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Michaelmas  Term, 


In  the  Seventh  Year  of  the  Reign  of  George  IV. 


MEMORANDA. 

IN  the  course  of  the  last  vacation  the  Right  Ho- 
nourable Lord  Crfffbrdj  Master  of  the  Rolls,  died.  He 
was  succeeded  by  Sir  John  Singleton  Copley,  Knight, 
his  Majesty's  Attorney-General. 

Sir  Charies  WeihereUj  Knight,  his  Majesty's  Solicitor- 
General,  succeeded  to  the  office  of  Attorney-General ; 
uxiANicolasCom/ngham  Tindtdj  otUncohCs  Inn,  Esquire^ 
succeeded  to  that  of  Solicitor-General,  and  was  after- 
wards knighted. 


Vol-  VI.  B 


CASES  IN  MICHAELMAS  TERM 
1826. 


Hollow  AY  and  Anodier  against  Berkeley. 

When* copy-  'TROVER  for  six  horses.     At  the  trial  before   Lil- 
boldMbf  he-  tledole  J.f  at  the  Hampshire  Summer  assizes,  1825, 

becomes  the  &  verdict  was  found  for  the  p]aiutifiB>  for  nominal  da- 

sereiTas  te-  mages,  subject  to  the  opinion  of  this  Court,  on  the  fol- 

mon*tbe1ordb  '^^ing  case.     The  plaintiffs  are  the  executors  of  the 

cotiUed  to  a  j^^  ^m  ^^^  testament  of  one  George  Hazelar  Andrews^ 

each  of  them;  deceased,  and  the  defendant  was,  at  the  time*  of  the 

but  if  the  sere. 

nl  portions  are  death  of  G.  H.  Andrews  and  from  thence  hitherto,  and 

leuntted  in  one 

person,  one        Still  is  the  lord  of  the  manor  of  Bos/tanij  in  the  county 
payable.  of  Sussex.     The  horses  in  question  were  the  property  of 

G.  H,  Andrews  at  the  time  of  his  death,  and  hftd  been 
seized  and  taken  by  the  defendant  as  and  for  heriots  as 
hereinafter  mentioned.  Within  the  manor  of  BosJiam 
there  are,  and  from  time  immemorial  have  been,  divers 
customary  tenements,  called  and  known  by  the  name 
and  description  of  Boardland  tenements,  demised  and 
demisable  by  copy  of  the  court  rcXis  of  the  said  manor, 
by  the  lord  of  the  manor,  or  by  his  steward  of  the 
court  thereof  for  the  time  being,  in  fee  simple  or  other- 
wise, according  to  the  custom  of  the  manor ;  and  by  the 
custom  of  the  manor,  there  is  payable  to  the  lord,  on 
the  death  of  any  tenant  of  any  of  the  copyhold  tene- 
ments called  Boardland^  who  shall  die  seised  thereof, 
AS  and  for  a  heriot,  in  respect  of  each  of  the  said  copy- 
hold tenements,  the  best  beast  of  the  said  tenant  at  the 
time  of  his  death.  In  the  year  1812  one  John  Andrews 
died  seised  in  his  demesne  as  of  fee,  of  six  copyhold 
tenements  of  Boardland ;  and  upon  the  death  of  J.  An- 
drews 


xKX  Sbvehth  Year  of  GEORGE  IV. 

drem  there  happened  to  the  lord  of  the  manor,  accord-  1896. 
ing  to  the  custom  of  the  said  manor,  for  heriots  in  re-  — 
spect  of  the  said  six  several  copyhold  tenements  the  <vaMii 
six  best  beasts  of  him  «7.  Andrews,  that  is  to  say,  one 
beast  for  each  of  the  said  several  tenements.  Previ- 
ously to  his  death  J.  Andrews  had  surrendered  the  said 
several  tenements  to  such  uses  as  should  be  declared  by 
his  last  will  and  testament;  imd  after  such  surrender, 
he,  by  his  will,  bearing  date  the  16th  April  1812,  gave 
and  devised  the  said  six  copyhold  tenements  to  his  two 
sons,  6.  H.  Andrews  and  J.  Andrews,  and  their  heirs 
for  ever,  as  tenants  in  commmon  and  not  as  joint  te- 
nants. At  a  colirt  holden  for  the  said  manor,  on  the 
!29th  day  di  August  1812,  G.  H.  Andrews  was  admitted 
to  one  undivided  moiety  or  half  part  or  share,  the  whole 
into  two  equal  parts  or  shares  to  be  divided,  of  and  in 
the  said  six  several  copyhold  tenements,  to  have  and  to 
hold  to  him,  G.  H.  Andrews  and  his  heirs,  by  copy  of 
court  roll,  according  to  the  form  and  effect  of  the  last 
will  and  testament  of  </.  Andrews  deceased,  and  accord- 
ing to  the  custom  of  the  manor,  by  the  apportioned 
yearly  rents,  heriots,  suit  of  court,  and  other  services, 
therefore  formerly  due  and  of  right  accustomed  ;  and  at 
the  same  court  «7.  Andrews  was  in  like  manner  and  form 
admitted  to  the  other  undivided  moiety  of  the  said  six 
copyhold  tenements.  At  a  court  holden  for  the  manor 
on  the  22d  cS  Fdmuary  1818,  «7.  Andrews,  for  a  valuable 
consideration  paid  to  him  by  G.  H*  Andrews,  duly  sur- 
rendered into  the  hands  of  the  lord  his  undivided  moiety 
of  and  in  the  sidd  several  tenements,  to  the  use  and 
behoof  of  G.  H»  Andrews,  and  his  heirs  for  ever,  ac- 
cording to  the  custom  of  the  manor ;  and  at  the  same 
court,  G.  ff.  Andrews  prayed  to  be,  and  was,  admitted 
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tenant  of  and  to  the  said  moieties,  lands,  tenements^ 
and  premises  so  surrendered,  to  have  and  to  hold  unto 
him,  G.  H.  Andrews  and  his  heirs,  by  copy  of  court 
roll,  according  to  the  custom  of  the  manor,  by  the 
yearly  rents,  heriots,  suit  of  court,  and  other  services 
therefore  formerly  due  and  of  right  accustomed.  G.  H. 
Aiidrem  died  in  the  year  1824,  seised  of  the  said  several 
tenements  as  aforesaid,  whereupon  the  defendant,  then 
being  the  lord  of  the  manor  qfBosham^  claimed  to  be  en- 
titled, to,  and  seized  and  took  twelve  horses,  as  and  being 
the  twelve  best  beasts  which  were  of  G«  H.  Andrem  at 
the  time  of  his  death,  as  heriots  for  and  in  respect  of  the 
said  several  tenements.  The  action  was  brought  to  re- 
cover the  value  of  six  of  the  said  twelve  horses,  being  the 
six  which  were  marked,  and  agreed  upon  between  the 
plaintiffs  and  the  defendant,  upon  the  seizure  thereof  as 
aforesaid,  as  being  the  inferior  beasts ;  and  the  question 
for  the  opinion  of  the  Court  was,  whether  the  defend- 
ant, as  such  lord,  was  entitled  to  twelve  or  only  to  six 
heriots,  in  respect  of  the  said  several  tenements  whereof 
G.  H.  Andrews  died  seised  as  aforesaid. 

This  case  was  argued  at  the  sittings  in  Banc  after 
last  term  by 


Carter  for  the  plaintiff.  There  are  two  cases  upon 
which  this  question  depends,  Aitree  v.  Scuit[a\  upon 
which  the  defendant  relies,  and  a  later  decision,  Garland 
V.  Jeh/ll  (6),  which  is  expressly  in  point  for  the  plaintiff. 
The  former  case  related  to  fines  payable  on  admittance 
to  a  topyhold,  and  therefore  is  not  strictly  applicable. 
But  it  will  be  said  that  the  Court  then   treated  the 


(a)  6  East,  476. 


(hj  2mng.273. 
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qaertion  of  heriots  as  settled.     That  judgment  pn>-        1826. 
ceeded  on  the  authority  of  the  case  in  Filz.  Abr.  Heriot^         ■ 
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pi.L  Many  remarks  were  made  upon  that  case  by  offAmit 
As^  C.  J.  in  giving  judgment  in  Garland  v.  Jeh/U  ;  but 
perhaps  it  is  unnecessary  to  say  that  the>  case  in  Fitch. 
is  not  law ;  for,  supposing  it  to  be  a  good  decision,  it  by 
no  means  establishes  the  claim  to  several  herbts  in  this 
case.  Heriots  are  said  to  be  personal  in  their  nature, 
and  paid  in  respect  of  the  estate  held  of  the  lord  by  the 
tenant,  and  not  a  charge  upon  the  land.  It  may  be 
presumed  that  when  the  lord  granted  out  a  copyhold 
tenement,  he  bargained  for  a  heriot  j  and  if  by  the  act 
of  the  tenant  several  tenem(!nts  were  created,  several 
heriots  might  become  due ;  and  to  such  a  case  alone  the 
passage  in  Fitz.  seems  applicable.  He  says  that  if  a 
tenant,  holding  by  a  heriot,  alien  parcel  of  the  land  to 
another,  each  is  chargeable  with  a  heriot.  By  such 
alienation  distinct  copyhold  tenements  would  be  created, 
and  a  repurchase  would  not  have  the  effect  of  reuniting 
them ;  but  in  this  case  no  actual  separation  took  place. 
It  is  true  that  Lord  EllerUforough,  in  Altree  v.  Sadt^  said 
that  the  case  would  be  the  same  if  the  land  were  held 
by  several  in  common,  and  not  in  severalty ;  but  that  is 
not  warranted  by  the  autiiority  upon  which  he  relied ; 
and  as  upon  a  re-union  of  the  several  portions  in  one 
person  the  lord  would  be  in  the  same  situation  by 
receiving  one  heriot  as  when  the  tenement  was  originally 
granted,  there  does  not  appear  to  be  any  good  reason 
why  he  should  be  entitled  to  moi^. 

Meredoether  contra.  It  is  a  fundamental  principle  in 
the  law  of  copyholds  that  the  lord  cannot,  by  any  act 
that  he  can  do,  deprive  the  tenant  of  his  rights,  Lant^s 
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case  (a) ;  and  that  the  tenant  cannot  by  bis  act  pr^udice 
the  rights  of  the  lord,   Kite  and  QueintoiC^  case.(fr) 
When,  therefore,    in  this    case  the   tenements  were 
dirided  so  as  to  make  several  beriots  due  to  the  lord, 
the  tenant  could  not  by  repurchasing  any  of  the  portions 
deprive  him  of  that  right     BruertofCs  ca8e(c)  and 
many  others  have  proceeded  on  this  ground;  and  in 
Attree  v.  ScuU  a  judgment  was  given  by  Lord  Ellen^ 
borough^  which  if  it  be  well  founded  is  decisive  of  the 
present  case.     That  judgment  was  certainly  overruled 
by  the  Court  of  C.  P.  in  Garland  v.  JelyU,  and  one  of 
the    principal   grounds    assigned    for    overruling    the  . 
former  decision  was,  that  the  case  in  Fiiz.  Abr.  upon 
which  Lord  EUehborough  relied,  was  not  entitled  to  any 
weight*     Best  C.  J.  is  reported  to  have  said  that  there 
was  some  great  mistali:e  as  to  that  case.     That  it  was  a 
loose  note,  probably  the  decision  of  a  judge  at  Nisi 
Prius.     That  it  would  not  be  found  in  any  one  book  of 
authority.     That  it  was  not  to  be  found  in  Brooke's  or 
BoUe's  Abr.j  in  Viner^  or  in  Com.  Dig.     But  that  it  was 
to  be  found  in  Kitchen  on  Courts,  and  in  a  way  that 
showed  it  was  gready  mistaken  by  Fitzherbert.     The 
Lord  Chief  Justice  of  the  C.  P.  is  then  said  to  have 
read  from  Kitchen  this  passage:  *^  If  any  tenant  which 
holds  of  one  by  a  heriot  alien  parcel  of  his  land  to  an- 
other, every  one  of  them  shall  pay  a  heriot  for  that, 
that  it  is  entire;''  and  to  have  proceeded  as  follows; 
*^  There  the  passage  stops;  there  is  not  a  word  implying 
that  if  they  are  again  united  they  shall  pay  more  than 
one  heriot ;  he  refers  to  Fitzherbert  only,  and  not  to  the 
year  book."     His  Lordship  had  before  observed  that 
Fitzherbert  could  not  mean  to  refer  to  the  year  book  as 


(a)  2  Co.  17, 


(6)  4  Co,  25. 


(c)  GCo.  1 


his 


IN  THK  Sevekth  Ykab  09  GEORGE  IV. 

his  authority^  for  there  is  no  year  book  of  the  34*  JB.  S.^        1820^ 
in  which  year  the  case  is  supposed  to  have  occurred.   It  " 
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is  true  that  in  the  printed  year  books  which  have  agabui 
come  down  to  us  there  is  a  chasm  from  the  SOth 
to  the  SSth  Ed.  3.,  but  still  many  manuscript  notes 
of  cases  decided  in  the  interval  may  have  been,  and 
probably  were,  at  some  time  extant.  There  are  other 
chasms  in  the  year  books,  and  the  cases  decided 
during  one  of  them  (viz.  from  the  10  to  the  18  Edw.  3* 
inclusive)  are  extant  in  MS.  in  the  Inner  Temple  li- 
brary. In  StatlianCs  Digest^  the  earliest  published,  se- 
veral pases  are  stated  as  having  been  decided  in 
the  interval  between  the  30  and  38  Ed.  3.,  and  under 
title  Herioi  the  case  in  dispute  is  found.  In  Com.  Dig. 
tit  Copyholdy  (K.  19.)  the  same  case  is  adopted.  Then 
as  to  Kitchen,  it  is  true  that  in  p.  264.  {a)  he  cites  only 
that  part  of  the  case  in  Fitzherbert  which  is  mentioned 
in  2  Bing.  301.,  but  in  p.  266.  the  whole  case  as  stated 
by  FitAerbert  Bx\iSi  Statham  is  adopted,  and  reference  is 
made  to  the  latter  book.  Lord  Cokcj  in  stating  the 
resolutions  of  the  two  Chief  Justices  and  the  Court  of 
Wards  in  Bruerton^s  case,  also  refers  to  it;  and  in 
TalboCs  case  ifi)  he  states  that  it  was  cited  by  the  plain- 
tiff's counsel.  It  is  also  adopted  in  Scroggs  on  Courts 
Leet,  157.;  and  there  is  not  in  any  one  of  these  books 
a  doubt  suggested  as  to  the  accuracy  of  the  statement  in 
Fitz.f  or  the  propriety  of  the  decision.  The  judgment 
of  this  Court  in  Attree  v.  ScuU  cannot  then  be  im- 
pugned on  the  ground  of  its  having  proceeded  on  a 
case  of  no  authority.  The  passage  in  Co.  Copy.  130., 
cited  in  Garland  v.  Jekyll,  is  certainly  in  favour  of  the 
judgment   there  given.     "  If  two  joint  tenants,   two. 

(fl)  Edit.  1651.  [b)  SCa.  208. 
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^^  remainder  join  in  the  grant  of  a  copyhold,  one  fine 

only  is  due,  and  it  shall  enure  as  one  grant  only." 
Now  that  is  certainly  true  as  to  joint  tenants  and  tenant 
for  life,  and  the  remainder-man,  but  there  is  no  autho- 
rity to  support  the  position  when  applied  to  tenants  in 
common.  The  case  referred  to  in  the  margin  4  Co. 
S7.  b.  does  not  support  it ;  and  the  case  put  in  Browning 
V.  Beston  (a),  that  a  grant  of  a  rent-charge  of  205.  out 
of  their  land  by  twp  tenants  in  common,  shall  enure  as 
several  grants  of  20s.,  because  their  estate  is  several,  is 
an  authority  the  other  way.  There  is  not  any  sub- 
stantial distinction  between  a  severance  of  the  title  and 
severance  of  the  land,  in  each  case  the  estate  is  holden 
by  a  separate  copy  of  court  roll ;  in  each'  that  is  the  title 
and  regulates  the  rights  of  the  lord  and  the  tenant.    ' 

Carter  in  reply.  The  lord  is  not  in  this  case  pre- 
judiced with  reference  to  the  bargain  which  must  be 
supposed  to  have  been  made  when  this  copyhold  tene- 
ment was  originally  granted.  He  had  one  heriot  then, 
and  if  he  has  one  now  he  has  no  ground  of  complaint, 
although  during  some  intermediate  period  he  may  have 
enjoyed  still  greater  advantages.  The  passage  in  Co. 
Copy,  does  not  depend  on  the  authority  of  the  case 
referred  to.  The  preceding  part  of  the  section  shows 
that  Lord  Coke  had  in  view  the  distinction  between  a 
severance  of  title  and  a  severance  of  the  land. 

Cur.  adv.  vult. 

Bayley  J.  in  the  course  of  this  term  delivered  the 
judgment  of  the  Court : 

The  question  in  this  case  was  whether  double  heriots 

(o)  1  Pfowrf.  14a 

were 
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were  payable  upon  death  in  r^pect  of  what  had  here-       18S6. 
tofore  been  six  copyhold  tenements.    They  were  held  of    ^^^j^^ 
the  manor  of  Bosham,  and  by  the  custom  of  that  manor.       ogoinst 
there  is  payable  to  the  lord  on  the  death  of  any  tenant 
of  any  of  the  copyhold  ,  tenements   called  Boardland 
dying  seised  thereof,  as  and  for  a  heriot  in  respect  of 
each  of  the  said  copyhold  tenements,  the  tenant's  best 
beast.     In  jfyril  1812  John  Andrews  died  seised  of  these 
taiements,  having  previously  surrendered  them  to  the  ' 

use  of  his  will,  and  having  devised  them  to  his  two  sons, 
George HazdarAndr em  and  James  Andrews,  as  tenants  in 
common  in  fee.  In  August  1812  the  two  brothers  were 
respectively  admitted  to  undivided  moieties,  and  in  Fe^ 
hruary  1818  James  surrendered  his  moiety  to  his  brother 
George  Hazdar^  and  he  was  admitted  thereto.  There 
never,  therefore,  was  any  dying  seised  whilst  the  moieties 
were  in  different  ownerships,  no  heriot  ever  payable  for 
a  separate  moiety,  and  no  instance  in  which  the  heriots 
were  in  fiict  multiplied.  In  1824  George  Hazelar  An^^ 
drem  died  seised,  and  upon  his  death  the  lord  seized  two 
beasts  in  respect  of  each  of  the  six  copyholds,  and  for  the 
seizure  of  six,  i.  e.  all  but  one  on  each,  this  action  was 
brought.  The  question,  therefore,  in  substance  is,  whether 
upon  a  tenancy  in  common,  the  share  of  each  tenement 
constitutes  a  distinct  tenement,  or  whether,  notwithstand- 
bg  the  distinct  estates  of  each  tenant  in  common,  the 
copyhold  does  not  still  remain  an  entire  tenement.  The 
custom,  (which  is  against  common  right,  and  to  be  con- 
strued strictly,)  gives  a  heriot  in  respect  of  each  ^^n^m^^i^ 
of  which  the  copyholder  dies  seised.  It  is  not  in  respect 
oieach  estate  in  a  copyhold  tenement  of  which  the  tenant 
dies  seised,  but  in  respect  of  each  tenement.  In  the 
case  of  heriot  service  or  heriot  custom  the  law  multiplies 

the 
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agamu  tenements^  the  other  where  the  tenement  is  left  intire^  but 
different  persons  have  dis^ct  undivided  estates  therein. 
Before  the  statute  of  quia  emptores,  if  tenant  in  fee  who 
held  under  (certain  services,  aliened  part  of  his  land  in 
fee  without  the  lord's  assent,  the  lord  might  nevertheless 
distrain  either  upon  the  land  sold,  or  upon  the  land  re- 
tained, for  the  whole  of  his  services,  and  the  lord  was 
entitled  to  consider  the  whole  tenement  as  if  it  remained 
entire^  10  H*.  7. 10.  pi.  26.  Co.  Litt.  43.  a.,  and  because 
this  statute  did  not  bind  the  king,  the  same  continued 
in  the  king's  case,  notwithstanding  this  statute,  Plonx}" 
den  240.  But  in  ordinary  cases  since  the  statute,  any 
freehold  tenant  may  subdivide  his  tenement,  and  alien 
part,  and  such  of  his  services  as  are  divisible  will  be 
liable  to  be  apportioned,  and  such  of  his  services  as  are 
entire,  will  be  multiplied,  but  the  alienee  will  in  such 
case  hold  his  portion  as  an  entire  independent  tenement, 
his  portion  will  be  liable  to  the  apportioned  proportion 
only  of  the  divisible  services,  and  the  residue  will  also  be 
held  as  an  entire  independent  tenement,  liable  only  to  its 
apportioned  proportion  of  the  divisible  services.  If,  for 
instance,  C.  has  300  acres  of  freehold  land  at  15/.  rent, 
fealty,  homage,  and  heriot,  and  he  aliens  100  acres  to 
A.,  100  to  B.,  and  retains  100  to  himself,  and  each  100 
acres  is  of  the  same  value,  A.  will  hold  100  acres  at  5/. 
rent,  fealty,  homage,  and  heriot,  and  B.  and  C.  respec- 
tively will  do  the  same,  and  each  will  hold  his  proportion 
as  a  separate  independent  tenement.  AS  tenement, 
and  B/s  and  C.'s  respectively,  will  no  longer  be  liable  to 
the  15/.  rent,  but  to  the  SL  only,  and  it  is  not  necessary 
in  this  case  to  say  whether  by  the  union  of  the  three 

tene- 
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tenements  in  one  person,  the  15/.  rent  would  again  be        1896. 
revived^  and  extend  over  the  whole  estate,  or  whether 
the  three  tenements  would  each  continue  a  distinct  tener 
ment,  liable  to  its   5/.  only.    If  a   copyhold  tenant 
can  subdivide  his  tenement  in  the  same  manner,  the 
same  conseqoenees  foliow«    But  will  the  creation  of  a 
tenancy  in  common  have  the  same  efiect  in  produdog, 
even  fixr  a  time,  separate  tenements  ?    Where  the  tene- 
ment is  subdivided,  each  tenant  holds  his  share  in  seve- 
rally and  it  is  subject  to  nothing  beyond  its  own  services. 
In  the  case  of  a  tenancy  iii  common,  the  tenement  is  un<- 
divided ;  node  of  the  tenants  in  common,  he  there  what 
munber  there  may,  knows  his  own  in  severalty ;  the  sec- 
vices,  which  in  case  of  division  would  be  divisible,  re? 
main  entire^  and  the  whole  land  is  liable  to  all  the 
services.     In  case  of  copyholds,  they  are  not  within  the 
statutes  of  ftartitioo^  because  the  aUeraiian  qf  the  tenure 
without  the  lord's  consent,  may  sound  to  the  lord's  pre- 
judice. Co.  Cop.  s.  54.  (a)     And  how  will  the  tenure  be 
altered,  but  by  splitting  into  two  or  more  several  tene- 
ments what  before  was  an   entire  tenement.     In   the 
comment   upon  the  2d  chap,   of  the  statute  of  quia 
einptores  Lord  Coke  makes  the  distinction  between  the 
alienee  of  the  distinct  parcel  of  a  freehold  tenement  and 
the  creation  of  a  tenancy  in  common.     That  branch  of 
the  statute  provides,  *^  that  if  a  freeman  sell  any  part  of 
his  lands  or  tenements  the  feofiee  shall  hold  immediately 
of  the  chief  lord,  and  shall  be  forthwith  charged  with 
the  services  for  so  much  as  belongs  or  ought  to  be- 
long to  Uie  chief  lord  for  that  parcel  (particula  ilia) 
according  to  the  quantity  of  the  land  or  tenement  so 


(a)  See  Rowden  v.  MalMer,  Cro,  Car.  44.    Com.  Dig.  Ofp*  O. 
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,,  shall  remain  to  the  chief  lord  to  be  taken  by  the  hftnds 
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jagonui  of  the  feofiee,  for  the  which  he  oftght  to  be  attendant 
upon  and  answerable  to  the  chief  lord,  according  to  the 
quantity  of  land  or  tenement  sold  for  the  parcel  of  the 
services  so  due."  This  provision  is  the  foundation  of  ap- 
portionment in  these  cases ;  rent,  where  that  is  one  of 
the  services  not  being  apportionable  at  common  law; 
3  Vin.  Abr.  Apportionment^  note  to  pi.  1.  Upon  that 
part  of  this  clause  whidi  relates  to  the  holding  part  of 
the  chief  lord,  and  at  a  proportion  of  the  services.  Lord 
Cokifs  Commentary  (a)  is  this :  particula  ilia  (for  which 
he  is  to  be  charged)  is  understood  of  a  part  in  seve- 
raltyj  and  not  in  common ;  and  therefore  it  is  holden, 
that  if  the  tenant  make  a  feofiment  in  fee  of  the  moiety 
ot  third  part  of  the  tenancy,  that  such  a  feofiee  is  not 
within  the  purview  of  this  statute ;  for  a  moiety  or  third 
part  pro  indiviso  is  not  particula,  for  that  word  im- 
plieth  a  part  in  severalty,  (b)  And  the  meaning  of  this 
passage  is  very  distinctly  explained  in  Bra.  Ab*  Tenures^ 
pi.  64.,  from  29  H,  8.,  which  Lord  Coke  cites.  "  A 
man  makes  feoffment  of  the  moiety  of  his  land ;  the 
feoffee  shall  hold  of  the  lord  by  the  entire  services  by 
which  the  entire  land  was  held  before,  for  the  statute 
tenendo  pro  particula  has  not  place  here,  for  a  moiety 
is  not  particula,  afid  there  is  a  contrariety  between  one 
or  two  acres  in  certain  and  a  third  part,  or  the  like, 
which  extends  through  the  part  and  the  whole  (q.  va. 
per  mye  et  per  tout.")  This  authority,  therefore,  shews 
clearly,  that  in  the  case  of  freehold  lands  which  are 

(ff)  2  Init.  503.     Sec  also  6  Co.  1  b,     Ploivd,  240.     F.  N.  B.  162  d, 
(h)  SeeGOKlft. 

within 
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within  the  statute  of  quia  emptores,  the  creation  of  a  te-  1826« 
uancy  in  common  leaves  the  services  entire^  and,  conse-  „ 
quently,  must  leave  the  tenement  entire  also ;  and  if  this  be  ^^°^^ 
the  case  in  freeholds,  a  fortiori  must  it  in  the  case  of 
copyholds.  Co.  Capyh.  s.  56.  p.  ISO.,  cited  in  6  Vin.  105., 
is  an  authority  in  case  of  copyholds  upon  the  same  point; 
fi>r,  after  noticing,  that  ^*  if  several  copyholders  join  in 
a  grant  of  their  copyholds  by  one  copy,  or  if  one  copy- 
holder, having  several  copyholds,  grant  them  by  one 
copy,  yet  the  grantee  shall  pay  several  fines,,  for  they 
shall  enure  as  several  grants ;"  he  adds,  ^^  but  if  two 
joint  tenants,  two  tenants  in  common,  oj*  tenant  for  life 
and  he  in  r^nainder  join  in  the  grant  of  a  copyhold,  one 
fine  only  is  due,  and  it  shall  enure  as  one  grant  only/' 
Kitchen^  245.  is  nearly  to  the  same  purpose ;  *^  Also, 
if  tenant  for  life  and  he  in  remainder  or  reversion  join 
in  a  surrender  to  one  and  to  heirs,  he  to  whose  use  the 
surrender  is  made  shall  pay  but  one  fine^  for  it  is  but 
one  admittance  and  not  several,  and  one  surrender  and 
not  several,  and  there  is  but  one  tenant  admitted ;  the 
same  law  where  two  joint  tenants,  two  tenants  in  common, 
or  coparceners,  surrender  to  one  and  his  heirs,  shall 
be  paid  but  one  fine."  These  authorities  appear  to  me 
to  establbh  a^lain  distinction  between  the  alienation  of 
an  entire  part  and  the  creadon  of  a  tenancy  in  common, 
and  to  shew,  that  though  the  former  may  split  one  tene- 
ment into  several,  the  latter  will  not.  I  would  notice 
also^  that  the  former,  the  alienation  of  an  entire  part, 
must  always  be  the  act  of  the  owner  in  fee  of  the  whole, 
so  that  whoever  feels  the  consequences  must  claim 
through  the  person  by  whose  act  they  were  occasioned ; 
whereas  the  owner  of  a  part  of  the  tenement  only,  viz. 
one  of  several  joint  tenants,  or  one  of  several  parceners, 

may 
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ROLLOWAT 

agaimt 

BXEKELBT. 


may  create  a  tenancy  in  common,  and  if  a  tenancy  in 
common  would  create  a  division  into  distinct  tenements, 
every  division  would  increase  the  number  of  tenements 
in  geometrical  progression.  Dividing  the  whole  siv 
tbHtes  into  moieties  (which  would  be  allowing  something 
short  of  one  division  every  century  since  the  commence- 
ment of  legal  ttlemory)  would  make  what  was  originally 
one  tenement  64  (2  —  4  —  8  — 16  —  32  —  64),  and 
dividing  it  six  times  into  three  shares  would  make  it 
729  (3  —  9  —  27  —  8 1  —  243  —  729),  and  we  might 
have  in  pleading,  what  I  apprehend  has  never  been 
hitherto  seen  —  a  statement  that  a  man  was  seised  in 
bis  demesne  as  of  fee  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor,  of  729  undivided  parts  of 
<iertain  copyhold  lands,  the  whole  into  729  parts  to  be 
divided.  Such  6  singularity  will,  I  trust,  nevet  be  seen ; 
but  whatever  may  ait  any  time  have  been  the  number  of 
tenants  in  common  of  what  was  originally  one  copy- 
hold tenement,  when  all  the  interests  are  again  vested 
in  one  person,  he  may  consider  himself  as  seised  not  of 
so  many  undivided  portions  of  the  land,  but  as  the  sole 
proprietor  of  one  entire  estate  and  tenement.  And  if  this 
be  the  true  view  of  the  effect  of  a  tenancy  in  common, 
and  the  proper  light  in  which  the  question  in  this  case 
ought  to  be  viewed,  it  will  not  be  necessary  to  occupy 
much  time  in  noticing  the  authorities  which  were  relied 
upon  in  the  argument.  The  authority  from  Fitzh. 
is  the  case  not  of  the  creation  of  a  tenancy  in  com- 
mon, but  of  a  severance  of  tlie  estate  into  distinct 
parcels^  and  the  alienation  of  one  of  those  parcels  of  his 
land  to  others.  And  if  we  are  right  in  supposing 
that  the  creation  of  a  tenancy  in  common  in  what  was 
previously  an  entire  tenement  will  not  destroy  the  en- 
tirety 
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tirety  of  the  tenement,  it  is  immaterial  to  consider  what       1826. 
will   be  the  effect  of  severing  a  tenement  into  dis-       — 

HOLLOWAT 

tinct  parcels.  It  does  not  appear  from  Fiizh.  whether  jogdmt 
that  was  the  case  of  a  copyhold  or  of  ViJreehoUL  tenement, 
but  it  has  been  frequently  noticed  in  subsequent  cases  (a), 
and  it  is  a  rdief  to  ns  not  to  be  called  upon  to  impeach  it* 
Whether  it  be  a  right  or  a  wrong  decision,  we  consider 
a  matter  still  open  for  discussion.  In  Attree  v.  Scutt^  it 
may  be  diflScult  to  cdilect  from  the  report  whether  there 
was  ii0t  a  severance  of  the  tenements  so  as  to  allot  to  one 
tenement  what  had  previously  been  parcel  of  another;  but 
the  judgment  of  the  Court  appears  to  have  proceeded 
upon  die  ground,  that  the  creation  of  a  tenancy  in  com- 
mon, though  there  was  no  division  or  severance  of  the 
pn^)erty,  created  distinct  and  separate  tenements,  and  in 
that  tesp&cX  we  think  that  decision  wrong.  Garland 
and  Jdcjft  was  a  case  of  the  creation  of  a  teturacy  in 
common,  and  upon  the  prindple  that  the  creation  of  a 
taiancy  in  common  leaves  the  tenement  entire,  we  think 
the  decision  in  drat  case  right  It  is  not  necessary  for 
us  to  say  what  would  have  been  our  opinion  had  that 
been  a  ease  in  which  there  had  been  an  actual  severance 
and  division  of  a  tenement  into  distinct  and  separate 
parcds,  so  as  to  have  given  to  separate  holders  separate 
properties  in  severalty,  and  we  cautiously  abstain  from 
saying  any  thing  on  that  point 

Postea  to  the  plaintifis. 

(a)  6  CV>.  1  a.     8  Cb.  105  a.     TahH^  342.     Kdcken  on  Copyholdi,  869. 
Ghh.  Dig.  Copykoldf  K.  19. 
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Tuetda^,  PiGOTT,  Clerk,. ^0171^^  Bayley. 

November  7th,  .  '     c? 

l^T'^^^  J)EBT  by  the  plaintiff,  rector  of  the  parish  of  Edg- 

<mt  tithe  of  mond^  in  the  county  ofSaUq),  against  the  defendant 

hay,  plaiDtxflr 

avcmdthat  upon  the  2SiiSEd.6.  c.lS.  for  not  setting  out  tithe, 

ceittin  imme-  The  plaintiff  in  his  declaration  averred,  that  *^from 


as  to  tetdne"^  ^°^^  immemorial  there  hath  been  within  the  parish  of 

^^^th^  Edgmondj  the  bounds,  limits,  and  titheable  places  thereof, 

iT^iSliiA^  a  custom  of  and  concerning  the  tithe  of  hay,  that  every 

and  tithabla  eleventh  cock  of  hay  after  the  grass  has  been  mowed  and 

plaoea  there- 
of:** Hdd»       cut  down,  and  so  managed,  treated,  and  dealt  with,  as 

^fr;^.  tobeinsfitstate  to  be  carried  fW>m  the  ground  and 

that  Uie  custom  made  into  ricks,  after  the  course  of  good  husbandry, 

pirtoonbe  *^   ^^^  ^  separated,  divided,  and  set  out  from  the  residue 


where      of  the  cocks,  for  Uie  tithe  of  all  the  hay  so  mowed  and 

tHheofhaywas  '  ^  ^ 

set  out;  and      cut  down  as  aforesaid;"  and  that  the  defendant  mowed 

that  proof  of  a 

modus  for  baj    divers,  to  wit,  fifty  acres  of  hay,  and  did  not  set  out  the 

in  one  townrfiip 

made  no  differ-  dthe  according  to  the  custom.     Plea,  nil  debet.     At  the 
dau  J.  dubi-      trial  before  Garraa>  B.,  at  tlie  last  Summer  assizes  for 
^  Salopj  evidence  was  given  of  tithing  according  to  the 

alleged  custom  in  most  parts  of  the  parish  of  Edgmondy 
and  no  evidence  was  given  of  any  other  mode  of  Uthing 
hay ;  but  it  was  proved,  that  in  one  township  ( Ttbberton) 
there  was  a  modus  for  hay,  and  it  was  thereupon  ob- 
jected for  the  defendant,  that  the  custom  was  not  proved 
as  alleged.  The  learned  Judge  overruled  the  objection, 
but  gave  the  defendant  leave  to  move  for  a  nonsuit,  and 
a  verdict  having  been  found  for  the  plaintiff, 

Taunton 


m*^ 
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Taunton  now  moved  Fpr  a  rule  nisi  to  enter  ft  opasuit       18^ 
It  is  a  general  n»Ie  «3  to  all  custpnuf  and  prescrijptiqn$| 
that  they  should  bis  proved  as  broadly  as  laid.     Now.       ag^abut 
the  plaintiff  io^  tjie  piresent  case  &ili^  in  proviog  tb§ 
custom  a8  alleg^  in  hjs  declaration.    iHofrqydJ.  Itwa^ 
proved  that  the  custom  prevailed  in  all  pavt9  of  thq 
parish   where  the  tithe  of  hay  was  payahlq^j,     The 
custom  was  laid  as  being  co-extensive  with  the  parish, 
and  as  jp^gQ^^  Hppn  QUJ^oms  of  tbis^  nature  ar^  €|vi« 
deoce  between  other  parties,  the  judgment  in  tbis  cas^ 
may  hereafter  be  made  use  of  by  the  rector  in  disputing 
the  modiia  which  now  p]:evaiU  in  the  township  of  Tib- 
berton.    The  plaintiff  shpuld  therefore  have  been  com* 
pelled  to  prove  in  this  action,  that  the  custom  extended 
to  that  as  weU  aji  the  other  parts  of  die  parish.     The 
mode  of  pleading  a  right  of  common,  shews  bow  strict 
the  lav  is  upon  tb^  point*    If  a  man  have  9  certain 
Qomber  pf  acres  intermixed  in  a  large  field  over  which 
he  has  a  rig^^  of  (^MDmon,  he  cannot  claim  the  right 
over  the  whple  fii^ld,  but  must  except  his  own  lands,  (a) 

Abbott  C,  J.  I  think  the  Court  may  very  &irly 
understand  the  meaning  of  the  allegation  in  question  to 
be,  that  wherever  the  tithg  of  hay  was  set  out  in  kind, 
in  the  parish  of  Edgmond^  that  mode  of  setting  it  out 
prevailed,  which  was  stated  in  the  declaration ;  and  that 
was  proved.  The  allegation  is,  that  the  custom  prevails 
wMin  the  parish ;  if  it  had  been,  that  the  custom  pre- 
vails throughout  the  parish,  there  might  have  been  some 
weight  in  t|ie  objection. 

(a)  See  Ftn.  Abr.  Preteriptwn  (Yj,  pi.  23. 

Vol.  VI.  C  Bayley 


Batlxt. 


18  CASES  IN  MICHAELMAS  TERM 

1826.  Batley  J.     I  put  the  same  construction   upon  the 

~~       statement  of  the  custom,  and  then  it  is  no  objection  that 

PlGOIT 

against  a  modus  prevailed  in  one  township.  If  that  modus 
should  hereafter  be  proved  to  be  a  bad  one,  the  evidence 
given  in  this  case  would,  if  uncontradicted,  be  sufficient 
to  establish  the  custom  as  to  the  township  where  that 
modus  now  exists. 

HoLROTD  J.  I  think  that  the  custom,  as  stated,  was 
substaqtially  proved.  The  custom  is  applicable  to  the 
setting  out  of  the  tithe  of  hay,  and  to  that  only.  It 
cannot  apply  to  places  where  that  tithe  is  not  set  out, 
such  places  are  therefore  virtually  excluded. 

LiTTLEDALE  J.  Supposing  the  statement  of  the  cus- 
tom be  construed  as  an  averment  that  it  prevails  through- 
out the  parish,  that  averment  was  not  proved,  Rogers  v. 
Alleti.  {a)  The  question  then  is,  whether  the  statement 
is  to  be  considered  as  an  averment,  that  the  custom  pre- 
vails throughout  the  parish.  I  am  inclined  to  think 
that  it  is,  but  the  majority  of  the  Court  being  of  a  dif- 
ferent opinion,  the  defendant  cannot  have  a  rule. 

Rule  refused. 

(a)  1  Camp,  309. 
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KosTER  against  Reed,  Bart.,   and  Another,  7w«/ay, 
Adtninistrators  of  Sir  T.  Reed,  deceased. 

>i  SSUMPSIT  on  a  policy  of  assurance  on  goods  sent  Where,  in  m. 
by  La  Vergine  della  Solitudine^  on  a  voyage  from  policjofiiirar- 
Leghom  to  Lisbon.    The  declaration  averred  that  the  ^  ^^S^ 
policy  was  effected  by  the  plaintiff  as   agent  of  Leon  ^^'^^ 


Taurelt  that  on  the  9th  of  April  1821,  the  goods  in-  ««Woptlie 
sured  were  shipped  at  Leghorn^  and  that  the  vessel  sailed  "^"^  «*•  ««* 

.  ®  on  board,  mod 

on  that  day  with  the  goods  on  board  from  Leghorn  on  never  arrived 

atbcrporiof 

the  voyage  insured,  and  was  lost  by  perils  of  the  sea.  dettinatioD,and 
There  was  another  count  alleging  a  loss  by  barratry,  after  her  de-^ 
Plea,  the  general  issue.     At  the  trial  before  Abbott  C.  J.,  JJI^!!!!^  h^ 
at  the  London  sittinfi:s  after  last  Trinity  term,  it  was  ^^  P^ 

o  -^  »  whence  she 

proved  that  the  vessel,  with  the  ffoods  insured  on  board,  »f>J«d,  that  t^ 
sailed  from  Leghorn  in  April  1821  on  the  voyage  in-  deredataea, 

.  but  that  the 

sured,  and   that  she  never  arrived  at  Lisbon;   and  a  crew  were 
witness  called  by  the  plaintiff  stated,  that  three  or  four  ui^t  this  was 
days  after  the  vessel  sailed  from  Leghorn  he  heard  that  Sde^^^dM™ 
she  had  foundered  at  sea,  but  that  the  crew  were  saved.  ^riUof Se 
For  the  defendant  it  was  objected,  that  the  mere  fact  of  ■f*»  ■"?  ^ 

,  ^«  plaintiff 

non-arrival  did  not  prove  a  loss  by  perils  of  the  sea  or  was  not  bound 

lo  call  any  of 

by  barratry,  and  that  if  the  evidence  last  stated  were  the  crew,  or  to 
resorted  to,  it  was  incumbent  on  the  plaintiff  to  call  was  unable  to 
some  of  the  crew,  or  to  shew  that  he  had  ineffectually  lll^dMnoe^ 
endeavoured  to  procure  their  attendance.     The  Lord 
Chief  Justice  overruled  the  objection,  and  summed  up 
the  whole  of  the  evidence  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff;  and  now 


BamewaU  moved  for  a  rule  nisi   for  a  new  trial. 
There  was  not  in  this  case  any  evidence  of  a  loss  by 

C  2  perils 
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1826.        perils  of  die  sea  or  by  barratry.    As  soon  as  it  appeared 
__   '  that  the  crew  survived  the  loss  of  the  ship,  it  was  in- 

t^amti       cambent  on  the  plarntHP  to  call  them.    IBayley  J.  The 

Klin* 

evidence  that  the  crew  survhred,  was  merely  hearsay 
evidence,  and  may  be  laid  out  of  the  case.]  Then  there 
was  nothing  to  prove  the  loss,  except  the  fact  of  non-r 
arrival  at  Lisbon.  It  may  be  conceded  that  non-arrival 
after  so  long  a  period  had  elapsed  proved  a  loss  of 
some  sort,  but  it  did  not  prove  a  loss  by  the  perils 
mentioned  in  the  declaration.  In  every  case  to  be 
found  in  the  hooks  where  non-arrival  has  been  relied 
on  to  prove  a  loss  by  perils  of  the  sea,  the  plaintiff 
went  one  step  furdier,  and  proved  that  the  ship  had 
never  been  heard  of  after  a  certain  period,  and  then 
it  was  held,  that  inasmuch  as  if  the  crew  had  survived 
they  would  probably  have  given  some  tidings  of  the 
vessel,  it  was  to  be  presumed  that  the  vessel  and  all 
oil  board  perished  at  sea.  Green  v.  Brown  (a),  Newby 
V.  Read  (ft),  TwemlcriD  v.  Osmn  (c),  Houstman  v.  Thorn- 
ton ((/),  all  proceeded  upon  this  ground ;  in  each  of 
them  it  was  proved  that  the  vessel  had  never  been 
heard  of;  and  the  Ordofinance  de  la  Marine^  Liv.  S.  T.  6. 
des  Assurances,  Art,  58.,  is  to  the  same  effect  **  Si  Tassur^ 
ne  refoit  aucune  nouvelle  de  son  navire,  il  pourra,  apr^s 
Tan  expire,  (a  compter  dujour  du  depart  pour  les  voyages 
ordinaires,)  et  apr^s  deux  ans  (pour  ceux  de  long  cours,) 
faire  son  d^laissement  aux  assureurs,  et  leur  demander 
paiement,  sans  qiiil  soit  besoin  d^auame  attestation  de  la 
perte!*  Valin  in  his  commentary  on  this  article,  after 
observing  that  the  same  rule  is  laid  down  in  Guidon  and 
other  books,  observes,  that  the  assured  cannot  abandon 
if  the  assurers  or  any  third  persons  have  within  the  spe- 

(n)  SAP.  1199.  (k)  Pmk.  Inu  106. 

(c)  Camp,  85.  .    (d)  Hol$.  .V.  P.  C  «4«. 

cified 
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time  received  iatdligence  of  the  vessel,  (a)    BuW        1 SW. 

secondly  f  the  evidence  of  the  witnesB,  who  said  he  heard       ^ 

of  the  loss,  and  that  itbe  crew  survived,  must  be  taken  into  agama 
consideratioiL  The  plaintiff  tendered  il^  and  it  was  not 
•objected  to ;  the  defimdant,  therefore^  is  entitled  to  the 
benefit  of  it  now,  eqiecially  as  the  Lord  Chief  Jnstice  left 
it  to  the  consideration  iof  the  jury.  It  must  be  taken  then 
that  the  crew  sarvived  the  loss  of  die  vessel,  and  th^t  fao^ 
having  been  established,  the  plaintiff  was  bound  to  caU 
some  of  thero^  or  to  account  for  their  absence,  he  did  not 
otherwisegive  the  best  evidence  that  the  nature  of  the  case 
admitted,  and  the  evidence  which  he  had  before  given 
o^ght  notf  under  such  circumstancesj  to  have  been  left 
to  the  jury,  WUIiams  v.  E.  I.  Company,  {b)  In  BM* 
N.  P.  293.  it  is  Jtated  as  the  first  general  rule  of  evi- 
dence, that  the  party  must  give  the  best  evidence  that 
the  nature  of  the  thing  is  capable  of.  (c) 

Abbott  C.  J.  The  only  question  is,  whether  in  this 
case  there  was  sufficient  to  be  left  to  the  jury  as  evi- 
dence of  a  loss  by  perils  of  the  sea  or  by  barratry  ? 
The  defendants  now  contend  that  the  plaintiff  should 
have  proved  that  which  it  was  impossible  for  him  to 
do,  viz.  that  the  ship  had  never  been  heard  of,  for 
she  had  been  heard  of,  and  the  account  received  was, 
that  she  foundered  at  sea.  The  evidence  given  at  the 
trial  was,  that  the  vessel,  with  the  goods  insured  on 
board,  sailed  from  Leghorn  in  April  1821,  for  Lisbon^ 

(a)  S«  Fatti'f  CoflMMii^afy,  AodAc&^edit.  )7«6.  toLu.  Ml. 

(6)  5  Eiui,  19S. 

(c)  See  the  obaervations  upon  this  rule  in  I  Stark,  on  Ev.  589.  i  and 
ptftBcitely  upon  Ifae  case  t>f  WVHanu  v.  E,  J,  Comptm^t  wbiefa  lecmi  to 
kmm  ocmAfn^  •omt  BUMppitbeniioD  at  to  Uie  oaton  fkwd  (fXtoaut  of  tk« 
rale.  Tbe  eiprenion  uied  in  Bac.  Jbr.  Bvidenet  (I)>  that  *'  the  Uw 
ffquirat  the  kighm  proof  ^b»  nature  of  the  thing  it  capable  of,**  appearrto 
be  Mort  appnipriale»  aad  leti  liable  to  miiconttructioD  than  bett  mdeHco* 

C  S  that 


Rxio. 
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1826.  that  she  never  arrived  at  that  place,  and  that  a  few  days 
after  her  departure  from  heghomy  the  witness  heard  that 

azmn%\  she  had  foundered  at  sea,  but  that  the  crew  were  saved. 
Takuig  the  whole  of  that  account  together,  it  proved  a 
loss  by  perils  of  the  sea,  but  we  are  asked  to  take  half 
of  it  only,  viz.  that  the  crew  survived ;  and  to  exclude 
from  our  consideration  that  which  related  to  the  loss  of 
the  ship.  I  think  we  should  not  be  justified  in  so  doing, 
and  that  it  is  impossible  for  us  to  say  that  at  this  dis- 
tance of  time  it  was  incumbent  on  the  plaintiff  to  send 
all  over  Europe  in  search  of  the  crew  of  this  vessel, 
whom  we  must  suppose  to  have  been  foreigners,  tlie 
ship  being  foreign,  and  trading  between  foreign  ports. 
For  these  reasons  it  appears  to  me  that  there  was  suffi- 
cient evidence  to  be  left  to  the  jury,  and  that  the  verdict 
ought  not  to  be  disturbed. 

Bayley  J.  I  am  of  the  same  opinion.  When  it  is  said 
that  a  ship  has  not  been  heard  of,  I  take  that  to  mean 
that  no  intelligence  has  been  received  from  persons 
capable  of  giving  an  authentic  account;  and  not  that 
mere  rumours  have  never  been  heard.  In  that  sense 
the  vessel  in  question  had  never  been  heard  of.  But 
although  such  evidence  has  frequently  been  given,  it 
cannot  in  all  cases  be  essential.  In  the  present  case  the 
plaintiff  was  owner  of  the  goods,  not  of  the  vessel,  and 
the  underwriters  might  have  just  as  good  means  of  in- 
quiring about  the  crew  as  the  plaintiff  had.  Why  then 
is  it  not  as  reasonable  to  call  upon  them  to  prove 
affirmatively  that  intelligence  of  the  ship  had  been 
received,  as  upon  the  plaintiff  to  prove  the  negative.  In 
the  absence  of  any  such  evidence,  I  think  it  was  fair  to 
presume  that  the  ship  perished  at  sea. 

HOLROYD 


RZBD. 
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HoLROTD  J.     I  think  there  was  sufficient  prim^  facie        1826. 
evidence  of  a  loss  by  perils  of  the  sea,  and  it  was  just  as        ^ 
reasonable  to  expect  the  defendants  to  give  evidence  to        oKomn 
rebut  that,  as  to  call  upon  the  plaintiff  for  evidence  in 
confirmation. 

Littledale  J.  concurred. 

Rule  refused. 


The  King  against  Rawlinson,  Esq.  US^ 


Nooembo'liti* 


A  RULE  had  been  obtained  calling  upon  the  de-  whcrathe 
tendant,  a  magistrate  of  the  county  of  Mtddlesexj  to  of  pftvement 
show  cause  why  a  writ  of  mandamus  should  not  issue  di*gtrict*wer« 
directed  to  him,  commanding  him  to  hear  and  determine  JI^^Tparii^i^ 
an  information  exhibited  before  him  by  the  surveyor  of  "*?*  *°  ^"*** 

*^  ■'  and  regulate 

the  pavements  in  the  South  West  district  of  the  parish  ^^  »tond»  of 

hackney 

of  Si*  Pancrasj  against  R.  Johnson^  a  hackney-coachman,  coaches  within 

the  district : 

for  taking  his  stand  with  his  chariot  in  Hawland  Street,  Held,  that  this 

in  the  said  district,  and  plying  for  a  fare  there,  so  as  to  power  to  re- 

obstruct  the  carriage  way.    It  appeared  by  the  affidavits  frl^m  a  street 

that  for  many  years  there  had  been  a  stand  of  hackney-  Joned  oiw^c- 

coaches  in  Hawland  Street,  but  that  it  occasioned  some  *"*"**  *"  ^^® 

carnage-way. 

obstruction  to  carriages  going  to  certain  parts  of  the 
street,  and  some  of  the  inhabitants  having  complained 
of  it  as  a  nuisance,  the  commissioners  of  pavement  for 
the  district,  thinking  they  had  power  to  do  so  by  the 
12  G.  3.  c.  69.  s.  36.  (a),  on  the  15th  of  December  1825, 

made 

(a)  The  daose  is  as  follows :  ''  And  whereas  hackney  coachmen  and 
hackncj  chamnen  frequently  take  their  stands  with  their  coaches  and 
diairs  in  such  parts  of  the  streets  so  as  to  occasion  o!>structions  bodi  in 
the  foot  and  carriage  ways,  be  it  therefore  enacted,  that  from  and  after 
the  pawng  of  this  act  the  said  commissioners,  or  any  seven  or  more  of 

C  4  **>«"» 
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1 826.       made  &a  order,  that  the  stand  should  be  removed  from 

•~ —        Hinsiand  Street  into  a  pure  of  Tottenham  Court  Boady 
The  KiKG  ,  . 

a^fntf        also  within  the  district,  and  doe  notice  was  given  to  the 

coachmen  not  to  take  theit  stand  in  Hcndand  Street. 
The  coachmen  thinking  that  the  commissioners  had  not 
power  to  make  such  an  order,  refused  to  comply  with 
it ;  and  R.  Johnson  having  taken  his  stand  it)  the  street, 
an  information  was  exhibited  against  him  before  the  de- 
fendant, in  order  to  recover  the  penalty  imposed  by  the 
statute.  The  magistrate,  being  of  opinion  that  the  com- 
missioners had  not  authority  to  remove  the  coach-stand, 
refused  to  hear  the  information,  and  advised  the  inform- 
ant to  apply  to  this  Court  for  a  mandamus,  whereupon 
this  rule  was  obtained. 

Scarlett  and  Andreas  showed  cause.  The  statute 
under  iirhich  the  commissioners  of  pavement  acted  did 
not  give  them  power  to  make  the  oixler  in  question. 
They  are  enabled  to  direct  and  regulate  the  stands  of 
hackney-coaches,  which  means  that  they  may  make 
such  orders  as  are  necessary  to  preserve  good  order 
and  good  conduct  upon  the  stands.  The  order  in 
question  could  not  be  made  without  a  power  to  alter 
and  renuroe  the  stands,  which  power  certainly  ijs  not 
expressly  given  by  the  act  By  the  9  Ann.  c.  28.  5. 16. 
power  was  given  to  the  commissioners  of  hackney- 
coaches  to  make  bye-laws  binding  on  the  persons 
licensed  to  keep  hackney-coaches,  and  section  17.  re- 


thenif  may  direct  and  regulate  such  stands  of  all  hackney  coaches  and 
chairs  vdtbin  the  Hmhs  of  this  act,  as  they  in  their  discretion  think  proper; 
and  if  any  hackney  coachman  or  hackney  chairmon  shall  not  comply  with 
such  directions  and  regulations,  he  or  they  shall  forfeit  the  sum  of  105. 
for  every  such  offence.*' 

quired 
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qaired  that  such  bye^aws  should  be  approved    «)d        1826. 
allowed  by  the  Lord  Chancellor,  the  Lord  Chief  Justice       

The  Kn#o 

of  either  Bendi,  and  the  Lord  Chief  Baron  of  the  Ex-  agamst 
diequtf.  In  1771  the  commis^nerd,  in  pursuance  of 
the  ipower  so  given,  made  certain  bye«-law8,  whereby  h 
was  ordered,  ^*  that  no  hackney-<x)achinan  shall  stand 
and  ply  in  any  of  the  high  or  broad  streets  of  the  cities 
of  London  or  Westminster,  or  the  suburbs  thereof,  being 
of  die  breadth  or  width  of  thirty  feet  between  the  posts 
or  foot  pavement  on  each  side,  or  of  forty  feet  between 
the  houses  where  there  are  no  posts  or  foot  pavement, 
unless  it  be  hi  the  middle  of  such  streets ;  nor  shall 
stand  in  any  street  where  it  is  not  of  the  respective 
breadth  or  width  before  mentioned."  And  then  certain 
places  are  mentioned  where  it  should  not  be  lawful  for 
hackney-coachmen  to  ply  at  all.  Hcndand  Street  is  ' 
more  than  thirty  feet  wide,  and  is  not  amongst  the 
eiLoepted  places;  and  it  has  always  been  understood 
that  hackney-coaches  may  ply  wherever  they  please, 
provided  they  do  not  violate  those  bye-laws.  Several 
stittutes  have  been  passed  to  prohibit  them  from  stand- 
ing in  certain  specified  places,  which  would  have  been 
unnecessary  had  they  not,  but  for  such  acts,  had  a  right 
to  stand  there.  If  the  commissioners  have  the  power 
for  which  they  contend,  they  must  have  power  to  remove 
the  coaches  altogether  from  the  district,  but  the  Court 
will  not  easily  be  induced  to  say  that  the  legislature 
intended  to  give  them  such  jurisdiction. 

The  Solidtor-General  contra.  Nothing  can  be  more 
reasonable  than  that  some  power  should  exist  to  point 
out  the  places  where  hackney-coachmen  may  take  their 
stand  ;    and    upon  a  reasonable  construction   of  the 

12  G.  3. 
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1826.        12G.S.  C.69.  S.S6.  it  will   be  apparent  that  such  a 

power  is  vested  in  the  commissioners  of  pavement  within 

againit     .  .the  district  in  question.     The  act  recites  that  hackney- 

RaWUNSOIT.  .11. 

coachmen  frequently  take  their  stands  with  Uieir  coaches 
in  such  parts  of  the  streets,  so  as  to  occasion  ob- 
structions both  in  the  foot  and  carriage  ways ;  and  then 
gives  the  commissioners  power  to  direct  and  regulate 
such  stands.  They  may  therefore  clearly  remove  the 
stand  from  one  part  of  a  street  to  another ;  and  if  so, 
why  should  tliey  not  remove  it  out  of  the  street,  if  they 
think  fit.  It  is  said  that  such  a  power  would  enable 
them  to  send  the  coaches  out  of  the  district,  but  that 
would  be  an  abuse  of  the  power,  and  such  abuse  ought 
not  to  be  presumed  in  order  to  raise  an  argument  as  to 
the  construction  of  the  act. 

Abboi^  C.  J.  Looking  at  the  whole  of  this  clause, 
I  think  that  direct  means  appoint.  And  if  the  com- 
missioners may  appoint  the  stands  of  hackney-coach- 
men, that  necessarily  includes  a  power  of  saying  that 
they  shall  not  take  their  stand  in  a  particular  place»  as 
well  as  that  they  may  do  so.  If  that  be  so,  the  order 
that  the  coachmen  should  not  take  their  stand  in  Hcrm^ 
land  Street  was  a  valid  order,  and  the  magistrate  ought 
to  hear  the  information  preferred  against  Johnson  for 
refusing  to  obey  the  order.  The  rule  must  on  that 
ground  be  made  absolute ;  it  is  unnecessary  at  present 
to  say  any  thing  upon  that  part  of  the  order  whereby 
the  coachmen  were  directed  to  take  their  stand  iu 
Tottenham  Court  Road. 

HoLBOYD  J.  Considering  the  recital  of  the  clause 
in  question,  and  the  obstruction  sworn  to  have  been 

.    occa- 


Rawuvsoit. 
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oocasioDed  by  the  stand  of  coaches  in  Htmland  Street^        1826. 
I  think  that  the  commissioners  of  pavement  had  power       """""" 

^  '^  The  King 

to  remove  them.    The  recital  is,  that  hackney-coachmen    _  against 
take  their  stands  in  such  parts  of  the  streets  so  as  to 
occasion  obstractions,  and  the  power  given  b  to  direct 
and  regalatQ  such  stands,  i.  e.  such  stands  as  occasion 
obstructions. 

Lfttledale  J.  I  am  of  the  same  opinion.  The 
validi^  of  the  bye-laws  made  in  1771  has  never  been 
disputed,  and  they  prohibit  hackney-coachmen  from 
taking  their  stands  in  particular  places.  Now  the  statute 
9  Jim.  c.  23.  merely  authorizes  the  making  of  bye-laws, 
*^  for  the  good  government  and  regulation"  of  persons 
licensed  to  keep  hackney-coaches.  The  words  of  the 
\2G.3.  c.  69.  5.  S6.  are  quite  as  large,  and  ought  to  re- 
ceive as  large  a  construction. 

Rule  absolute. 


Free,  D.D.,  against  Burgoyne.  '^^'^f"^'  u 

PROHIBITION.     A  writ  of  error  had  been  sued  in  prohibitioti, 
out  to   the  Exchequer  Chamber,   but  this  Court  aUoired afters 
having  decided,  that  in  prohibition  a  writ  of  error  does  ^Uon^hM  b»n 
not  lie  to  the  Exchequer  Chamber  {a\  a  new  writ  to  ^•^ow.tT 
the  House  of  Lords   was   issued,   and   allowed;   and  i^«»«p«^ 
thereupon 

Denman  moved  to  stay  proceedings  upon  the  con- 
sultation which  had  been  granted  in  this  case.  The 
motion  was  made  upon  ah  affidavit,  stating  that  after 

(a)  See  5  P.  ^  C  765. 

the 
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1826. 

Fko 

agnhui 

BUECOTKK. 


the  ibrmer  writ  of  error  was  allowedf  the  plaintiff  moved 
to  stay  the  proceedings  on  the  consultation^  whidi  the 
defendant  -had  carried  down  and  delivered  to  the  Couit 
below ;  and  that,  when  the  Court  dismissed  that  appli- 
catioD,  a  new  writ  erf*  error  was  sued  out  and  allowed. 


Abbott  C.  J.  If  the  writ  of  consultatioo  bad  been 
sued  out  after  the  allowance  of  the  writ  of  error,  the 
Court  might  have  quashed  it,  quia  improvide  emanavit, 
or  if  it  had  been  delivered  to  the  Court  bdow  after  the 
writ  of  error  issued,  that  might  have  been  a  misprision, 
of  which  this  would  take  conusance,  but  it  is  dear  upon 
your  affidavit,  that  the  writ  of  consultation  had  been 
ildivered  to  the  Court  bdcnv,  beSdre  the  writ  of  error  to 
the  House  of  Lords  was  allowed.  The  consultation, 
which  is  in  the  nature  of  an  execution  on  the  judgment 
in  prohibition,  was  thereby  executed,  and  could  not 
afterwards  be  superseded  by  a  writ  of  error. 

Rule  refused. 


Wednesday,       Dqe  qh  the  (lemisc  of  Tyndale  and  Others 

against  Heming,  George,  and  Others. 


Where,  in 
tqjocCQMiit,  Um 
flUornex  for  tke 
)en0rorthe 
pUintiflT  ob- 
tained from  on« 
of  the  defend- 


J^JECTMENT  for  lands  in  Suffi)lk.    Plea,  not  guilty. 
At  the  trial  before  Bayley  J.,  at  the  last  Summer 
assizes  for  Suffblk^  it  appeared  that  the  lessors  of  the 
plaintiff  claimed  as  devisees  of  one  Blacknell,  who,  when 
in  possession)  m  living,  was  the  heir  at  law  of  Lady  Graves,  who  was 

lease  of  the 

premises  granted  to  him  for  a  term  not  then  expired,  in  order  to  preyent  the  defendants 
from  setting  it  up  to  defeat  the  action :  Held,  that  be  thereby  recognised  it  as  a  valid 
instrument,  and  that  when  produced  in  pursuance  of  notice  from  the  defendants,  it  might 
be  read  in  evidence  without  calling  the  subscribing  witne«»  to  prore  the  execution  by  the 
grantor  of  the  lease. 

alleged 
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•8«ged  to  have  been  sebed  in  fee  of  the  premises.    The  1826. 

pbintiff  having  proved  his  case^  the  defemknt  called  (ok  — *— 

theprodactioii  of  aleaseof  thelaods  in  qaestioo,  granted  TTifiiia.K 


bj  LBdyOraves  to  the  defendant  George  in  1813  for  a  Hijuvo. 
term  of  feortaen  years  from  (ktober  1813.  It  appeared 
that  the  attorney  tot  the  lessor  of  the  plaintiflP  had  been 
maldng  inquiries  as  to  the  situation  and  extent  of  the 
property,  and  that  George  voluntarily,  in  order  to 
finnisb  infemiation,  gave  him  the  lease*  At  the  assizes 
a  soramoBs  was  obtained  by  the  attorney  for  the  defend- 
ants, calling  upon  the  attorney  for  the  lessors  of  the 
phiinrifl^  to  shew  canse  why  he  should  not  produce  the 
lesse  and  aHow  a  copy  to  be  taken ;  and,  thereupon,  he 
obtained  from  the  defendant  George^  authority  to  retain 
sod  keq>  the  lease  secret.  The  summons  was  attended, 
sod  an  order  made  that  the  attorney  for  the  lessors  of 
the  plaindff  should  give  the  names  cf  the  subscribing 
witnesses  to  the  leasee  which  was  accordingly  done* 
The  lease  ¥4ien  called  for  at  the  trial  was  produced, 
and  the  defendants  not  being  prepared  to  call  the  sub- 
scribing witnesses,  it  was  objected  that  it  could  not  be 
resd.  The  learned  Judge  overruled  the  objection,  and 
the  deed  was  read ;  whereupon  the  plaintiff  was  non- 
suited; but  leave  was  reserved  to  move  to  enter  a 
verdict  in  his  favour,  subject  to  the  qpiuion  of  the  Court 
upon  a  case  to  be  stated  as  to  other  points  raised  at  the 
triaL 

Storks  now  moved  in  pursuance  of  the  leave  reserved. 
At  the  trial  the  lease  in  question  was  considered  as  a 
muniment  of  the  title  of  the  lessors  of  the  plaintiff,  and 
therefore  admissible  in  evidence  without  proof  of  the 
execution,  according  to  the  rule  laid  down  in  Orr  v. 

Morrice* 
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1826.       Mortice,  (a)    But  there  the  lease  constituted  the  title  of 
the  party.     So  in  Pearce  v.  Hooper  {b)  the  plaintiff 
TrNDALx     claimed  a  beneficial  estate  under  the  deed.     Here  the 

agahui 

HsuiKo.  title  of  the  lessors  was  wholly  independent  on  the  lease, 
and  would  have  been  equally  good  had  no  such  docu- 
ment existed;  Gordon  v.  Secreian{e)  is  therefore  in 
point 

Abbott  C.  J.  It  appears  that  the  tenant  George 
delivered  the  lease  in  question  to  the  attorney  for  the 
lessors  of  the  plaintiff  as  a  good  lease,  and  that  he 
received  it  as  a  good  lease.  The  subsequent  order  or 
authority  which  he  obtained  for  the  detention  of  the 
instrument  was  evidently  obtained  to  prevent  the  de- 
fendants from  setting  up  the  lease  as  an  answer  to  the 
action.  The  lessors  of  the  plaintiff  were  therefore  to 
derive  a.  benefit  from  the  possession  of  the  lease,  and 
the  conduct  of  their  attorney  amounted  to  a  recognition 
of  it  as  a  valid  instrument.  Under  such  circumstances, 
I  think  it  was  properly  received  in  evidence  without 
other  proof  of  the  execution,  and  that  the  nonsuit  was 
right 

Rule  refused,  (d) 

(a)  3B,iB.  159.  (6)  3  Taunt.  60.  (c)  8  East,  548. 

(d)  See  Burnett  v.  lynch,  5  B.^C.S89, 
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1826. 


Hopkins  against  Grazebrook.  THir«%, 

^  November  90u 

A  SSUMPSIT  on  an  agreement  for  the  sale  of  certain  wiwre  a  per- 

'^^X  °  too  who  bad 

premises  at  Stourbridge^  in    Worcestershire.     The  contracted  for 

the  purcfaaie  of 

declaration  stated,  that  the  defendant  caused  the  pre-  an  estate,  but 
mises  to  be  put  up  to  sale  by  auction  in  Naoember  1825f  tained  a  ooo. 
subject  to  certain  conditions,  and  amongst  others,  that  uYST*  ^' 


up 

the  purchaser  should  immediately  pay  down  a  deposit,  j^^,^/^ 
and  should  pay  the  residue  of  the  purchase-money  on  !JIP^_^ 
the  25th  of  March  then  next,  and  that  on  payment  titlebyacer- 

*^  tain  day,  which 

thereof  he  should  be  let  into  possession,  and  a  proper  he  was  unable 

to  do,  as  his 

ocnrq^ance  should  be  executed  by  the  vendor,    who  Tendornercr 
undertook  to  make  a  good  title.     Averment  that  the  ance  to  himT^' 
plaintiff  became  the  purchaser,  paid  a  deposit,  and  was  p,^^^|^of 
ready  to  pay  the  remainder  of  the  purchase-money  at  ^JJ^^JJJ^*^ 
the  time  specified,  and  requested  the  defendant  to  make  "i?**** J"  «» 

^  ^  action  for  not 

a  good  title  to  the  premises ;  that  he  did  not  do  soj  and  making  a  good 

title,  recover 

did  not  execute  a  proper  conveyance  to  the  plainti£^  not  only  the  ez- 

pences  iHiich  he 

whereby  plaintiff  was  deprived  of  all  benefit  to  be  de-  had  incurred, 
rived  from  the  purchase,  and  was  put  to  great  expence,  gmges  for  the 
&c.  Plea,  the  general  issue.  The  defendant  paid  into  ."JJ^ed  by* 
Court  the  amount  of  the  expences  which  the  plaintiff  "o^^'^fif  **»• 

•^  *^  contract  car- 

had  been  put  to,  and  a  small  sum  for  nominal  damages  ™1  "*^  *®*^ 

for  the  breach  of  contract.  At  the  trial  before  Gar- 
ram  B.,  at  the  last  Worcester  assizes,  it  appeared  that 
the  premises  in  question  were  part  of  certain  property 
belonging  to  Hill  and  Co.  of  Worcester.  Hill  and  Co. 
had  contracted  for  the  sale  of  it  to  one  Harwood^  and 
the  defendant  had  entered  into  an  agreement  to  pur- 
chase the  same  from  Harwood.   Some  misunderstanding 

arose 
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1826,       arose  between  Hill  and  Co.  and  Harvoood,  and  the  con- 
jl  veyance  to  the  latter  was  never  executed,  the  defendant, 

against  howevcr.  expectiniT  that  the  matter,  would  be  arranged, 
and  that  tbe  contract  between  Hatnoood  and  himself 
would  be  carried  into  effect,  put  up  the  premises  to 
anclipn,  as  stated  in  the  declaration,  but  in  consequence 
of  the  disputes  between  Hill  and  Co.  and  Haroooodj  he 
was  unable  to  complete  his  contract  with  the  plaintiff. 
For  the  defendant,  it  was  contended,  that  he  had  acted 
bonft  fide^  (which  was  admitted,)  and  therefore  could 
not  be  charged  with  more  than  iv>minal  damages  be- 
yond the  repayment  of  the  expen^ees  which  the  plaintiff 
had  incurred,  and  that  as  such  damages  had  been  paid 
into  Cour^  the  plaintiff  must  be  nonsuited.  The  learned 
Judge  told  the  jury  thai  they  were  not  bound  U>  confine 
their  verdict  to  nominal  damages,  but  gave  the  defendant 
leave  to  move  for  a  nonsuit  A  verdict  having  been 
fi>und  for  %Ql^  damages, 

Campbell  now  moved  to  enter  a  nonsuit.  '  The  case 
of  Fbtreau  v.  ThomhUl  (a),  is  an  express  authority 
against  the  propriety  of  the  verdict.  There  the  defend- 
ant acting  bonft  fide,  had  sold  property  and  contracted 
to  make  a 'good  title,  but  could  not,  and  the  jury  gave  20/. 
damages  beyond  the  expences  incurred.  A  motion  was 
made  for  a  new  trial,  and  De  Grey  C.  J.  said,  ^^  I  think 
the  verdiot  wrong  in  point  of  law.  Upon  a  contract  for 
s  purchase^  if  the  title  proves  bad,  and  the  vendor  is, 
without  firaudf  incapable  of  making  a  good  one,  I  do 
RQt  think  that  the  purchaser  can  be  entitled  to  any 
damages  for  the  fancied  goodness  of  the  bargain  which 

(«)  2  r.  BL  1078. 

he 
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be  sopposes   be  bas  lost;"    and   Blackstone  i.  added,        1826. 
"  These  contracts    are   merely   upon   conditioo,    fire-      „ 

xiorKiift 

quendy  expressed,  but  always  implied,  that  the  vendor  ^  ag^^ 
bas  a  good  title.  If  he  has  not,  the  return  of  the 
deposit,  widi  interest  and  costs,  is  all  that  can  be  ex- 
pected." This  kw  was  adopted  by  Lord  yUvanleyin 
Johuton  V.  Johnson,  (a)  Br^s  case  (6),  Bratt  v.  'EilU  (c), 
and  Jones  v.  Dyke{d\  are  also  to  the  same  effect. 

Abbott  CJ.  Upon  the  present  occasion  I  wilt 
only  say^  that  if  it  is  advanced  as  a  general  proposition, 
that  where  a  vendor  eannot  make  a  good  title  the  pur- 
chaser shali  recover  nothing  more  than  nominal  da- 
mages, I  am  by  no  means  prepared  to  assent  to  it  If 
it  were  necessary  to  decide  that  point,  I  should  desire 
to  have  time  for  consideration.  But  the  circumstances, 
of  this  case  show  that  it  differs  very,  materially  from  that 
which  has  been  quoted  from  Sir  W.  Blackstone's  re- 
ports. There  the  vendor  was  the  owner  of  the  estate, 
and  an  objection  having  been  made  to  the  title,  he- 
oflfered  to  canvey  the  estate  with  such  tide  as  he  iuid, 
or  to  return  the  purchase-money  with  interest ;  here  no> 
such  offer  was  or  could  be  made.  The  defendant  bad,. 
uoforUinately,  put  the  estate  up  to  auction  before  he  got 
a  conveyance.  He  should  not  have  taken  such  a  step^ 
without  ascertaining  that  he  would  be  in  a  situation  to« 
offer  same  tide,  and  having  entered  into  a  contract  to 
sell  without  the  power  to  confer  even  the  shadow  of  a. 
tide,  I  think  he  must  be  responsible  for  die  damage 
sustained  by  a  breach  of  his  contract. 

(a)  3B.iP.  167.  {b)  Palm.  364. 

(c)  Sugd.  tm  Vmi.  and  Pur.  Jfpr,  7. 

(d)  Iliii.S. 

Vol.  VI.  D  Bayley 
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1826.  Bayley  J.     The  case  of  Flureau  v.  ThomhiU  is  very 

different  from  this,  for  here  the  vendor  had  nothing  but 

agoinst  an  equitable  title.  Now  where  a  vendor  holds  out  an 
estate  as  his  own,  the  purchaser  may  presume  that  he 
has  had  a  satisfactory  title,  and  if  ha  holds  out  as  his 
own,  that  which  is  not  so,  I  think  he  may  very  fairly  be 
•compelled  to  pay  the  loss  which  the  purchaser  sustains 
by  not  having  that  for  which  he  contracted. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 


ThuTiday,  Hargrave  ogaiiist  Shevi^in  and  Digby. 

November  9ai.  ^ 

Replevin  for  i-)EPLEVIN.  The  declaration  stated  that  the  de- 
taking  plain-       Jl\ 

tiflf's  corn  in  fendants  took  the  growing  corn]^of  the  plaintiff  in 

four  closes. 

Avowry  for  four  closes,  mentioned  by  name  in  the  count.  Avowry 
•uting  that  by  Shewiti  and  cognizance  by  Digby  alleged  that  W,  Af., 
Uie^closes  in  P»  ^'9  ^^^  J*  H,^  for  a  long  space  of  time,  to  wit,  &c., 
and  under  k  ending,  &c.,  and  from  thence  until  and  at  the  same  time 
^^^y^^J  when,  &c.,  held  and  enjoyed  an  undivided  moiety  of  the 
bar,  non  tenuit  g^id  closes,  in  whidi,  &c.,  with   the  appurtenances,  as 

modo  et  form!.  . 

It  appeared  in    tenants  thereof  to  defendant  Skewin,    by  virtue  of  a 

evidence  that 

the  tenant  held  certain  demise  thereof  theretofore  made,  at  and  under  a 

the  four  closes  .  .       i  i  r       »  » 

mentioned  in  Certain  yearly  rent,  to  wit,  the  yearly  rent  ot  14/.  Is,  2rf., 
and  two  others'  payable,  &c.,  and  so  justified  taking  the  corn  for  rent 
m^'tion^^^'  a^'^'ear-  P'ea  in  bar,  that  fV.  Af.,  P.  F.,  and  J.  H.  did 
^^^^ITIL'    not  hold  modo  et  formi.  At  the  trial  before  Abbott  C.  J., 

Held,  that  this  ' 

evidence  sup-     ^t  the  last  Summer  assizes  for  Lincohu  it  appeared  in 

ported  the  '  i  r 

avowry.  evidence,  that  ^.  itf.,  P.  2^.,  and  «/.//.,  held  an  undi- 

vided moiety  of  six  closes,  at  the  rent  mentioned  in  the 

avowry. 


SlUWIH. 
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avowry,  and  it  was  thereupon  objected  that  this  was  a         1826. 
fatal  variance  between  the  alleimtion  and  the  proof  of     ,, 

^  J  Hargravk 

the  tenancy.     The  Lord  Chief  Justice  overruled  the       jigamtt 
objection,  but  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict. 

Reader  now  moved  accordingly,  and  contended,  that 
the  evidence  did  not  support  the  avowry.    If  the  rent  of 
14/.  Is,  2d,  was  payable  for  six  closes,  it  could  not  be 
due  as  rent  of  the  four  closes  mentioned  in  the  declar- 
ation and  referred  to  in  the  avowry.    It  was  not  perhaps 
necessary  for  the  defendants  to  specify  what  premises 
were   holden,  but  they  should   have  alleged  that  the 
closes  in  which,  &c.  were  holden  (amongst  others)  at  a 
certain  rent,  but  as  the  avowry  contains  a  precise  alle- 
gation that  the  closes  mentioned  in  the  declaration  were 
holden  at  and  under  a  certain  rent,  it  was  incumbent  on 
the  defendants  to  prove  the  tenancy  as   alleged.     In 
replevin,  the  contract  upon  which  the  rent  becomes  due 
must  be  tnily  stated,  Brawn  v.  Sayce,  (a)     The  judg- 
ment in  this  case  may  hereafter  be  used  to  prove  that 
the  rent  of  the  four  closes  is  14/.  Is.  2d. 

Abbott  C.J.  Each  part  of  the  land  is  liable  to  the 
whole  rent,  the  defendants  might,  therefore,  properly 
say  that  the  closes  in  which  the  distress  was  taken  were 
held  under  the  whole  rent  payable  for  the  six  closes. 

HoLROYD  J.  The  tenant  held  the  portion  of  the 
farm  mentioned  in  the  declaration  at  the  whole  rent> 

(a)  4  Taunt.  320. 

D  2  and 
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1826,       and  a  distress  for  the  whole  might  have  been  taken  in 

that  or  any  part. 
agnitui  Rule  refused,  {a) 


SHxwnr. 


(a)   Bayley  J[.  was  gone  to  Chambers. 


Friday,  THOMPSON   and  Othcrs  against  G.  Trail, 

November  lOth.  ^ 

G.  Trail  the  Younger,  and  M.  Brown. 

JJ^tiJV'  '1^  ROVER  for  ten  barrels  of  tin.  Plea,  not  guUty. 
Un  shipped  the  At   the  trial  before   Abbott  C.  J.,   at  the  London 

fame  on  board 

a  ship  bound  to  sittings  after  last  Trinity  term,  die  following  appeared 

Xtf  item  by  the 

orders  of  the     to  be  the  facts  of  the  case.     The  plainti£&  were  iron 

vendee      "itiji 

captain,  by  hit  merchants  and  dealers  in  tin,  in  London.  The  defend- 
undertook  to*  ^^^>  Traily  were  the  owners,  and  the  defendant  Brotam^ 
toan^diTidual  ^^  ^®  master  of  the  ship  George  and  Mary.  On  the 
TTietin^n  ^^^  oi  January  1826,  May^  Alewyn  and  Co.  purchased 
heavy,  was        Qf  ^ij^  pi^ntifis  ten  barrels  of  tin,  and  by  their  order 

placed  at  the  ...  ^  J 

bottom  of  the     {he  plainti£&  shipped  the  same  on  board  the  defendant's 

hold,  with  other       .  .        . 

goods  over  it.     ship,  and  made  out  the  invoice  to  May^  Alrwyn  and  Co. 

The  wndee  ,  ,  ^  , 

having  become  The  mate  signed  a  receipt  for  the  goods,  in  which  it 
vendOTrequi^ed  ^^  stated  that  he  bad  received  them  from  the  plaintiffs. 
deliwup"tbe  "^^^  '^^'^  ^^  lading,  which  was  signed  by  the  captain  on 
tend^ti^  °***  the  24th  of  January  1 826,  stated  that  the  goods  were 
freight  or  offer  shipped  by  May.  Alewyn  and  Co.,  and  were  to  be  de- 

to  make  any  \ 

compensation     livered  at  the  port  of  Leghorn^  unto  one  Sonsini  or  his 

to  him  for  the 

trouble  of  un-  assigns.  On  the  4th  ofi  February^  May^  Alevcyn^  and  Co. 
vesseL    The     Stopped  payment,  and  on  the  7th  of  Febj-uaty  the  plain- 


alleging  that'  ^'^  made  a  formal  demand  upon  the  captain  to  have  the 

a  bill  of 'Jadimt  ^"^  delivered  up  to  them,   but  they  did  not  make  any 

Un^to^^MA**  tender  of  the  freight,  nor  any  offer  of  compensation  for 

A^-  ~^'  ^^®  trouble  of  unloading  the  ship.     At  that  time  the 

sufllcieii 
dcooe  o 
vcfKfon. 


sufficient  evi-  greater 

deuce  of  a  con- 
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greater  part  of  the  cargo  had  been  shipped^  and  the  tin        1826. 
being-  a  heavy  substance,  had  been  placed  at  the  bottom      ^ 
with  other  goods  over  it.     The  captain  refused  to  de-        y«fwi 
liver  the  tin  to  the  plaintiflTs,  alleging  as  a  reason  for  such 
refusal,  that  he  had  signed  a  bill  of  lading  for  some  other 
fW^n.     The  Lord  Chief  Justice  was  of  opinion,  that 
this  was  sufficient  evidence  of  a  conversion,  and  a  ver- 
dict was  found  for  the  plahitiffs  for  the  value  of  the  tin. 

CampbeU  now  moved'  to  enter  a  nonsuit.     There  was 
no  evidence  of  a  conversion.     There  was  a   demand 
and  refusal,  but  there  was  no  tender  of  the  freight.     In 
order  to  make  a  demand  and  refusal  presumptive  cvi<^ 
dence  of  a  conversion,  a  party  at  the  time  of  making 
the  demand  ought  to  have  a  right  to  the  possession  of 
the  goods,  Baldwin  V,  Cole,  {a)     Here,  at  the  time  when, 
and  the  place  where  the  demand  was  made,  the  plaintiffs 
had  no  right  to  the  possession  of  the  tin,  for  it  had  been 
delivered  to  the  defendants  to  be  carried  to  Leghorn^ 
The  contract  on  the  part  of  the  defendants  was  to  de- 
liver the  tin,  not  at  London^  but  at  Leghorn.     That 
contract  was  never  rescinded.     In  pursuance  of  it  the 
tin  had  been  shipped  on  board  the  vessel,  and  could  not 
be  unshipped  without  removing  the  rest  of  the  cargo, 
and  causing  great  labour  and  expence.     Suppose  the 
ship  had  actually  proceeded  as  far  as  Gravesend  or  Ports* 
mouthy  could  the  owner  of  any  single  bale  of  goods  have 
insisted  that  the  whole  -cargo  should  be  unshipped  at 
either  of  those  ports,  in  order  that  his  goods  might  be 
returned  to  him  ?    If  there  had  been  any  proof  that  the 
captain  had  delivered  the  goods  at  Leghorn  contrary  to 
the  orders  of  the  shipper,  that  might  have  been  evidence 

(a)  6  a/cm/.  212. 

D  S  of 
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1 826.  of  a  conversion,  M^Combie  v.  Davies,  (a)     Here,  the  only 

"  evidence  offered  was  the  demand  and  refusal,  and  the 

Thompson 

afgaintt  plaintiffs,  at  the  time  when  the  demand  was  made,  had 


no  right  to  the  possession  of  the  tin. 

Bayley  J.  Here  the  captain  said,  at  the  time  when 
the  demand  was  made,  that  he  had  signed  bills  of 
lading  to  deliver  the  tin  to  another  person,  and  that  he 
would  not  deliver  it  to  the  plaintiffs.  He  thereby  dis- 
pensed with  any  tender  of  the  freight.  He  did  not 
allege  as  a  reason  for  not  delivering  the  tin,  that  he 
could  not  get  at  it,  but  merely  that  he  had  signed  bills 
of  lading  to  another.  That  being  so,  I  think  the 
demand  and  refusal  was  presumptive  evidence  of  a 
conversion. 

Rule  refused. 

[a)  6  East,  538. 


Friday y  Bates  agaiHSt  PiLLiNG  and  Seddon. 

iVbttfmAfr  loth.  ^ 


A 
B 


'  ^Storaey,  X^^^^"*"^^  ^^^  breaking  and  entering  the  plaintiff's 

to  enforce  pay-  dwelling  house,  and  takinii:  his  goods  and  chattels, 

mentofadebt  .  . 

JB.  directed  bis    Plea,  not  guilty.     At  the  trial  before  the  justices  of 

agent  to  sue 

outajusticies  the  great  sessions  of  the  Chester  circuit,^  the  following 

court.    Before  appeared  to  be  the  facts  of  the  case.    Bates^  the  plaintiff, 

the  justiciesthe  being  indebted  to  Pilling  in  the  sum  of  21,  5s.  6d.y  the 

Mnm?!^  latter  instructed  the  defendant  Seddon,  an  attorney  re- 

toB.    His  siding  at  Manchester^  to  apply  to  Bates  for  payment. 

knowing  of  Seddon,  after  making  several  applications  to  Bates^  in- 
such  payment* 

afterwards  entered  up  judgment  in  the  county  court,  although  the  defendant  had  not 
appeared,  and  sued  out  execution  under  which  the  goods  of  the  debtor  were  seized :  Held, 
that  jt*  and  B*  were  liable  as  trespassers. 

structed 
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structed  Thomas  Smithy  his  agent  at  Chester,,  to  issue  a        1826. 
justicies  against  Bates^  and  to  send  it  to  Birchy  a  sheriff's        "T 
officer  at  Siochport^  to  be  executed.      A  justicies  was       ^t^mntt 
issued,  returnable  the  29th  of  March  1825 ;  it  was  served 
upon  Bates  on  the  25th,  and  on    that  day  he  called 
on  Seddon  at  Manchester  and  paid  the  debt  and  costs. 
On  the  29th  Seddon  wrote  to  Smithy  to  inform  him  that 
the  action  was  settled.     But  on  the  same  day  Smith  had 
signed  judgment  (the  defendant  Bates  not  having  ap- 
peared), and  sued    out   execution  and   delivered  it  to 
Birch  with  instructions  to  levy  the  debt  and  costs,  and 
under  that  execution  the  debt  and  costs  were  levied  on 
the  3 1st  of  March,    Upon  this  evidence  it  was  contended, 
that  the  defendants  were  not  liable  in  this  form  of  action 
for  assuming  that  Seddon  had  been  guilty  of  negligence 
in  not  countermanding  the  process,  still  he  would  not 
thereby  become  a  trespasser,  but  would  be  answerable 
only  in  a  special  action  on  the  case.     Here,  Pitting  had 
merely  instructed  Seddon  to  enforce  payment  of  the  debt, 
and  Seddon  had  only  instructed  Smith  to  sue  out  a  jus- 
ticies; the  latter  had,  therefore,  exceeded  his  authority, 
and  Seddon  was  not  answerable.     The  learned  judges 
reserved  the  point,  and   a  verdict  was  found   for  the 
plaintiff,  damages  l5.,  with  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit. 

Campbelly  on  the  behalf  of  the  defendant  Seddon^  now 
moved  to  enter  a  nonsuit.  Seddon  was  not  a  trespasser. 
He  never  authorised  the  trespass  committed ;  he  merely 
ordered  a  justicies  to  issue,  and  assuming  that  he  was 
guilty  of' negligence  in  not  having  countermanded  the 
process  as  soon  as  he  ought,  still  he  would  only  be 
liable  in  a  special  action  on  the  case.     Smithy  instead  of 

D  4  pro- 
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18^.        proceeding  by  the  usual  mode  to  compel  performance^ 
'  viz.    by   summons,    attachment,   and    distress   infinite, 

^««*«*  {Com,  Dig.  tit.  County ^  C  9.,)  signed  judgment,  although 
the  defendant  below  had  not  appeared.  That  judgment 
and  the  execution  taken  put  upon  it  were  void,  Williams 
V.  Lord  Bagoi,  {a)  But  the  causing  Bates  to  be  arrested, 
was  the  act  of  Sfniih  and  not  of  Seddon^  and  although 
Smith  was  the  agent  of  Seddon^  yet  he  could  only  bind 
him  to  the  extent  of  the  authority  given  to  him.  In 
Barker  v.  Braham  (i),  it  was  held  that  trespass  would  lie 
against  an  attorney  and  client  for  suing  out  an  illegal  ca. 
sa.  and  causing  a  party  to  be  arrested.  But  there  the  at- 
torney personally  sued  out  the  ca.  sa.,  and  delivered  it  to 
the  officer,  and  instructed  him  to  arrest  the  party.  Here, 
Seddon  neither  issued  the  writ  nor  authorised  the  is- 
suing of  it. 

Chiity  for  the  other  defendant  Pilling  was  not  guilty 
even  of  a  nonfeazance,  for  he  did  not  know  that  the 
debt  was  paid.  [_Bayley  J.  Pilling^  by  his  agent,  signed 
judgment  against  a  party  who  had  never  appeared. 
Besides,  the  debt  was  paid  to  the  attorney,  and  Pilling 
afterwards  signed  judgment  and  sued  out  execution.] 
An  action  will  not  lie  against  a  party  suing  out  a  writ, 
if  he  neglect  to  countermand  it  after  payment  of  the 
debt,  unless  malice  be  averred,  Scheibel  v.  Fairban,  (r) 
So  no  action  will  lie  for  not  preventing  an  arrest  after 
payment  of  debt  and  costs.  Page  v.  Wijylc.  {d)  [,Ab-' 
hott  C.  J.  In  those  cases  the  plaintiffs  in  the  suits  were 
merely  passive,  but  here  Pilling  was  an  actor.] 


(fl)  .'>  /?.  cj-  C.  772.  (6)  5  Wys,  368. 

fc-    1  Bits,  «f  Pk'.  "S8  (d)  S  East  514. 


Abbott 
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ABBom^  C.  J.     It  seems  to  me  that  Pilling^  the  plain-       1 826. 
tiffin  the  suit  below,  is  answerable  for  the  act  ofSeddon        „ 

Batxs 

his  attorney,  and  that  Seddon  and  his  agent  Smith  are  to       ^iflhtu 

be  considered  as  one  person.     That  being  so,  Pilling 

has  signed  judgment  and  taken  out  execution  after  the 

debt  was  paid,  and  then,  according  to  the  case  of  Barker 

V.  Brakam  (a),  both  he  and  his  attorney  are  liable  as 

trespassers. 

Rule  refused. 

(a)  5  IVili.  568. 


Doe  on  the  demise  of  Morris  against        Friday, 

•  ^  November  \Oi\u 

Williams. 

EJECTMENT  for  premises  in  the  parish  of  BriUey,  Where  A.  had 
*^  .  *>««"  tenant  of 

in  the  county  of  Hereford,     Plea,  not  guilty.     At  certain  pre- 
the  trial  before  Burrough  J.  at  the  last  Summer  assizes  upon  his  leav. 
for  Hereford^  evidence  was  given  to  show  that  the  lessor  jof^  possenion : 
of  the  plaintiff  was  owner  of  the  premises  in  question,  the  absence'of 
and  that  the  defendant  had  been  his  tenant,  and  paid  f°y  «^'<J«nce  to 

^  *  the  contrary,  ft 

rent  for  them.     In  1819  the  defendant  ceased  to  occupy  m»ght  be  pre- 
sumed that  he 

the  premises^  and  his  son-in-law  Wellings  became  the  came  in  «« as- 
signee of  A»f 
occupier.     From  that   time  neither  the   defendant  or  alUiougb  he' 

Wellings  had  paid  any  rent     Notice  to  quit  was  served  and  that  notice 

upon  WellingSy  and  when  the  ejectment  was  served  the  HghtVy  gi^^ 

defendant  entered  into  a  rule  to  defend  as  landlord.  *®  ^'' 

For  the  defendant  it  was  objected,  that  he  ought  to 

have  had  notice  to  quit.     The  leai*ned  Judge  reserved 

that  point,  and  left  the  question  of  ownership  to  the 

jury,  who  found  for  the  plaintiff. 

Oldftall 


42 


1826. 

Dos  dem. 
M0RR19 
ngahul 

WiLUAMS. 
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Oldnall  Russell  now  moved  to  enter  a  nonsuit  on  the 
ground  that  the  defendant  Williams  ought  to  have  had 
notice  to  quit.  There  was  not  any  evidence  that 
WeUings  ever  became  tenant  to  the  lessor  of  the  plain- 
tiff; he  never  paid  any  rent,  or  did  any  other  act  re- 
cognizing Morris  as  his  landlord. 


Bayley  J.  In  Doe  v.  Murless  (a)  it  was  considered 
that  where  it  is  proved  that  A.  is  tenant,  and  that  upon 
his  quitting  the  premises  B,  takes  possession,  the  latter 
may  be  presumed  to  have  come  in  as  assignee  of  A, 
In  this  case  there  was  no  evidence  of  payment  of  rent 
by  WeUings  to  Williamsy  or  of  any  other  fact  tending  to 
rebut  that  presumption. 

Rule  refused. 

(a)  6  M.^S.  110. 


Ttiesday,         KiNDER  and  Another,  Assignees  of  the  Estate 

November  UOi.  ^  n  r^  t^       , 

and   Effects  of  rnoMAs  Sykes,  a  Bankrupt, 
against  John  Butterworth. 


Where  dealing!     A  SSUMPSIT  for  money  had  and  received  by  the 

between  a  -ZjL 

'  trader  and  his  defendant  to  the  use  of  the  plaintiffs  as  assignees, 

nued  after  the     Plea,  the  general  issue.     At  the  trial  before  Abbott  C.  J. 

|»  hurl 

committed  an  ^^  ^^^  London  sittings  before  Michaelmas  term,  1825,  the 
rapt^J^I'and'up  plaintiff  obtained  a  verdict  for  849/.  195.  8rf.,  which  was 
to  the  twne  of     (jaken  as  the  aggregate  of  the  sums  received  from  the 

issumg  a  com-  *^"     " 

mission :  Held, 

tliat  the  assignees  of  the  bankrupt  might  recover  from  the  factor  all  sums  of  money  received 

by  him  from  the  bankrupt  within  two  months  before  the  issuing  of  ttie  commission,  and 

that  tlie  latter  could  not  set  off*  debts  incurred  by  the  bankrupt  to  him  during  that  period, 

•Ithough  he  did  not  know  of  the  act  of  bankruptcy. 

bankrupt 
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bankrupt   by  the  defendant  subsequent  to  the  act  of        1826* 

bankruptcy,  (not  arising  from  the  sale  of  goods  con-        — — 

signed  by  the  bankrupt  to  the  defendant,)  subject  to         againsi 

BurriKwoRTH. 
correction  by  an  arbitrator  u  necessary.    In  tlie  ensuing 

term  a  rule  was  applied  for  to  set  aside  the  verdict, 
when  the  Court  ordered  the  facts  to  be  stateil  in  the 
following  case : 

Thomas  SyJceSy  the  bankrupt,  carried  on  the  business 
of  a  clothier  at  Bath  Easton,  in  Somersetshire^  and  em- 
ployed the  defendant  as  his  broker  in  London.     The 
factorage  commenced  in  the  month  of  June  1822,  and 
continued  down  to  the  date  of  the  commission  of  bank- 
rupt issued  against  Si/kesj  viz.    the  26th  June   1823; 
during  which  time  there  was  an  open  account  between 
Sykes  and  the  defendant.     Sykcs  was  in   the  habit  of 
accepting  bills  payable  at  the  defendant's  house,  and 
the  defendant  was  in  the  habit  of  advancing  cash  to 
Si/L'eSi  and  on  his  account,  in  taking  up  such  bills  and 
otherwise,   and    of  accepting   bills  for  St/kes^s  accom- 
modation on  the  credit  of  goods  in  his  possession  as 
factor.     In  his  general  account  with  the  said  T,  S^kes 
the  defendant  debited  said  T.  Sijkes  with  the  cash  so  ad- 
vanced, and  with  such  acceptances,  when  paid ;  and  he 
credited  Si/kes  with  the  proceeds  of  the  goods  sold,  and 
with  monies  received  on  his  account,  and  also  with  bills 
received    on    his    account,    and  when  he  received   the 
same,  without  waiting  till  the  same  became  due.     On 
the  1st  of  Februanj  1823,   Sykes  committed  an  act  of 
bankruptcy,  unknown  to  the  defendant,  and   he  con- 
tinued to  carry  on  business  until  the  6th  of  May  1823. 
On  the  1st  of  Fehruarij  1823,  the  balance  of  the  sai^ 
general  account,  on  the  face  thereof,  was  45/.  16s.  5d,  in 
favour  of  Si/kes,  although  the  actual  cash  balance  was 

217/. 
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1826.        217/.  145.  "Id.  in  favour  of  ihe  defendant;  and  the  de- 
Z,  fendant  was  then  under  acceptances  for  Sykes  to  the 

Kinder  ^ 

agttinn        amount  of  991/.  145.  6rf.,    which   were  then  in   circo- 

Bdttkrwortb. 

lation,  and  the  defendant  then  had  in  his  possession  a 
quantity  of  cloth  belonging  to  Sykes^  and  consigned  by 
him  to  the  defendant  for  sale  as  factor.  On  the  18th  of 
April  1823  the  bankrupt  appeared,  on  the  face  of  the 
aforesaid  account,  to  be  indebted  to  the  defendant  in 
the  sum  of  590/.  95.  llcf.,  but  the  actual  cash  balance  in 
favour  of  the  defendant  was  944/.  95.  ll(/.,  and  the  de* 
fendant  was  under  acceptances  for  Sykes  to  the  amount 
of  163S/.  45.  2rf.,  and  the  defendant  then  also  held  a 
quantity  of  cloth  belonging  to  Sykes^  consigned  to  the 
defendant  for  sale  as  factor;  which  goods  were  in- 
sufficient to  repay  him  such  balance  and  such  accept- 
ances. Oh  the  26th  of  April  1823,  Sykes  appeared, 
upon  the  face  of  the  aforesaid  account,  to  be  indebted 
'  to  the  defendant  in  the  sum  of  877/.  75.  7^.,  but  the 

actual  cash  balance  in  favour  of  the  defendant  then 
was  1294/.  85.  llrf.,  and  the  defendant  then  was  under 
acceptances  for  Sykes  to  the  amount  of  1658/.  185.,  and 
the  defendant  then  also  held  a  quantity  of  cloth  belong- 
ing to  the  bankrupt,  and  consigned  to  the  defendant  for 
sale  as  factor.  All  the  sums  sought  to  be  recovered  by 
the  plaintiffs  in  this  action  were  paid  to  defendant  in 
cash  and  bills  in  the  month  of  May  1823,  and  the  parti- 
culars of  the  sums  constituting  the  sum  of  849/.  195. 8rf., 
for  which  a  verdict  was  taken,  were  as  follows:  A 
cheque,  being  the  balance  on  a  bill  for  273/.  145.  ac- 
cepted  by  the  defendant  for  the  accommodation  of  Sykes^ 
36/.  l5.  2rf. ;  another  cheque,  in  part  proceeds  of  a  like 
bill  for  300/.,  200/.;  a  cheque  for  goods,  213/.  185.  Sd.; 
a  cheque  for  cash,  400/.     The  defendant  paid  on  the 

3d 
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$d  Mctt^  by  the  direction  of  Sykes^  the  suai  of  252/.  Is* 
on  bis  accouDt,  viz.  190/.  on  taking  up  a  bill  for  that 
amount,  drawn  by  Cazenove  on,  and  accepted  by  jS^^, 
and  made  payable  at  the  defendant's  house ;  and  62/.  7^* 
for  a  debt  owing  by  Si/Aes  to  Jjemin  and  Co.     On  the 
iSih  €£June  1823,  (the  date  of  the  commission  of  tiauk- 
rupt,)  the  balance  upon  the  face  of  the  account  was 
381/.  2s.  2d.  in  favour  of  SyieSf  but  the  actual  cash 
balance  at  that  tine  was  1118/.  3s.  10</.  in  favour  of  the 
defendant,  and  the  defendant  was  under  acceptances  for 
jiyfas  to  a  large  amount:  and  the  defendant  then  also 
had  in  his  possession  a  quantity  of  cloth  belonging  to 
^kesy  and  consigned  to  him,  the  defendant,  for  sale  as 
&ctor,  which  the  defendant  afterwards  sold ;  and  upon 
making  up  the  account  to  the  time  of  the  trial,  the 
defendant  appeared  a  creditor  of  St/kes  for  the  sum  of 
991/.  8s.  6d.f  after  giving  credit  for  all  the  suras  re- 
covered in  this  action ;  but  in  making  such  balance  the 
defendant  took  credit   for   870/«  45.  lOd.,   being   the 
amount  of  two  bills  of  exchange  drawn  by  Sykesj  and 
accepted  by  the  defendant  for  his  accommodation,  in 
fiivour  oi'  Rkkard  Edmonds^  and  which    bills  the  de- 
fendant, before  the  same  became  due,  had  notice  not  to 
pay,  cm  the  ground  of  the  original  consideration  for  the 
same  being  usurious,  as  the  plaintiffs  still  insist  the  same- 
to  be,  but  which  usury  the  said  R.  Edmonds  and  the  de- 
fendant dispute. 


1826. 

KlMOBft 

aganui 


Campbell  for  the  plaintiffs.      The  sums   of  money 
whk:h  the  plaintifl&  seek  to  recover  in  this  action  clearly 
belonged  to  them,  as  assignees  of  the  bankrupt,  Sykes.. 
He  had  no  power  to  pay  them  away;    the  payments; 
were  not  made  in    the  usual  course  of  business,  and 

are 
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1826.        are  not  protected  by  any  statute.     Tbe  plaintiffs  are, 
therefore,  cleai'ly  entitled  to  retain  the  verdict  found  in 
ogaimt        their  favour. 

BomKWOKTH* 

F.  Pollock  contra.  By  the  account  kept  between  tlie 
bankrupt  and  the  defendant  the  estate  of  the  former  was 
not  in  a  w^orse  condition  at  the  time  of  the  issuing  of 
the  commission  than  at  the  time  of  the  act  of  bank- 
ruptcy; the  assignees,  therefore,  cannot  take  to  it  in 
part  and  reject  the  residue.  They  cannot  claim  the  be- 
nefit of  payments  made  by  the  defendant,  without  allow- 
ing him  to  retain  that  which  he  received.  In  all  former 
cases,  where  the  doctrine  of  relation  was  relied  on,  the 
question  was  raised  by  an  action  of  trover.  By  the 
present  form  of  action  the  assignees  have  affirmed  the 
dealing  in  part.  In  Smith  and  Others^  Assignees  of 
Ltcwis  and  Potter,  v.  Hodson  (a),  goods  had  been  de- 
livered by  the  bankrupts  to  the  defendant,  under  cir- 
cumstances constituting  a  fraudulent  preference;  but 
the  plaintiffs  brought  an  action  for  goods  sold  and  de- 
livered, and  it  was  held,*  that  they  had  affirmed  the  act 
of  the  bankrupt  as  to  the  sale,  and  that  they  were  liable 
to  any  set-off*  which  could  have  been  insisted  on  as 
against  the  bankrupts ;  for  that  they  could  not  take  to 
the  transaction  in  part,  but  must,  if  at  all,  take  to  the 
sale  with  all  its  consequences.  Again,  in  Ashley  v. 
Kelt  [b)  it  was  held,  that  although  the  future  effects  of  a 
bankrupt  under  a  second  commission  might  be  seized, 
yet,  that  until  seizure  he  might  sell  them  to  a  bon^  fide 
purchaser.  There  is  no  doubt,  that  in  this  case  the 
defendant  acted  bond  fide,  for  between  the  time  of  the 

(fl)   4  T.  n,  211.  {b)  ^2  Sir.  1207. 

act 
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act  of  bankruptcy  and  the  commission,  he  became  a        1826. 

creditor  to  a  large  amount.    With  respect  to  the  cheque 

for  200/.  on  Brandram^  it  appears  to  have  been  part  of        agauui 

BfrmnwoiiTB. 
the  money  produced  by  the  discounting  a  bill  accepted 

by  the  defendant  for  the  accommodation  of  the  bank- 
nipt;  that  sum  of  200/.,  therefore,  never  was  Uje  pro- 
perty of  the  bankrupt  or  of  hb  assignees. 

Campbell  in  reply.    Upon  the  general  question  Tamp^ 
lin  Y,  Diggins{a)  is  expressly  in  point.     In  that  case 
bankers  had  accepted  bills  for  the  accommodation  of  a 
trader,  who  after  committing  an  act  of  bankruptcy,  but 
before  a  commission  was  sued  out,  lodged  money  with 
them  to  take  up  the  bills,  which  became  due  after  a  com- 
mission issued,  and  were  then  duly  paid;  and  it  was 
held,  that  the  money  so  lodged  with  the  bankers  was 
the  money  of  the  assignees,  and  might  be  recovered  by 
them,  and  that  the  bankers  neither  had  a  right  of  set-off 
under   the  5  G.  2.  c»  30.,   nor   were    protected   by  the 
19  G.  2.  c.  32.,  as  having  received  the  money  in  the  or- 
dinary course  of   trade.     Secondly,  the   plaintiffs  are 
entitled  to  the  whole  sum  recovered.     When  the  de- 
fendant accepted  bills  for   the  accommodation   of  the 
bankrupt,  he  enabled  him  to  dispose  of  the  proceed;;  as 
he  thought  fiL    The  bankrupt  thought  fit  to  give  a  part 
to  the  defendant,  that  clearly  was  the  property  of  the 
assignees.     These   payments    to  the   defendant  having 
been  made  within  two  months  before  the  issuing  of  the 
commission,  were  not  protected  by  the  46  G.  3.  c.  135. 
i.  S.     The  law  is  in  this  respect  altered  by  the  6  G.  4. 
c.  16.  5.  50.,  which  gives  a  right  of  set-off  in   the  case 

• 

{a)  iCamp.  312. 

of 
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1826.       of  mutual  credits,  up  to  the  time  of  the  issuing  of  the 
"^  commission ;  but  the  transactions  in  question  took  place 

KiNDIR  * 

againtt        before  that  statute  passed. 

Abbott  C.  J.     I  am  of  opinion  that  the  plaintii^s  are 
entitled  to  recover  the  whole  sum  for  which  the  verdict 
was  found.     It  is  said  that  the  assignees  are  affirming 
part  of  the  acts  of  the  bankrupt ;  but  I  think,  on  the 
contrary,  it  appears  by  the  facts  stated,  that  they  are 
disaffirming  them,  in  toto,  so  far  as^by  law  they  may.  The 
form  of  action  does  not  vary  the  question ;    for  if  the 
assignees  might  have  brought  trover  for  the  cheque  in 
the  hands  of  the  defendant,  they  may  recover  the  pro- 
.ceeds  in  an  action  for  money  had  and  received.     For 
the  defendant  it  has  been   argued,  that  the  plaintiffs 
cannot  recover,  because  the  account  was  not  worse  at 
the  time  of  the  commission  than  at  the  time  of  the  act 
of  bankruptcy;  but  no  authority  was  cited  to  show  that 
we  could  take  that   into  consideration.     The  case  of 
Tamplin  v.  Diggins  is  a  decisive  authority  to  show,  that  if 
all  the  money  had  been  paid  to  the  defendant  at  one  time, 
it  might  have  been  recovered ;   and  I  do  not  see  what 
difference  it  makes  that  the  money  was  paid  at  several 
times.     With  respect  to  the  sum  of  200/.,  the  proper 
answer  has  been  given;    the  bankrupt  had  the  entire 
controul  over  that  sum,  and  be  elected  to  place  it  in  the 
hands  of  the  defendant     If  it  had  been  shown  thaMhe 
bill  was  accepted,  upon  the  express  condition  that  the 
#  defendant  should  have  tiiat  part  of  the-  proceeds,  the 

case  might  have  received  a  different  consideration,  but 
that  was  not  the  fact ;  and  that  sum  is  not  to  be  distin- 
guished from  the  rest  of  the  ^demand.  The  doctrine  of 
relation  in  bankruptcy,  as  well  as  most  other  general 

rules. 
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ndeUfbas  operated  with  severity  in  some  particular  in-       1826. 
stances,  and  that  consideration  has  probably  occasioned       *~'*^ 
the  alteration  of  the  law  which  has  been  pointed  out;        agnntt 
bat  this  case  must  be  decided  according  to  the  law  in 
force  at  the  time  when  the  money  was  paid. 

Postea  to  the  plaintiffi. 


BucKERiDGE  ogoinst  Flight.  S****?'  ,.  u 

^  NmKmber  14th. 

(In  Error.) 
POVENANT  on  an  annuity  deed.     The  defendant  ItUnotneoet. 

^^  lary  that  an 

below  pleaded  several  pleas.  Upon  the  first  three  mmiuity  deed 
no  question  arose.  The  fourth  stated,  that  although  the  Kuted  bj  all* 
plaintiff  within  thirty  days  after  the  execution  of  the  ^  b£^  uiT 
indenture  in  the  declaration  mentioned  by  certain  per-  J|J^u^*Lj|^. 
SODS  (mentioned  in  the  plea),  caused  a  memorial  thereof,  "*•"*  *f  **•• 

,  SS  G»  Cm   C»  141a 

and  of  certain  other  instruments  and  assurances  for  <•  ^^ 

,  If  the  namea 

granting  and  securing  the  said  annuity  to  be  enrolled  in  of  all  the  wit- 

DMfl^S  to  thfi 

the  High  Court  of  Chancery  as  follows:  (the  memorial  deed  are  in- 
vas  then  set  out  verbatim).    Yet  the  defendant  in  fact  memorial,  Uiat 
saiih,  that  he  did  not  execute  the  indenture  in  the  de-  JtiSSJi?^^ 
daration  and  memorial  mentioned  until  lonir  after  the  ^"^  the  par- 

^  ties  bj  whom 

enrolment  of  the  above  mentioned  memorial,  to  wit.  ^®  ^^^  ^*^ 

executed  m 

oii,.&c.  And  defendant  further  saith,  that  no  memorial  their  preienoe. 
wbaiKieTer  of  the  indenture  was  enrolled  in  the  High 
Court  of  Chancery  within  thirty  days  after  the « execu- 
tion of  the  indenture  by  the  defendant,  according  to  the 
directions  of  the  statute  53  G.  3.  c.  141.  Fifth  plea,  that 
although  the  plaintiff  within  thirty  days  after  the<execu- 
tion.of  the  indenture  caused  a  memorial  to  be  enrolled 
as  &lIows:  (the  memorial  was  then  set  out,  and  it 
Vol.  VI.  E  appeared 
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.  18£6.  afq)Oftred  that  in  the  a^umn  for  ^  the  names  of  wit- 
-  .  Msaea,"  D.  C.  and  J^.  JV.  were  mentioned  as  witnesses, 
,g8»^  without  specifying  any  parties  whose  execution  of  the 
kidenture  they  attested)*  Yet  the  defendant  saitb,  that 
he  did  not  execute  the  indenture  in  the  memorial  and 
declaration  mentioned  in  the  presence  of  D.  C.  and 
W.  W.i  as  in  the  last  mentioned  memorial  mentioned. 
Replication  to  the  fourth  plea ;  that  a  memorial  of  the 
indenture  in  the  declaration  mentioned  was  within  thirty 
.  days  after  the  execution  thereof,  to  wit,  on,  &c.,  duly 
enrolled  as  follows :  (the  memorial  was ,  then  stated  in 
the  replication  with  a  profit  patet)  And  the  plaintiff 
further  saith,  that  the  memorial  did  and  does  duly  con* 
tain  the  date  of  the  indenture,  the  names  of  all  the 
parties  and  of  all  the  witnesses  thereto,  and  of  the  per« 
son  for  whose  life  such  annuity  was  granted,  and  of  the 
person  by  whom  the  same  was  to  be  beneficially  re- 
ceiTed,  and  the  pecuniary  considerations  for  the  granting 
ef  the  same^  and  the  annual  sum  to  be  paid,  as  required 
by  the  statute.  Demurrer  to  the  fifth  plea,  assigning 
for  cause  that  the  averment  in  that  plea,  that  defendant 
did  not  execute  the  deed  in  the  presence  of  Z>.  C  and 
fV.  W.9  was  irrelerant  and  immaterial.  Joinder  in  de- 
murrer* Rejoinder  to  the  replication  to  the  fourth  plea. 
That  defendant  did  not  execute  the  indenture  until  long 
after  the  memorial  was  enrolled.  Snr-rejoinder,  that 
during  the  whole  of  the  thirty  days  next  after  the  exe- 
cution of  the  indenture  by  the  defendant,  the  memorial 
in  the  replication  mentioned* remained  and  still  remains 
enrolled  in  Chancery.  Demurrer,  assigning  for  cause, 
that  plaintiff  hath  not  traversed  the  allegation  in  the 
rgotnder.    Joinder  in  demurrer.    In  the  court  below 

judgment 


IN  THE  SEvsimi  Ybar  Of  GEORGE  IV.  il 

judgment  was  given  for  the  plaintiff,  whereapon  a  writ        1S26.    - 
of  error  was  brought,  and  the  case  was  now  argued  by         '^'"' 


7%e  <S9/fa/or^i»i#ra{  for  the  plaiiitiff  in  erro  There 
are  two  questions  in  this  case ;  the  first,  whether  it  is  a 
material  averment,  that  the  party  did  not  execute  in  the 
presence  of  the  witnesses  named  in  the  memorial  ?  The 
second,  whether  the  memorial  ought  to  be  enrolled  afW 
the  execution  of  the  deed  by  the  party  to  be  charged  ? 
First,  the  averment  is  material.  The  53  G.  3.  c.  141. 
s.  2.  requires  that  the  memorial  should  state  (amongst 
other  things)  the  date  of  the  instrument  whereby  the 
annuity  b  secured,  the  nature  of  the  instrument,  the 
names  of  the  parties,  and  the  names  of  the  witnesses. 
The  former  statute  (17G.3.C.36.)  was  in  the  same 
terms  as  to  this  point  The  object  of  the  legislature 
was  to  avoid  frauds,  and  in  order  to  effect  that  object  a 
strict  coAstroction  has  been  put  upon  these  acts.  In  Hari 
V.  LamelfLce  (a),  where  an  annuity  was  secured  by  vari» 
ous  instruments,  the  execution  of  which  was  witnessed 
by  different  persons,  and  the  memorial  stated  those 
instruments,  and  that  the  execution  of  them  was  attested 
by  A^  jB.,  C,  &&,  or  some  of  them  (natning  the  several 
persons  whb  had  attested  the  execution  of  the  several 
iostmments),  this  was  held  to  be  insufficient.  The 
Court  then  thought  that  the  execution  by  each  person 
should  be  fixed,  by  naming  in  the  memorial  the  parti- 
cular witness  who  attested  such  execution.  [^Abbolt  C.  J. 
It  is  not  stated  here  that  the  defendant  below  executed 
ia  tlie  presence  of  any  witness.]  It  is  stated  generally 
in  the  memorial  that  the  instrnment  was  executed  in  the 

(fl).  6  r.  iJ.  471. 

£  2  presence 
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1826.       presence  of  D.  C.  and  W.  W.    That  would  lead  any 
BucxxKioox    ^"®  ^  suppose  that  all  the  parties  executed  in  the  pre- 
w^»««*        sence  of  those  persons,  and  if  the  fact  were  otherwise  the 
memorial  would  have  a  tendency  to  mislead.     Secondly, 
the  memorial  in  this  case  was  enrolled  before  the  instru- 
ment became,  as  to  this  defendant,  a  deed  at  all.     The 
statute  requires  that  the  party  should  enrol  a  memorial 
of  the  date,  i.  e.  the  delivery  of  the  deed.     If  the  party 
to  be  charged  does  not  execute  until  after  the  enrolment, 
it  cannot  be  said  that  he  was  at  that  time  a  party  to  the 
deed.     If  he  was  not  a  party  until  the  execution  of  the 
deed,  the  memorial  of  the  execution  is  false,  and  does 
not  satisfy  the  requisites  of  the  statute.     If  there  be  any 
difficulty  as  to  enrolling  a  memorial  when  the  party  is 
abroad,  it  is  sufficient  to  answer,  that  the  statute  itself 
creates  the  difficulty,  and  that,  consequently,  it  cannot 
vary  the  law  of  the   case;    but  in   such   a  case,  the 
difficulty   might  be  obviated    by   enrolling   a   second 
memorial. 

Chitty  contr^.  There  is  no  averment  that  the  plaintiff 
in  error  executed  the  annuity  deed  in  the  presence  of 
any  witnesses,  it  cannot,  therefore,  be  assumed  that  he 
did  so,  and  if  he  did  not,  the  memorial  is  sufficient 
The  statute  requires  that  the  memorial  should  state  the 
deed  whereby  the  annuity  is  secured  and  the  witnesses 
thereto.  That  is  satisfied  by  inserting  the  names  of  all 
the  witnesses  without  specifying  whose  signatures  they 
witnessed,  Orton  v.  Knight,  {a)  Secondly,  it  was  not 
neoQssary  to  enrol  the  memorial  within  thirty  days  after 
the  execution  of  the  deed  by  the  plaintiff  in  error.  If 
it  were,  this  consequence  would  follow,  that  no  grant  of 

(a)  SJB.iP.lSS, 

an 
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an  anmiity  could  be  good  if  thirty  days  elapsed  between  1826. 

the  execution  of  the  deed  by  the  several  parties,  for  the  — — 

statute  does  not  authorize  the  enrolment  of  several  me-  againsi 
morials.     Besides,  the  deed  remained  enrolled  within 
thirty  days  after  the  plaintiff  in  error  executed. 

Tfte  Solicitor  General  in  reply.  The  allegation  in  the 
surrejoinder  does  not  remove  the  difficulty.  If  it  suf- 
ficed, the  grantee  of  the  annuity  might  execute  the  deed, 
and  then  get  it  enrolled  before  it  had  been  executed  by 
auy  other  person.  Such  a  course  of  proceeding  would 
not  give  to  the  parties  that  security  and  that  facility  of 
ascertaining  the  nature  of  the  transaction  which  it  was 
the  object  of  the  legislature  to  give. 

'  Abbott  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  must  be  affirmed.  The  question  arises 
on  the  construction  of  an  act  of  parliament  made  for  the 
protection  of  infants  against  fraud.  The  effect  of  the 
act,  when  its  provisions  are  not  complied  with,  is  to 
defeat  deed^  solemnly  executed,  and  therefore  we  ought 
not  in  our  construction  to  go  beyond  the  words  of  the 
enactment.  The  point  in  this  case  depends  upon  the 
sufficiency  of  a  memorial.  On  a  view  of  that  instru- 
ment, and  referring  to  the  words  of  the  statute,  I  think 
it  contains  all  that  is  required  by  the  legislature.  It  is 
not  required  that  there  should  be  a  metmorial  of  the 
transaction^  but  of  the  instrument  whereby  the  annuity 
is  granted  and  secured.  A  form  of  this  memorial  is 
given,  in  which  th^e  is  a  column  for  the  date  of  the 
instrument,  that  must  mean  the  day  inserted  in  the  in- 
strument as  the  date,  and  not  the  day  on  which  it  is 
executed.    For  if  there  are  several  parties  it  can  seldom 

E  8  happen 
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1826. 

BucmsiMB 
agatfist 

FUOBT. 


happen  that  all  will  execute  the  deed  on  the  same  day* 
It  also  requires  that  the  memorial  should  specify  all  the 
pardes  to  the  deed.  It  is  contended  that  no  person  is  a 
party  within  the  meaning  of  the  statute  until  he  has  ex- 
ecuted the  deed.  It  is  true  that  he  is  not  until  that 
time  a  party  chargeable,  but  still  he  may  be  a  party ; 
and  I  take  the  expression  in  the  statute  to  mean  all 
such  persons  as  upon  reading  the  deed  appear  to  be 
parties.  The  same  construction  must,  I  think,  be  given 
to  the  expression  *^  all  the  witnesses  thereto,"  as  was 
held  in  the  case  of  Orton  v.  Knight.  That  indeed  was 
an  extremely  strong  case,  for  the  memorial  affected  to 
specify  the  signatures  attested  by  the  witnesses,  and  did 
it  incorrecdy,  and  yet  the  memorial  was  held  to  be 
sufficient 

Then  as  to  the  second  point,  it  appears  that  the 
defendant,  who  became  a  surety,  had  not  executed 
the  deed  at  the  time  when  the  memorial  was  enrolled, 
and  if  he  had  afterwards  executed  in  the  presence  of  a 
subscribing  witness,  not  being  one  of  those  who  attested 
the  other  signatures,  a  second  memorial  might  have 
been  necessary.  If  the  legislature  meant  to  require  that 
the  execution  of  an  annuity  deed  by  every  person  to  be 
charged  therewith  should  be  attested,  there  should  have 
been  a  distinct  provision  to  that  effect.  In  one  instance 
the  legislature  has  specially  required  the  name  of  a  party, 
viz.  of  the  party  beneficially  interested,  to  be  inserted 
both  in  the  deed  and  in  the  memorial.  I  therefore 
think,  that  if  it  had  been  intended  to  require  that  the 
execution  by  each  party  should  be  attested  by  a  witness^ 
that  would  have  been  sp^ially  stated  in  the  act.  As  it 
is  not,  it  seems  to  me  that  this  memorial  contains  all 
that  the  statute  makes  requisite,  and  that  it  is  immaterial 

whether 
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whether  the  deed  was  enrolled  before  or  after  the  exe-       1826* 
cution,  as  that  does  not  alter  the  nature  of  the  in-*    ^ 
stroment  agakm 


FuoMw 


Bayley  J.  I  think  that  the  enrolment  of  the  ]iiemo«>. 
rial  m  the  form  and  at  the  time  mentioned  in  these 
pleadings  was  a  sufficient  compliance  with  the  act.  If 
an  annuity  deed  be  enrolled  within  the  time  specified^ 
and  the  enrolment  contains  the  date  of  the  instrument 
and  the  other  particulars  pointed  out  by  the  statute,  all 
the  information  which  the  legislature  seems  to  have  in- 
tended to  provide  will  be  given,  whether  the  deed  has 
or  has  not  at  that  time  been  executed  by  all  the  parties. 
If  any  subsequent  part  of  the  transaction  renders  an 
addition  to  the  memorial  requisite,  that  must  be  made 
within  thirty  days  after  the  execution  of  the  instrument. 
The  objection  as  to  the  witnesses  at  first  appeared  to  be 
entitled  to  more  weight,  for  if  the  execution  by  various 
persons  be  attested  by  various  witnesses,  and  they  are 
all  inserted  indiscriminately  as  witnesses  to  the  exe-> 
cution  of  the  deed,  that  may  be  turned  to  purposes  of 
concealment.  But  looking  at  the  language  of  the  sta- 
tute and  the  form  of  the  schedule  annexed  to  it,  I  think 
that  the  entry  of  the  names  of  the  witnesses  in  this 
manner  is  sufficient  The  case  of  Orion  v.  Kmght  is  a 
very  strong  authority  upon  this  point,  and  it  was  re- 
cogoited  and  adopted  iii  the  subsequent  case  of  Brawn 
V.  Rose,  (a) 

HoLROYD  J*  I  entirely  agree  upon  both  points. 
Where  acts  of  parliament  vary  or  take  away  the  rights 

of  parties  thqr  ought  to  be  stricUy  construed. 

« 

(a)  e  Taunt,  12^, 

E  4  LmiiE- 
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1826.  LiTTLEDALE  J.     It  was  the  intention  of  the  legt^ 

"■ — ^   .    lature  that  the  memorial  should  give  infbrmotion  ss  to 
^tnut        certain  particulars,  and  that  is  equally  given-  whether 
the  execution  of  the  instrument  precedes  or  follows  the 
enrolment.    The  deed  must,  of  course,  in  either  case  be 

conformable  to  the  enrolment. 

Judgment  affirmed. 
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jw^Htfa.  Shaw  and  Others,  Assignees  of  the  Estate  and 

Effects  of  E.  Howard  and  J.  Gibbs,  Bank- 
rupts,  against  Dartnall. 

agent  of  the  HTHIS  action  was   brought  to   recover   the  sum  of 

grantee  of  cer.^  846/.  195.  l(f.,  being  an  alleged  balance  of  monies 

aU^PMroel^^  advanced  by  the  bankrupts  to  or  on  the  account  of 

accouniofthe  jj^^  defendant.     The  cause  and  all  matters  in  difference 

annuiues  passed 

through  his        were  referred  to  a  barrister,  who  in  his  award  stated  the 

hands,  and  he 

charged  the        following  facts.     The  bankrupts  were  empio}'ed  by  the 

grantee  a  com- 
mission upon      defendant  to  purchase  annuities  for  him.     All  payments 

ments.  A.'de-  ^^^  receipts  on  account  of  such  annuities  passed  through 
grantee^  ao-  ^^^^^  hands,  and  they  charged  a  commission  of  two  and 
***"e  him  credit  *  ^®^^  P®^  ^^^^  upon  the  annuities  which  they  received 
for  half  a  year's  {q^  i\^q  defendant.     The  bankrupts  were  the  agents  for 

annuity,  de-  '  ^ 

scribing  it  "  as  many  Other  grantees  of  annuities,  and  also  for  some  of 

money  not  yet 

receiTed,"  and    the  grantors.     They  kept   their  accounts   in   ledgers, 

debited  him 

with  commis-  where  in  every  case,  whether  concerned  for  the  grantee 
Mon^upon^  ^e^   alone,  or  for  both  tlie  grantor  and  grantee,  they  opened 

it  had  not  been 

received  by  A.,  and  he  having  afterwords  become  bankrupt,  it  was  held,  that  his  assignees 

were  entitled  to  be,  allowed  that  sum  in  account  by  the  grantee. 

So,  where  in  one  account  credit  was  given  to  tiic  grantee  for  certain  sums,  as  money 
actually  reccifed  by  jI*,  and  tliey  had  never  been  received;  and  in  another  account  subse- 
quently delivered,  the  same  sums  were  placed  to  the  debit  of  the  grantee  with  his  assent,  it 
was  held  that  the  assignees  of  A»  were  entitled  to  be  allowed  those  sums  in  account. 

an 
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an  acooant  in  the  names  of  both,  and  entered  on  the  1826. 
credit  nde  of  the  accounts  of  the  grantees,  and  on  the 
debit  side  of  the  account  of  the  respective  grantors,  the  agama 
instalments  of  the  annuities  from  time  to  time,  but  not 
always  at  the  precise  periods  when  they  became  due. 
To  the  grantees  of  annuities  the  bankrupts  also  delivered 
pass-books,  which  pass-books  generally  contained  a 
copy  of  the  grantee's  account  in  the  ledger,  varying  only 
IIS  to  the  rests;  the  pass-book  being  balanced  at  the 
time  it  was  left  with  the  bankrupts,  and  no  notice  what- 
ever being  taken  of  any  balance  that  might  have'bepn 
previously  struck  in  the  ledger.  An  account  was  kept 
in  the  bankrupt's  ledger  (in  the  manner  described)  of 
the  annuities  which  the  defendant  had  purchased,  with 
but  one  exception,  and  a  pass-book  was  in  like  manner 
delivered  to  the  defendant,  and  made  up  from  time  to 
time  from  the  ledger,  but  varying  from  it  in  some  parti- 
calars,  which  will  be  mentioned  hereafter.  No  accounts 
were  settled  between  the  bankrupts  and  defendant,  ex- 
cept by  the  making  up  of  the  pass-book,  and  striking 
balances  therein  in  the  manner  above  mentioned.  Acts 
of  bankruptcy  were  committed  by  Howard  and  Gibbs  on 
the  10th  of  January  1821.  The  commission  was  dated 
the  22d  day  of  At^ust  in  the  same  year.  The  alleged 
balance  of  846/.  195.  \d.^  which  the  plaintiffs  sought  to 
recover,  arose  upon  the  account  stated  in  this  pass-book, 
by  withdrawing  from  the  credit  side  certain  instalments 
of  annuities  granted  to  the  defendant  by  //.  M.  Goold^ 
the  Marquis  of  fVelleslei/j  and  the  Duke  of  Marlborough^ 
which  instalments  had  never  been  received  by  the 
bankrupts  from  the  grantors  of  these  annuities.  The 
circumstances  respecting  these  annuities  are  as  follow  * 
Firsts  in  respect  of  GooWs  annuity;  prior  to  the  year 

1815 
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1826.       1.815  Goold  had  granted  several  annuities  to  di£ferenl 
-,  personSf  for  whom  the  bankrupts  were  agents,  and  the 

tLSainu  acoounts  of  such  annuities  were  entered  in  the  ledger  of 
the  bankrupts  in  the  manner  before  described*  In  some 
of  these  anmiities  the  bankrupt  Honnard  was  a  trustee, 
and  in  others  the  bankrupt  Gibbs.  These  annuities 
were  secured  on  certain  estates  belonging  to  Goddj  in 
Ireland^  of  which  estates  the  bankrupts,  prior  to  the 
year  1815,  had  been  appointed  receivers.  The  rents  of 
the  estates  in  Irdand  were  not  sufficient  to  discharge 
the  annuities  secured  thereon  prior  to  the  year  1815* 
In  January  1815  the  defendant,  through  the  agency  of 
the  bankrupts,  became  the  purchaser  of  an  annuity  from 
Goold  of  2 162.,  the  consideration  money  for  which  was 
14002.  This  annuity  was  secured  on  Goold^s  estate  in 
Ireland.  An  account  was  opened  in  the  ledger  of  the 
bankrupts,  in  the  names  of  the  grantor  and  grantee ;  and 
^  from  the  time  such  annuity  was  granted,  down  to  the 

4th  day  of  May  in  the  year  1820,  the  grantor  was  re<- 
gularly  debited,  and  the  grantee  credited  with  this  an-* 
nuity  from  time  to  time,  though  not  always  at  the 
precise  periods  at  which  it  became  due.  The  grantee 
was  regularly  debited  with  a  commission  of  (wo  and  a 
half  per  cent.,  and  stamps  for  receipts  upon  every  credit 
that  was  given  to  him  for  the  annuity.  Balances  were 
from  time  to  time  struck  in  the  ledger  and  the  pass* 
book,  after  the  defendant  was  credited  with  the  instal- 
ments of  this  annuity.  The  pass-book  made  up  by  the 
bankrupts  and  delivered  to  the  defendant,  contained  all 
the  items,  both  on  the  credit  and  debit  side  of  the  grantee's 
account  in  the  ledger,  though  not  exactly  corresponding 
as  to  date;  but  with  this  distinction,  as  to  the  last  item 
on  the  credit  side,  of  the  4th  day  of  Mca/y  in  the  year 

182A, 
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18S0^  the  entry  in  the  pass-book  was  as  fdlows :  ^\May  1826. 
4lli,  1820,  By  H.  M.  Gooifs  one  yearns  annuity,  '"^^ 
doe  11th  of  January  last  (not  yet  received)  144.'*  «vm«^ 
In  the  ledger  the  words  ^^  not  yet  received''  were  omit- 
ted. In  both  the  pa8s4x>ok  and  the  ledger  the  de« 
fiendant  was  debited  with  the  commission  on  this  sum. 
Statements  of  the  arrears  of  the  annuity  were  deliver^ 
by  the  bankrupts  to  the  grantor,  after  the  instalments 
had  been  credited  to  the  grantee  in  the  bankrupt's 
ledger  and  pass-book.  In  the  year  1817  Goold  took  the 
benefit  of  the  insolvent  act,  prior  to  which  the  usual 
notice  was  given  to  the  defendant,  as  one  of  the  cre- 
ditors. The  plaintiffi  sought  to  withdraw  from  the 
credit  side  of  the  defendant's  account  in  the  ledger  and 
pass-book  all  the  instalments  of  this  annuity,  with  which 
he  had  been  credited  from  the  time  it  had  been  granted, 
withdrawing  at  the  same  time  from  the  debit  side  of  the 
account  all  the  charges  for  -commission  and  stamps  with 

which  he  had  been  debited  at  the  time  such  instalments 

« 

had  been  credited.  The  bankrupts  had  not  received 
firvmi  GoM  or  his  estate  any  of  the  sums  of  money  with 
which  they  had  credited  the  defendant  on  account  of 
this  annuity. 

Secondly,  in  respect  of  the  Marquis  of  WeUedetfs 
annui^.  The  bai^rupts  received  the  instalments  of  an 
annnity  of  151/.,  which  had  been  granted  to  the  de* 
fendant  by  the  Marquis  of  WtUedey  in  the  year  1812. 
The  account  oi  this  annuity  was  kept  in  the  bankrupts' 
ledger,  in  the  names  of  the  grantor  and  grantee,  and  the 
grantee  was  regularly  credited,  and  the  grantor  debited 
)rith  the  instalments  of  the  annuity.  The  grantee  was 
also  debited  with  a  commission  of  2J^  per  cent,  and 
receipt  stamps,  on  all  instalments  with  which  he  was 

credited. 
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1826.  credited.  Tlie  pass-book  in  respect  of  this  annuity 
g^^  ^  contained  the  same  debits  and  credits  as  the  ledger.  In 
against       the  pas84)ook  on  the  debit  side,  under  theHlate  of  the 

Dartkall. 

4th  day  of  May  1 820,  there  was  the  following  entry  con- 
tained also  in  the  ledger :  <<  To  Marquis  JVettesley, 
1 J  yearns  annuity  due  7th  September  1818,  188/.  155. ;" 
and  on  the  credit  side,  the  following  entry  also  contained 
in  the  ledger:  <^  By  commission  ret.  on  188/.  155., 
4/.  7s.  M.**  These  were  the  last  items  of  any  description 
either  on  the  debit  or  credit  side  of  the  pass<book.  A 
balance  was  then  struck,  making  the  defendant  a 
delator  to  the  amount  of  238/.  14*5.  Id.  .  Of  this  sum  of 
188/.  155.  (being  the  amount  of  five  quarterly  payments 
of  Lord  Welleslei/s  annuity),  so  carried  to  the  debit  of 
the  defendant's  account,  the  defendant  had  been  credited 
with  one  quarter  in  June  1816,  and  debited  with  the 
commission  and  stamps  thereon;  he  had  been  credited 
with  one  half  yearly  payment  in-4/7n7l818,  and  debited 
at  the  same  time  with  commission  and  stamps  thereon ; 
and  he  was  credited  with  the  remaining  half  yearly  pay- 
ment in  November  1818,  and  debited  at  the  same  time 
with  commission  and  stamps.  A  balance  was  struck  in 
the  pass-book  after  the  entry  of  each  of  these  credits. 
The  bankrupts  had  not  received  this  sum  of  188/.  155. 
from  the  grantor  of  the  annuity.  The  instalments  of 
this  annuity  with  which  the  defendant  had  been  credited 
prior  to  the  year  1816,  had  been  received  by  the  bank- 
rupts from  the  Marquis  of  fVeUesIej/,  On  the  17th  day 
of  July  1821,  the  defendant  filed  a  bill  against  the 
Marquis  of  Wellesley  in  the  Court  of  Chancery  in 
Ireland^  in  which  bill  he  claimed  as  due  to  him  from 
the  Marquis  of  Wellesleyj  on  the  7th  day  of  September 
1820,  twelve  quarterly  payments  of  thi$  annuity  of  151/., 

and 
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and  in  an  affidavit  made  by  the  defendant  in  the  same        1826. 

cause,  in  the  Court  of  Chancery  m  Ireland^  on  the  15th       T 

day  of  March  1822,  the  defendants  swore  that  on  the  <«a»ur 
Ith  OBLj  OX  September  1820,  twelve  quarterly  payments 
of  this  annuity  were  due  and  owing  to  him  from  the 
Marquis  of  Welledey.  The  plaintiffs  sought  in  dib 
action  to  withdraw  from  the  credit  of  the  defendant's 
aoooont  this  sum  of  188/L  15s*,  after  deductmg  therefrom 
the  commission  and  stamps  with  which  the  defendant 
had  been  debited. 

Thirdly,  In  respect  of  the  Duke  of  MarlborougtCs 
annuity.  In  January  1818  the  defendant,  through  the 
agency  of  the  bankrupts,,  became  the  purchaser  of  an 
annuity  of  200/.  from  the  Duke  of  Marlborougkj  the 
consideration  money  for  which  was  1200/.  An  account 
was  opened  in  the  ledger  of  the  bankrupts,  in  the  names 
of  the  grantor  and  grantee.  In  the  pass-book,  the  de- 
fendant was  debited  on  the  1 0th  day  of  January  1818  with 
the  purchase  money,  1200/1;  and  ^  on  the  16th  day  of 
June  1818,  with  the  insurance  of  the  Duke  of  Marl^ 
borough's  life,  SSL  12s.  StL  Both  these  items  were  en- 
tered in  the  bankrupts'  ledger,  but  it  contained  no 
further  entries  respecting  this  annuity.  In  the  pass- 
book the  defendant  was  credited  on  the  21st  day  of  August 
1818,  with  one  half  yearly  payment  of  this  annuity,  due 
on  the  10th  day  of  Juli/j  100/.,  and  was  debited  on  the 
nme  date  with  commission  of  2^  per  centum  on  this 
sum  and  receipt  stamps.  On  the  same  date,  after  this 
entry,  a  balance  was  struck  in  the  pass-book.  Under  the 

date  of  the  13th  day  of  Naoember  1818,  this  sameJialf- 

• 

yearly  payment  of  100/.  was  carried  to  the  debit  side  of 
the  defendant's  account,  and  the  commission  thereon 
and  stamps  under  the  same  date  were  placed  to  his 

credit 


Daksvaxu 
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1826.       credit.    On  the  same  date,  after  this  entry,  a  balance 
"!j  was-  struck  in  the  pass-book.     The  pass-book  contained 

age^ut  a  fsyir  entries  on  the  debit  and  credit  side,  after  these  of 
the  ISth  day  of  November  1618.  A  balance  was  struck 
on  the  19th  day  of  March  1819,  and  on  the  4th  day  of 
May  1820,  a  balance  was  again  struck,  making  the  de- 
fendant a  debtor  to  the  amount  of  238/.  145.  lid.  This 
balance  was  the  last  entry  of  any  description  in  the  pas(»- 
book.  The  bankrupts  did  not  receive  from  the  Duke  of 
Marlborough  the  half  year's  annuity  of  100/.^  which  they 
originally  credited  the  defendant  with.  The  plaintifis 
sought  to  withdraw  this  sum  from  the  credit  side  of  the 
account,  after  allowing  for  the  commission  and  stamps 
which  the  bankrupts  had  debited  the  defendant  with  on 
account  <^  this  instalment. 

Scarlett  for  the  plaintiff.  As  to  Goold^s  annuity,  it ' 
must  be  conceded  that,  according  to  the  rule  laid  down 
in  Shww  V.  Picton{a\  the  plaintiffs  cannot  claim  to 
recover  any  sums  for  which  the  bankrupts  gave  the  de- 
fendant credit  as  monies  actually  received  by  them ;  but 
that  does  not  apply  to  the  sum  of  144/.  which  the  bank- 
rupts in  the  pass-book  stated  to  be  "  not  yet  received." 
As  to  that  sum  there  was  express  notice  to  the  defendant 
that  it  was  not  paid  to  the  bankrupts  out  of  any  funds 
of  GooliTs  in  their  hands.  The  bankrupts  did  not  hold 
out  to  the  defendant  that  they  had  received  it,  nor  could 
the  defendant  be  misled  by  their  act. 

As  to  the  Marquis  WeUesler/s  annuity,  the  bank- 
rupts at  one  time  had  given  credit  to  the  defendant  for 
I682i  155.  as  money  received  by  them  for  bim  on  ac- 

(a)  ^B.^C^llS. 

count 
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eonnt  of  that  annnity.  They  afterwards  debited  bim 
with  that  «utn,  and  be  returned  the  pass-book  to  tbeni 
without  objecting  to  the  sum  so  placed  to  his  debit*  He 
thereby  admitted  that  that  snrti  was  properly  placed  to 
hb  debit.  So  far  from  making  any  complaint,  he  pro- 
ceeded against  the  grantor  of  the  annuity,  and  made  an 
affidavit  that  he^  the  grantor,  was  indebted  to  him  for 
these  sums.  He  therefore  acquiesced  in  the  account 
delivered  by  the  bankrupts,  and  must  be  bound  by  it. 

Then  as  to  the  Duke  of  MariborougKs  annuity,  one 
half  year's  annuity  had  been  placed  to  the  defendant's 
credit  in  August  1818.  On  the  ISth  November  it  was 
carried  to  his  debit.  A  balance  was  afterwards  struck 
three  times,  the  half  year's  annuity  always  continuing  to 
bis,  defendant's,  debit.  It  is  not  competent  to  him, 
after  having* given  his  assent  to  this  money  being 
charged  to  his  debit,  now  to  say  that  it  was  improperly 
[daced  to  bb  debit 


1826. 

Shaw 

agamat 

Daktvalu 


Taddy  Seijt.,  contr^.  The  bankrupts  were  not  merely 
agents  c^  the  defendant  for  the  purpose  of  receiving  the 
iDstalmeDts  of  the  annuities,  but  they  were  agents  acting 
under  a  del  credere  commission.  The  contract  between 
the  bankrupts  and  the  grantee  of  the  annuities  was,  that 
the  former  should  guarantee  the  payment  of  them ;  and 
if  that  be  the  true  nature  of  the  contract  between  them, 
then  the  instalments,  as  soon  as  they  became  due  from 
the  grantors  of  the  annuities,  constituted  a  debt  from 
the  bankrupts  to  the  grantees,  and  the  relation  subsist«i 
ing  between  the  bankrupts  and  the  grantees  being  that 
of  debtor  and  creditor,  cannot  be  affected  by  the  mode 
in  which  the  accounts  were  kept  between  them.  Now 
that  thirt  was  the  nature  *  of  the  contract  may  be  faifly 

collected 
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1826.       collected  from  the  facts  stated  upon  the  award,  for  the 

bankrupts  in  the  first  instance  procured  the  annuities  for 

offdnst        the  grantee,  and  they  charged  a  commission  upon  the 

DAftTVALL.  f  a 

half-yearly  instalments,  as  if  they  had  actually  received 
them.     IBayley  J.  If  that  were  the  contract  the  bank- 
rupts would  have  given  the  defendant  credit  for  the 
half-yearly  instalments   on   the  very  days  wheil  they 
became  due.     They^  howeyer,  gave  him  credit  for  the 
instalments,  not  on  the  days  they  became  due,  but  at 
subsequent  periods.]  Assuming  that  the  bankrupts  acted 
as  mere  agents  of  the  grantee,  still  the  plaintiff  are  not 
entitled  to  withdraw  these  sums  from  the  credit  side  of  the 
account.  First,  as  to  the  sum  of  144/.  in  respect  of  GoolcTs 
annuity,  it  does  not  appear  when  the  words  ^^  not  yet  re- 
ceived" were  written  in  the  pass-book;  but,  at  all  events, 
that  sum  stood  to  the  credit  of  the  defendant  in  the 
ledger  from  January  till  Maj/y  and  during  that  time  he 
had  no  notice  that  it  had  not  been  paid  to  the  bank- 
rupts.    Then  as  to  the  sums  for  which  credit  was  in  the 
first  instance  given  to  the  defendant  in  respect  of  the 
annuities   granted  by  the  Marquis   fVelleslet/  and   the 
Duke  of  Marlborougky  a  settlement  of  accounts  took 
place,  and  a  balance  was  struck  while  those  sums  stood 
to  his  credit ;  and  when  that  account  was  settled,  and 
the  balance  agreed  upon  by  both  parties,  it  was  the  same 
thing  in  point  of  legal  effect  as  if  that  balance  had  been 
actually  paid  by  the  bankrupts  to  the  defendant ;  and  if  it 
had  been  paid,  it  is  quite  clear  that  the  bankrupts  or  their 
assignees  could  not  recover  it  back  again.   IBaylej/  J.  As- 
suming that  to  be  so,  then  upon  the  same  principle  when 
upon  a  representation  made  by  the  bankrupts  that  they 
had  not  actually  received  the  money  for  which  they  had 
given  the  defendant  credit,  he  assented  to  that  money  being 

again 
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9ffda  placed  to  his  debit,  that  would  be  the  same  thing  1826. 

in  point  of  l^al  effect  as  if  he  had  actually  returned  the  — -« 

balance  to  them ;  and  if  he  had  so  done,  that  would  have  against 
been  a  volnntafy  payment  on  his  part,  and  he  could  not 
recover  it  back  again.]    The  defendant  only  seeks  to 
retain  that  which  he  has. 

Abbott  C.  J.  I  am  of  opinion  that  the  defendant  is 
entitled  to  retain  all  the  sums  entered  in  the  books  to 
his  credit  in  respect  of  GooltTs  annuity,  except  the  last 
lum  of  144/.,  entered  to  his  credit  of  the  date  of  the 
ith  Mm^  1820.  I  think  he  is  entitled  to  retain  all  th^ 
other  sums  for  the  reasons  given  by  the  Court  in  the 
cise  of  S/iaw  v.  PicUm  {a\  viz.  that  the  bankrupts  by 
giving  him  credit  for  those  sums  led  him  to  suppose  that 
they  had  received  them,  and  that  they  cannot,  therefore, 
be  allowed  to  say  that  they  had  not.  I  think  that  the 
sum  of  144/.,  entered  as  received  on  the  4th  May  1820, 
is  not  to  stand  to  his  credit  by  reason  of  the  special  terms 
in  which  that  entry  is  made.  It  is  entered  as  a  sum  not 
yet  received.  The  effect  of  that  entry  is  much  the  same 
as  if  the  bankrupts  had  said  in  express  terms,  ^^  We  give 
you  credit  from  May  for  the  sum  of  144/.,  in  expectation 
that  we  shall  receive  it  hereafter,"  and  in  that  view  of 
the  case  the  assignees  are  clearly  entitled  to  withdrayr 
that  sum. 

With  respect  to  die  sum  originally  credited  to  the  der 
Cmdant  in  respect  of  the  Marquis  Wdledei/s  annuity,  if 
the  case  bad  stood  alone  on  that  entry  in  the  book  in  which 
the  entire  sum  of  188/.  155.,  making  five  quarterly  payr 
ments,  is  placed  to  his  the  defendant's  debit,  I  should  have 

(a)  4B..J'C.  715. 

Voii.  VI.  F  Aought 
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1826.  thought  that  would  not  have  been  sufficient  to  entitle  tba 
assignees  to  debit  him  with  that  sum,  because  it  seems  to 

agairui  me  that  it  was  necessary  to  show  his  specific  assent  to  that 
entry  and  to  the  debit  thus  made  to  him.  But  there  is 
abundant  evidence  in  this  case  to  show,  that  the  greater 
part  of  that  sum  was  placed  to  his  debit  with  his  assent, 
because  we  find  that  on  the  17th  oijuly  1821,  when  be 
must  have  known  that  this  sum  had  been  plaicedto  his 
debit,  he  files  his  bill  in  chancery  against  the  Marquis 
WeUesUy^  and  exhibits  an  affidavit  in  support  of  it,  in 
which  he  states  that  the  Marquis  WeUedey  was  indebted 
to  him '  for  four  of  these  five  quarterly*  payments.  •  -  I 
think  that  that  does  show  his  acquiescence  in  that  entry 
pro  tanto,  but  it  applies  to  four  quarterly  payments 
only,  and  they  amount  to  151/. 

As  to  the  sum  of  100/.  in  respect  of  the  Duke  of  MarU 
borough*s  annuity,  I  think  that  the  defendant  would  be  en- 
titled to  retain  that  sum,  for  the  same  reason  that  he  is 
entitled  to  retain  the  sums  in  respect  of  Goold's  annuity, 

unless  there  was  evidence  of  his  assent  to  its  being  replaced 

# 

to  his  debit.  The  entry  is  "  half  a  year's  annuity,  due  the 
'  10th  of  Jtib/^  returned  100/."  The  evidence  of  his  assent 
to  that  entry  is  this,  that  on  the  13th  of  November  1818 
the  account  is  made  up,  and  a  balance  of  48/.  155.  9d. 
struck.  In  March  1819  another  account  is  made  up 
and  a  balance  struck,  and  the  sum  of  100/.  continuhig 
debited  to  him.  I  do  not  rely  upon  the  ultimate  ba- 
lance struck  on  the  4th  of  Mai/  1820,  because  there 
was  no  distinct  evidence  of  the  defendant's  assent  ge* 
nerally  to  the  whole  contents  of  the  entry  of  that 
%  date.     But,  on  the  ground  that  there  was  a  previous 

assent  by  him  to  that  entry  when  the  two  settlements  of 

accounts 
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aoooiints  took  place,  I  am  of  opinion  that  that  ^um  was        1826. 
properly  placed  to  his  debit,  and  must  be  allowed.  ' 

Sbavt 

It  has  been  annied.  that  lookinir  to  the  whole  trans-  agatTut 
action,  we  must  see  that  the  bankrupts  became  guarantees 
for  the  payment  of  all  these  annuities ;  but  looking  at  all 
these  entries,  I  cannot  draw  that  conclusion  from  them, 
becrtus^  on  the  supposition  that  they  had  become 
guarantees,  I  cannot  account  for  the  defendant's  con* 
sentir^  to  the  entry  of  the  return  of  that  100/.,  nor  can 
I  aoobiint  for  the  affidavit  made  by  him,  in  which  he 
states  that  the  Marquis  Wellesley  was  indebted  to  him 
foe  these  annuities,  nor  can  I  account  upon  that  prin- 
eqpie  for  another  act  dene,  not  indeed  by  the  defendant, 
hot  by  the  bankrupts,  vie.  their  entering  the  last  sum 
-respecting  GookTs  annuity  as  money  not  yet  received. 
Looking  to  the  whole  of  these  entries,  the  conclusion 
which  I  draw  from  them  is,  not  that  the  bankrupts  had 
guaranteed  the  payment  of  all  the  annuities,  but  that  they 
^were  willing  from  time  to  time  to  make  the  defendant 
believe  that* the  annuities  had  been  paid  into  their  hands 
to  induce  him  to  continue  his  dealings  with  them.  I 
think,  for  these  reasons,  the  plaintifis  are  entitled  to 
withdraw  firom  the  credits  given  by  them  the  sum  of 
144/L  in  respect  of  GooldTs  annuity,  and  the  sum  of  151/. 
on  account  of  the  Marquis  Welleslet/s  annuity,  and  the 
sum  of  lOO/.  in  respect  of  the  Duke  of  Marlborough's 
annuity. 

Postea  to  the  plaintiffs. 
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Wednetdayy      The  KiNG  flfffliVw/ Tfac  Inhabitants  of  Cra^ FORD, 

Nooember  \8Vtu 


A  house  of 
the  annual 
Talue  of  10?. 
was  hired  by 
A.BXMiehad' 
ma*  1824, 
and  he  died 
three  days  be- 
fore the  year 


TT  PON  appeal  against  an  order  of  two  justices^  bear- 


ing date  the  22d  of  November.  IS26,  whereby 
&  Sione,  widow  of  T.  Stone,  and  their  six  children, 
were  removed  from  the  parish  of  Bexley,  in  the  coimty 
of  Kent,  to  the  parish  of  Cray  ford,  in  the  same  county, 

ooTOc^ccm^'*^  the  sessions  confirmed  the  order,  subject  to  the  opinion 

tinued  in  the     ^f  ^^  Court  on  the  following  case : 

house  after  the  ° 

expiration  of         In  the  month  of  September  1824,  Thomas  Stone,  the 

the  year,  and 

after  his  death    husband  of  the  pauper,  was  settled  in  the  parish  of 

his  widow  re- 
dded there,  and  Cray  ford.    At  Michaelmas,  in  the  same  year,  he  hired  ^ 

rent :  Hdd,  '   house  situated  in  the  parish  of  Bexley  for  a  year,  at  the 

rent  and  of  the  annual  value  of  12/.  He  took  pos- 
session of  the  house  on  Michaelmas-day,  the  29th  Sep^ 
tember,  1824,  and  continued  to  live  in  the  same  till  the 
26th  day  of  September  1825,  when  he  died.  His  body 
remained  in  the  bouse  till  the  30tb  of  the  same  month, 
when  it  was  buried.  The  rent  for  the  first  three  quarters* 
of  the  year  was  paid  by  him,  and  for  the  last  quarter, 
ending  on  the  29th  day  of  Septembe?-  1825,  by  his 
widow,  the  pauper.  The  pauper  continued  in  the 
house  till  she  was  removed  under  the  order,  and  paid 
the  rent  thereof  up  to  the  25th  December  1825.  The 
question  was,  whether  the  pauper  and  her  children, 
under  the  above  circumstances,  were  entitled  to  settle- 
ments in  the  parish  of  Bexley. 


that  A,*B 
widow  and 
children  did^ 
not  gain  any 
settlement. 


Z).  Pollock,  in  support  of  the  order  of  sessions,  con- 
tended that  no  settlement  was  gained  in  the  parish  of 

Bexley, 
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Badeyj  because  there  was  neither  a  payment  of  rent       1826. 

nor  a  holdinir  of  the  bouse  for  the  term  of  one  whole  —— 

°  ^  ^  The  KiMO 

year  by  the  person  hiring  the  same,  as  required  by  the       a^mmi 

The  Inhnbit- 

fltatnte  59  G.  S.  c.  50.  ants  of 


CftATfOftD. 


BoBand  contril.     In  this  case  a  year's  rent  has  been 
•ctoaUy  paid,  and  the  house   has  been  held   for  one 
whole  year  by  the  persons  who  claim  a  settlement.    The 
pnmsicnsj  therefore,  of  the  act  of  parliament  have  been 
sobstantially  complied  with.     It  is  true  that  the  statute 
requires  that  the  rent  shall  be  paid,  and  that  the  house 
flbldl  be  held  by  the  person  hiring  the  same.     Those 
words  are  not  to  be  construed  strictly ;  and,  giving  them 
a  liberal  interpretation,  there  was  a  sufficient  holding  or 
occupation  of  the  house  by  the  husband  for  one  whole 
year ;  for  although  he  died  three  days  before  the  year  ex- 
pired, yet  decency  required  that  his  corpse  should  continue 
beyond  the  expiration  of  the  year  in  the  house.   During 
that  period,  therefore,  there  was  an  occupation  or  holding 
by  him  within  the  meaning  of  this  act  of  parliament 

Batlet  J.  The  safest  rule  to  adopt  in  these  cases 
is  to  adhere  to  the  words  of  the  act  of  parliament. 
Those  words  are,  **  that  no  person  shall  acquire  a 
settlement  by  reason  of  his  dwelling  for  forty  days  in 
any  tenement  rented  by  such  person,  unless  such  tene- 
ment shall  consist  of  a  house  or  building,  being  a 
separate  and  distinct  dwelling-house  or  building,  or  of 
land,  or  of  both,  bona  fide  hired  by  such  person  at  and 
for  the  sum  of  10/.  a  year  at  the  least  for  the  term  of 
one  whole  year;  nor  unless  such  house  or  building  shall 
be  heldj  and  such  land  occupied,  and  the  rent  for  the 
same  actually  paid  for  the  term  of  one  whole  year  at  the 

F  3  least 
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1826/       least  by  the  person  hiring  the  same."     In  order  to  gaiti 
'    !7"       a  settlement,  therefore,  the  house  must  be  held  for  one 

The  KiKG  '  ^ 

against       whole  year  by  the  person  hirinir  the  same.     Now  here 

The  Inhabit-  J  J  f  a 

ants  of  the  husband  was  the  person  who  hired  the  house,  and 
he  died  three  days  before  the  year  expired ;  and  conse- 
quently he  did  not  hold  it  for  one  whole  year;  be, 
therefore,  gained  no  settlement  by  the  renting  of  this 
tenement.  Assuming  that  the  widow  might  be  con- 
sidered to  have  held  this  house  for  a  year,  she  was  not 
die  person  who  hired  it^  and  therefore  gained  no 
settlement. 

Order  of  sessions  confirmed 


Wednesday,      Xhc   KiNG    agatfist  Thc   Chufchwardens    and 

Overseers   of  the   Poor    of    the    Parish    of 
Kenardington. 


It  18  not  neces-  TTPON  an  appeal  agamst  an  order  of  two  justices  for 

sary  to  the  ^ 

gaining  a  set^  ^  the  removal  of  William  Knighty  and  Sarah  his  wife, 

coming  to  settle  and  their  eight  children,  from  the  parish  of  Kenarding- 
m^"that  the  ^^^  ^  ^^^  parish  of  Ulcomb^  both  in  the  county  of  Kent; 
raride  uwm  any  ^^  sessions  quashed  the  order,  subject  to  the  opinion  of 
part  of  it.  this  Court  upon  the  following  case: 

The  pauper,  William  Knight^  when  about  sixteen 
years  of  age,  hired  himself  for  a  year  to  Tl  Knight  at 
the, wages  of  four  guineas;  he  served  the  year  in  the 
parish  of  Ulcomb^  dwelling  in  his  master's  house  there, 
and  received  his  wages.  He  afterwards,  and  about 
twenty-two  years  ago,  married  Sarah  his  wife,  and 
having  about  four  years  after  his  marriage  removed  to 
KenardingtoHf  he  entered  into  a  contract  with  Joseph 

Steady 
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Steatl^  a  &riner  there,  to  serve  him  as  a  labourer  upon       -1826. 
his  fcrm  at  the  wafi^es  of  165.  a  week,  to  have  his  wheat       '    3~ 

^  The  Kino 

at  6s.  a  bushel,  butter  at  15.  ^  pound,  and  a  small  house        agmnM 

The  Cburcb- 

of  bis  master's,  situate  in  his  master's  farm,  rent  free,  to     wardentof 

live  in.     He  entered  into  the  service,  and  continued  in         toh. 

it  under  these  terms  for  three  years,  and  between  Christ" 

Morand  Lady^ide  in  the  third  year  of  his  service  with 

Sitady  the  pauper,  with  two  other  persons,  hired  oi  Joseph 

Boon  seven  acres  and  a  quarter  of  land  in  the  parish  of 

Kenardingtofij  at  the  price  and  of  the  value  of  251.  7s.  Sd.f 

being  S/.  IO5.  per  acre,  and  at  the  same  time  he,  on  his 

own  account,  took  an  acre  of  land  in  the  same  parish 

of  Joseph  Boon  at  the  price  and  of  the  value  of  50s* 

The  seven-acre  piece  was  cultivated  and  cropped  with 

potatoes,  and  the  expences  and  the  rent  for  the  same 

were  paid  equally  by  the  pauper  and  his  two  partners ; 

but  the  one  acre  piece  was  cultivated  and  cropped  with 

potatoes  by  and  at  the  sole  expence  o^  and  rent  for  the 

same  was  paid  by,  the  pauper  alone ;  thereby  making 

his  renting  in  the  parish  of  Kenardington  at  one  time 

10&  195.  2d.j  and  these  two  parcels  of  land  were  held 

together  by  the  pauper,  and  by  the  pauper  and  his 

partners  six  months.     The  pauper  at  no  time  resided 

on  any  part  of  the  land  taken  of  Joseph  Boon^  but  re* 

sided  in  the  small  house  of  his  master's,  on  his  master's 

&nn,  as  his  servant     At  the  end  of  the  three  years  he 

quitted  Siead^s  employment,  and  at  the  same  time  left 

bis  house. 

BoUand  and  Brodrick  in  support  of  the- order  of  ses- 
uons*    In  the  case  of  Bex  v.  Bardxoell  (a),  the  Courtf 

F  4  for 
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IS2&*  fer  ihe  first  time,  gave  an  opinion  that  a  settlement 
_^     '       f^uld  not  be  gained  by  renting  a  tenement,  unless  tbe 

against  pauper  resided  upon  some  part  of  it  Many  cases  are 
-mtrdeiifof  eited  in  a  note  to  that  decision,  by  which  it  appears 
^^^  that  the  Court  had,  until  that  time,  confined  themselves 
to  the  inquiry,  whether  the  pauper  resided  in  the  parish 
where  the  tenement  rented  was  situate.  In  Rex  ▼• 
Mimter  (a),  and  Bex  y.  All  SaintSj  Derby  {b\  the  pauper 
gained  a  settlement  by  renting  a  tenement  upon, which 
))e  did  not  reside,  and  in  Rex  v.  Benneworth  (c),  the 
Court  appear  to  have  reconsidered  their  judgment  in 
Rex  y.  Bardwettf  and  to  have  abandoned  the  opinion 
there  exj^ressed.  If  it  were  well  founded,  it  would  fol- 
low that  no  settlement  can  be  gained  by  renting  a  tene- 
went  unless  there  is  a  house  upon  it. 

Nolan  and  D.  Pollock  contra.  The  single  question  is, 
whether  a  person  hired  as  a  servant,  and  living  in  a 
parish  as  a  servant,  can  gain  a  settlement  there  by 
renting  a  tenement.  The  statutes  13  &  14-  Car.  2.  c.  12. 
•make  those  persons  alone  irremoveable  who  come  to 
settle  upon  a  tenement  of  the  annual  value  of  10/.  There 
is  great  reason  to  suppose  that  the  legislature  by  settle- 
ment Intended  residence  upon  a  tenement,  but,  at  all 
events,  to  be  within  the  exception  in  the  statute,  the  party 
must  come  to  reside  in  the  parish  as  a  tenant ,-  in  this 
case  he  came  to  reside  as  a  servant,  not  as  a  tenant,  and, 
tlierefore,  did  not  gain  a  settlement. 

Bayley  J.  I  am  of  opinion  that  the  order  of  sessions 
was  right,  a  settlement  having  been  gained  in  Kinard- 

{n)  Z  M.  i'  S.  276.  {by  SU.fS,  90.  (c)  2  ^.  ^  C  775. 

tngtvnm 
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i^fan.    The  argument  against  the  settlement  is,  that       1836. 
although  the  pauper  rented  a  tenemoit  of  more  than       — — — 

The  Kinm 

lOL  anknial  valuer  yel^  as  he  did  not  reside  upon  any  port  agaimt 
m  itf  but  with  a  master,  no  settlement  was  gamed.  In  wwdens  of 
Bar  ▼•  Bardwdl^  esqiressions  were  certainly  used  by 
Bed  J.  and  me,  giving  a  larger  meaning  to  the  words 
coming  to  settle^  in  the  13  &  14  Car.  2.  c.  12.,  than  we 
ought  to  have  done  ;  and  Bex  v.  Shipdem  (a)  was  decided 
dn  the  same  ground.  In  Bex  v.  Benneworth  the  Court 
took  time  to  consider  the  question,  because  they  were 
pressed  with  the  former  decisions,  and  reconsidered 
tban«  The  point  is  not  mentioned  in  the  judgment 
pronounced  in  Bex  v.  Benneworth^  but  that  judgment  • 
coold  not  have  been  given  if  the  Court  had  been  of 
opmion,  that  Bex  v.  Bardwell  and  Bex  v.  Shipdem  were 
well  decided.  In  Bex  v.  Sutton  Si.  Edmunds  (6),  it  ap- 
peared that  the  pauper  entered  into  a  service  where  he 
was  to  have  182.  a  year  wages  and  the  keep  of  two  cows. 
.  He  lived  in  a  cottage  on  his  master's  farm,  but  it  was 
found  that  the  occupation  of  the  cottage  was  incidental 
to  his  service.  The  Court^held,  that  he  did  not  gain  a 
setdement,  because  there  was  no  bargain  that  the  cows 
should  be  pasture  fed.  If  the  Court  had  then  thought 
residence  upon  the  tenement  necessary,  the  case  would 
not  have  admitted  of  an  argument,  and  the  other  point 
would  not  have  been  made  the  ground  of  the  decision. 
In  Bex  V.  All  Saints^  Derby ^  there  could  not  be  any 
residence  on  the  tenement,  and  yet  a  settlement  was 

(a)  This  case  came  on  for  argument  the  day  after  Hex  ▼•  BardwtU  had 
heen  decided;  and  inasmudi  as  it  appeared  that  the  pauper  had  not 
tesided  upon  any  part  of  the  tenement  which  he  rented,  but  lived  in  the 
house  of  a  person  to  whom  he  was  hired  as  a  serrant,  tlie  Court  held,  that 
no  settlement  had  been  gained. 

(h)  I  B.4:C.  536. 

gained. 
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1826;        gained.     In  "Bex  v.  Bmneuoorthy  also,  there  was  no  resi- 
'        dence  on  the  tenement,  and  the  renting  of  the  tenement 

The  KiKo  ^  ^  ^  , 

against        was  dufing  the  service.     It  can  make  no  difference. 

The  Church.         ,      ,  ,      ,  .     ^       i  •  j      •  i_ 

wardens  of  whether  the  bargam  for  the  tenement  is  connected  with 
the  contract  for  service,  or  whether,  as  in  this  case,  it  is 
a  separate  contract  made  with  a  third  person. 

LiTTLEDALE  J.  concurred. 

Order  of  sessions  confirmed,  (a) 

(a)  Holroyd  J.  was  in  the  Bail  Court. 


KKNAaDINO* 
TON 


^tdnetday,  Xhc  KiNG  OgatflSt  MUSSON. 

^ovimber  ISth.  ^t> 

The  justices  of  TNDICTMENT  against  the  defendant,  as  keeper  of 
ezcUisive  juris.  the  gaol  for  the  county  of  Leicester ^  for  a  misde- 
the^toough*''  meanor,  in  refusing  to  deliver  up  to  John  Brooks^  one 
d^lon**wi^-'  ^^  ^'*®  constables  of  the  borough  of  Leicestet^  and  the 
rent  with  that    liberties  thereof,  pursuant  to  an  order  of  the  court  of 

of  the  county  ^ 

justices  oTcr       quarter  sessions  of  the  said  borough  and  liberties  then 

certain  places        ^    ^  ° 

called  the  liber-  sitting,  one  Mary  Laoettj  then  in  the  defendant's  cus- 
borough:  Held,  tody  in  the  Said  gaol,  for  the  purpose  of  the  said  Mary 
fence  commit-  Lovett  being  Conveyed  by  the  said  John  Brooks  to  the 
liberOesOieT^'  ^^^^  court  of  quarter  Sessions  of  the  said  borough  and 
S^ew^iS*  liberties,  there  to  take  her  trial  upon  a  bill  of  indict- 
gaol,  and  cause  ment  for  felony  found  a^rainst  her.     Plea,  not  iniilty. 

the  prisoner  to  ^  ~o  ^  t>       j 

be  brought  be.   ^t   the   trial   before   Holroyd  J.  at  the   Leicestershire 

^fore  them  for  ^  ^ 

trial  at  the        Summer  assizes,  a  verdict  was  taken  for  the  crown, 

borough  ses- 

•ionsi  subject  to  the  opinion  of  this  Court,  upon  a  case  similar 

to  that  stated  in  Rex  v.  Amos  {Jb\  with  the  following  ex- 
jceptions.  In  the  present  case  it  appeared,  that  the 
borough  of  Leicester  now   extends  into   six   parishes, 

(6)   2B.^A.5Z3, 

St.  Martin^ s^ 


MUSSOK. 
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SH*  Martirfsj  Si.  Nichcias^   All  Saints,   St.  Margarets,        1826* 
Si.  Mart/s,  and  St.  Leonards.     Over  the  first   three, 

.  .     .  The  KiKO 

which  are  entirely  within  the  ancient  borough,  the  bo-  a^atmi 
rough  magistrates  have  exclusive  jurisdiction.  Parts  of 
the  latter  three  are  situate  within  the  liberties  of  the 
borough,  and  over  those  parts  the  borough  and  county 
magistrates  have  concurrent  jurisdiction.  Jurisdiction 
over  those  parts  was  given  to  the  borough  by  a  charter 
of  Queen  Elizabeth,  which  contained  a  saving  to  all 
persons  of  such  privileges,  pre-eminences,  and  juris- 
dictions, as  they  had  before  the  granting  of  that  charter. 
The  felony  for  which  Mary  Lovett  was  indicted,  was 
alleged  to  have  been  committed  in  that  part  of  the 
parish  of  St.  Margaret  which  is  subject  to  this  concur- 
rent jurisdiction.  There  is  a  rate  in  the  nature  of  a  county 
rate  for  those  parts  of  the  borough  where  the  borough 
justices  have  exclusive  jurisdiction.  The  inhabitants  of 
those  parts  do  not  contribute  to  the  general  county  rate, 
but  the  inhabitants  of  the  liberties  contribute  to  that 
rate,  and  not  to  the  borough  rate.  The  case  was  argued 
by  Gofulbwm  for  the  crown,  and  Reader  for  the  defend- 
ant, who  endeavoured  to  distinguish  this  from  Rex  v. 
Amos  {a)  on  two  grounds ;  first,  that  if  the  borough 
magistrates  could  at  their  sessions  try  ofiences  committed 
in  the  liberties,  and  for  which  the  party  accused  had 
been  sent  to  the  county  gaol,  the  county  justices  would 
be  ousted  of  their  jurisdiction^  for  that  they  could  not 
assist  at  the  borough  sessions  where  the  borough  ma*- 
gistrates  have  exclusive  jurisdiction.  That  before  the 
charter  of  Queen  Elizabeth,  the  county  magistrates  had 
the  exclusive  right  to  try  persons  accused  of  felonies 
committed  in  th^  county ;  and  that  their  pre-eminences 

(a)  2B.^A,  535. 

and 


MVMOtf. 
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1826.  and  privileges  were  expressly  reserved  by  the  charter. 
"■"■"  In  Bex  V.  Amozy  the  borough  magistrates  had  no  ex- 
«i>am«i  elusive  jurisdiction.  Secondly,  that  if  the  borough 
magistrates  could  try,  they  might  make  an  order  for 
payment  of  costs  out  of  the  county  rate  to  which  they 
did  not  contribute. 

The  Cowri  held,  that  those  circumstances  did  not 
make  any  substantial  difference  between  this  case  and 
iZor  V.  Amos. 

Judgment  for  the  crown. 


•JJ**»y'  Moore  against  Stock  well. 


November  I7th. 


WbcfB 


.  .^     ^y^7    HTHE  defendant  was  arrested  and  held  to  bail  oa  a 

held  to  bsil  ob-     X 

taiDs  time  to  latitat  returnable    on  '  Thursday  next   after  three 

put  in  bail  to 

the  action,  he     weeks  of  the  Holy  Trinity  (the  day  next  after  the  end  of 

cannot  after* 

waids  object  to    Trinity  term).     The  defendant,  after  the  return  day  of 
inegularity.       ^®  ^^^^  ^^^  ^^^  A  summons  for  time  to  put  in  special 

bail,  and  the  plaintifiP  thereupon  consented  to  allow  a 
week  for  that  purpose.  Special  bail  not  having  been 
put  in,  the  plaintiff  took  an  assignment  of  the  bail-bond, 
and  commenced  an  action  upon  it.  A  rule  had  been 
obtained  to  set  aside  the  latitat  for  irregularity,  to  stay 
the  proceedings  on  the  bail-bond,  and  to  have  that  in- 
strument  given  up  to  be  cancelled. 

FcUett  showed  cause,  and  contended,  that  the  de- 
fendant, by  obtaining  time  to  put  in  bail  to  the  action 
bad  waved  the  objection  to  the  writ. 

Platt^ 
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jnait,  CQUtxht  contended,  that  the  writ  being  retunio       1626. 
able  on  a  day  out  of  term  was  altogether  voidf  and  not 
a  mere  irregulairity ;  and  he  cited  the  case  oiKnmorthy    ^  ogotmr 
V.  Peppiat  {a\  where  it  was  held,  that  a  writ  returnable 
on  a  dies  noa  was  void,  and  could  not  be  amended  by 
the  Court 

Per  Curiam*  This  was  a  mere  irregularity,  and  was 
waved  by  the  d^endants  having  taken  out  a  summons 
to  put  in  and  justify  bail. 

Rule  discharged*  (6) 


(a)  4^.^^.888. 

[h)  In  an  action  on  a  biU  of  exchange  Uie  plaintiff  bad  filed  a  bill 
againit  the  defendant  as  an  attorney,  ivben  in  fact  he  was  not  an  at- 
torney. The  bill  was  filed  on  the  8tb  of  JpriL  1896,  and  the  defendant 
was  served  with  a  copy  on  the  same  day.  There  was  a  rule  to  plead  and 
a  demand  of  a  plea  on  the  18th,  and  judgment  for  vrant  of  a  plea  was 
signed  on  the  23d  of  Jipril,  and  a  copy  of  the  rule  to  compute  principal 
sad  interest  was  served  on  the  2Sd  of  April,  A  rule  having  been  ob* 
tsined  on  the  2d  of  May  for  setting  aside  the  proceeding^  on  the  ground 
that  they  were  absolutely  void,  and  not  merely  irregular  :  the  Court,  after 
bearing  PUUt  in  support  of  the  rule,  and  Comyn  control,  held  that  the 
praeeedings  vrene  not  void,  but  irregular,  and  that  the  defcndant  was  too 
Iste  to  take  adyantage  of  the  irregularity.  Pavl  v.  Gany^  Trinity  term, 
7G.4. 


The  King  agmist  The  Inhabitants  of        5^I!^!5^  isth. 

Warminster. 

TJ  PON  appeal    against   an    order    of  two  justices,  ^  ,^^k  fOT^ho 
whereby  W.  Mould  and  his  wife  and  children  were  ^^J^tV^^di'* 
removed  from  the  parish  of  Hetftedmrj/^  in  the  county  of  ■ummer,  no- 
Wilts^  to  the  parish  of  WarvitnsUr^  in  the  same  countyi  said  as  to  the 

duration  of  the 
the  service,  is  not 
a^  yearly  biriofi 
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1826.        the  sessions  confirmed  the  order,  subject  to  the  opinion 
^    ,^  of  this  Court  on  the  fbliowinir  case : 

The  KiKo  ° 

against  The  pauDer  was  born  a  bastard  in  the  parish  of  JPon^ 

Th*  Inhabit-  . 

•ntoof  hill  Giffbrd^  in  the  county  of  Wilts.  When  about 
twenfy-five  years  of  age  he  hired  hihiself  to  Mr.  J.  Thringf 
a  solicitor,  of  fVarminster,  as  gardener.  At  the  time  of 
the  hiring  Mr.  Thring  asked  the  pauper  what  he  should 
give  him  a  week ;  the  pauper  asked  20/.  a  year  wages, 
which  Mr.  Thring  refused  to  give,  but  said  he  would 
give  65.  a  week  for  the  winter,  and  9^.  a  week  for  the 
summer,  which  the  pauper  agreed  to  take.  He  was  to 
be  in  Mr.  Thrin^s  house.  Under  this  hiring  the  pauper 
served  more  than  a  year,  living  in  the  house.  He  and 
his  master  then  came  to  a  fresh  agreement  for  weekly 
wages  without  board;  and  about  a  week  afterwards, 
Mr.  Thringf  upon  detecting  some  irregularities  among 
his  servants,  discharged  the  pauper  without  notice. 
Mr.  Thring  made  at  the  time,  in  a  book  kept  for  that 
purpose,  entries  of  the  several  facts  as  they  occurred, 
which  were  as  follow ;  ^\WiUiam  Mould  agreed  with  him 
as  a  gardener,  into  house,  at  6s.  a  week  in  the  winter, 
and  9s.  a  week  in  the  summer.  Came  Mondayj  2d  No^ 
veiiiber  1818.  Agreed  with  him  6th  November  1819 
(which  was  a  Saturday)  to  give  him  8s.  a  week  winter, 
and  9s.  in  the  summer.  4th  o{  Jtdy  1820,  went  out  of 
house  as  labourer  at  18s.  per  week,  and  left  my  service 
shortly  after."  During  the  service  under  the  first  hiring, 
the  pauper  on  one  occasion  gave  his  master  a  month's 
notice  of  his  intention  to  quit,  but  the  notice  was  not 
acted  upon.  The  wages  were  accounted  for  weekly,  but 
paid  occasionally  as  they  were  wanted  and  applied^for 
by  the  pauper.  The  question  was,  whether  there  was  a 
biiing  for  a  year  in  Warminster  or  not. 

Bingham 
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Bingham  in  support  of  the  order  of  sessions.     The       1826. 
hiring  in  this  case  was  general,  and  not  for  any  definite 
period;  it  was,  therefore,  in  contemplation  of  law,  a        againu 

_,..__  ,  .        n  .  .         .  The  Inhabit- 

yearly  buing.  The  provision  for  certain  wages  in  winter  ants  of 
and  a  larger  sum  in  summer,  shows  that  the  parties  in- 
tended that  the  service  should  continue  throughout  the 
year.  The  stipulation  for  weekly  wages  is  not  sufficient 
to  i^ut  this ;  and  the  fact  of  the  servant's  being  ad- 
mitted to  live  in  the  house  of  the  master  is  a  circum- 
stance to  explain  the  nature  of  the  contract;  for  it 
cannot  be  presumed  that  a  person  in  the  master's  station 
/would  allow  a  weekly  servant  to  live  in  the  house. 

Merewether^  contra,  cited  Rex  v.  DedAdm  {a\  Rex  v. 
PuckUchurch  (6),  and  Rex  v.  DodderhiU.  {c) 

.  Abbott  C.  J.  Those  cases  are  directly  in  point ;  but 
widxKit  th^n  there  is  sufficient  in  this  case  to  show, 
that  the  master  never  intended  to  hire  the  pauper  for  a 
year.  To  a  question  asked  by  him,  as  to  the  wages 
which  the  pauper  expected  per  week,  the  latter  replied, 
2(tf. .  a  year.  The  master  refused  to  give  that,  but 
offered  a  certain  weekly  sum,  which  the  pauper  ac- 
cepted. That  clearly  negatives  the  supposition  that  a 
yearly  hiring  was  intended. 

Order  of  sessions  quashed. 

(a)  Burr.  S.  C  653.  (b)  5  East,  382.  (c)  3M.4^S.  243. 
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Where  a  tingle 
woman,  haTing 
been  delivered 
of  a  bastard 
child,  was  oom* 
mitted  by  one 
justice  of  the 
peace  for  refbs- 
ing  to  answer 
inquiries  as  to 
who  was  the 
fiither  of  the 
child:  Held, 
that  the  com- 
mitment was 
bML 


Ex  parte  Martin. 

• 

A  WRIT  of  habeas  corpus  bad  been  granted  tf 
bring  up  the  body  of  Mary  Ann  Martin^  who  was 
confined  in  the  house  of  correction  at  Petworth^  in. the 
county  of  Sussex.  By  the  return,  it  appeared  that  sh^ 
was  so  confined  pursuant  to  the  following  warranty 
signed  by  one  justice  of  the  peace.  ^*  Whereas  informr 
ation  and  complaint  have  been  made  unto  me^  one  of 
his  majesty's  justices,  &c^  by  E.  G.,  clerk  to  the  guar- 
dians of  the  poor  of  the  city  of  Chichesier^  that  M.  A. 
Martirif  of  the  parish  ofPancrass,  in  the  county  afore^ 
said,  single  woman,  hath  lately  been  delivered  of  a  bas- 
tard child  in  the  said  parish,  which  said  child  was  likely 
to  become  chargeable  to  the  said  parish,  and  that  she 
the  said  M.  A.  M,  had  refused,  and  did  refuse  to  appear 
before  one  of  his  majesty's  justices  of  the  peace  for  the 
said  county,  to  be  examined  touching  the  father  of  the 
said  child.  And  whereas  the  said  M,  A.  ilf.,  having  apr 
peared  before  me  pursuant  to  my  summons,  hath  shown 
no  cause  why  she  should  not  be  examined  touching  the 
father  of  the  said  bastard  child,  but  hatli  refused  and 
doth  refuse  to  be  so  examined,"  &c.  The  warrant  then 
required  the  keeper  of  the  house  of  correction  to  receive 
M.  A.  M.  into  his  custody,  and  her  safely  keep,  until 
she  should  submit  to  be  examined  touching  the  father 
of  the  said  child.     The  warrant  having  been  read. 


Campbell  moved,   that  M,  A.  Martin  might  be  dis- 
charged out  of  custody. 

OldnaU 
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Oldnall  Bussell  showed  cause.     Several  objections  to        1826. 
this  oommitment  were  stated  when  the  writ  of  habeas        — — 

£x  parte 

corpus  was  obtained.     First,  that  one  justice  alone  had      Martiv. 
no  jurisdiction ;  secondly,  that  the  woman  could  not  be 
compelled  to  answer  enquiries  respecting  the  father  of 
the  child ;  and,  thirdly,  that  the  clerk  to  the  guardians 
of  the  poor  was  not  the  proper  person  to  make  the 
complaint.     First,  as  to  the  jurisdiction.     It  must  be 
lemembered  th&t  there  are  three  steps  to  be  taken  in 
.making    provision  for    the  maintenance  of  bastards, 
securing  ihe  reputed  father,  making  an  order  upon  him, 
sad  enforcing  that  order.     The  proceeding   now   in 
question  was  with  a  view  to  the  first  of  those  steps,  viz. 
secmring  the  reputed  father.     The  49  G.  S.  c.  68.  does 
not  apply  to  cases  where  the  woman  has  been  delivered 
before  examination,  but  under  the  6  G.  2.  c.  SI.  one 
magistrate  has  power  to  take  an  examination,  for  by  the 
fiist  section  it  is  enacted,  ^^  that  if  any  single  woman 
ifaall   be  delivered  of  a  bastai^  child  chargeable,  or 
likely  to  become  chargeable  to  any  parish,  and  shall  in 
an  examination  to  be  taken  in  writing  upon  oath  before 
asy  one  or  more  justice  or  justices  of  the  peace,  charge 
any  person  with  having  gotten  her  with  child,  such  justice 
or  justices  may  issue  a  warrant  to  apprehend  the  party 
charged,"  &c.   This  enactment,  giving  to  one  justice  the 
power  to  take  an  examination,  also  gives  by  implication 
authori^  to  send  for  the  woman  and  to  compel  her  to  be 
examined.     The  fourth  section  shows  that  the  legis- 
lature considered  that*  such  a  power  was  given,  for  by 
that  section  it  is  enacted,,  ^^  that  it  shall  not  be  lawful 
&r  any  justice  or  justices  of  the  peace  to  send  for  any 
woman  whatsoevier  before  she  shall  be  delivered,  and 
one  month  after,  in  order  to  be  examined  concerning 
Vol.  VI.  G  her 


88  CASES  IN  MICHAELMAS  TERM 

1826.       her  pregnancy,  or  to  compel  any  woman,  before  she  shdl 
"— *"       be  delivered,   to  answer  any  questions  relating  to  her 

£x  parte 

Martin  pregnancy."  In  Rex  v.  Ravenstone  (a),  an  examination 
taken  by  one  justice  under  the  6  G.  2.  c.  31.  was  con- 
sidered sufficient,  and  admitted  in  evidence  upon  a 
question  of  settlement,  the  modier  of  the  bastard  being 
dead.  Where  the  examination  is  made  the  foundation 
of  an  order,  the  case  is  very  different,  and  then  it  must 
be  taken  before  two  justices,  as  was  held  in  Rex  v. 
Beard  {b\  and  Reg.  v.  West,  {c)  In  Billings  v.  Prinn  (d), 
it  was  held  that  the  commitment  of  the  woman  must  be 

0 

by  two  justices,  but  that  was  a  proceeding  under  the 
7  Joe.  1.  c.  4.  s.  7.  by  which  power  to  commit  is  given  to 
jttstices  of  the  peace.  If  the  statute  gave  to  the  justice  a 
power  to  examine,  he  had  incidentally  power  to  compel 
the  woman  to  answer,  Rex  v.  Jackson,  (e)  That  case 
also  shows  that  the  commitment  of  the  woman  until  she 
should  answer  was  correct.  Lastly,  the  clerk  to  the 
guardians  of  the  poor  was  the  proper  person  to  make 
,    the  complaint.  Rex  v.  Martyr  and  Fulham.  {/) 

Campbell  contra.  The  case  of  Billings  v.  Prinn  is 
directly  in  point.  That  was  a  commitment  for  refusing 
to  filiate  a  child.  It  was  taken  for  granted  that  the 
order  of  commitment  was  made  under  the  18  Eliz.  or 
7  Jac.  1.,  it  was  never  contended  that  such  an  order  could 
be  made  under  the  6  G.  2.  c.  31.,  and  the  commitment 
being  signed  by  one  justice  only  was  held  bad.  The 
letter  statute  only  gives  the  magistrate  jurisdiction  in 
the  case  of  a  woman  coming  and  charging  some  person 

(o)  5  T.  R.  373.  (b)  2  Salk.  478. 

(c)  6  Mod.  180.  (rf)  2  fT.  BL  1017. 

(e)  1  T.  B.  ess.  {/)  13  EaU,  55. 

as 
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as  the  fether  of  her  child;  he  has  no  power  to  compel  her        1826. 
to  come.  Again,  it  is  clear  that  complaint  must  be  made       "~"^ 

Ex  parte 

by  the  guardians  of  the  poor,  and  not  by  their  clerk.      Mahtui. 
There  is  another  objection  to  this  order ;  it  does  not 
state  that  the  child  was  alive  or  chargeable,  or  likely 
to  become  chargeable,  to  the  parish,  at  the  time  when 
the  complaint  was  made. 

Abbott  C.  J.  I  am  of  opinion  that  one  justice  had  not 
power  to  compel  this  woman  to  be  examined.    A  power' 
to  that  effect  is  virtually  given  to  two  or  more  justices 
by  the  18  Eliz.  c.  3.;  but  the  question  is,  whether  it  be 
incidentally  given  to  one  by  the  6G.  2.  c.SJ.     It  was 
thereby  enacted,  ^^  that  if  any  single  woman  shall  be  de- 
livered of  a  bastard  child  which  shall  be  chargeable,  or 
likely  to  become  chargeable  to  any  parish ;  and  shall  in 
an  examination  to  be  taken  in  writing  upon  oath  before 
any  one  or  more  justice  or  justices  of  the  peace  of  any 
county,  &C.  charge  (i.  e.  if  the  woman  shall  charge)  any 
person  with  having  gotten  her  with  child,  the  justice  or 
justices  may  cause  him  to  be  apprehended."     It  is  not 
necessary  to  infer  from  that  enactment,  that  one  justice 
has  power  to  compel  the  woman  to  be  examuied,  for 
that  power  was  already  given  to  two  justices ;  and  al- 
though one  justice  may  act  if  the  woman  comes  before 
lum  and  charges  any  person  with  being  the  father  of 
her  child,  that  is  very  different  from  compelling  her  to 
answer  interrogatories,  and  so  to  make  such  a  charge. 
Nor  does  the  proviso  in  the  fourth  section  remove  the 
difficulty.     That  is  a  negative ;  and  if  an  affirmative  was 
intended  to  be  implied,  then,  at  all  events,  the  justice 
should  have  stated,  on  the  face  of  the  warrant,  that  a 
month  had  elapsed  from  the  delivery  of  the  woman, 

G  2  before 
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1826.  before  she  was  sent  for  in  order  to  be  examined^     SI|e 

"""""  must)  therefore,  be  discharged. 

Maktik.  Mary  Ann  Martin  discharged* 


Monday^  BiDGOOD  agatTist  Davies  and  Apother. 

NwemberTOiik. 

One  of  the        T^HE  defendant  Z)awV5  was,  on  the  5th  of  February 

wardens  of  the     •■-,^,^  -.j  ri.-  •*•> 

Tofierwasar-  181^9  appointed  o|ie  of  his  majesty  s  yeomen  or 

formed^  the"  wardens  of  the  Tower  of  London.     He  had  a  salary  of 

Siin^^iwttld  ?^^*  V^^  annum,  which  he  had  regularly  received  since 

beiatisfiedif  jjjg  appointment.     The  duties   of  the  office  required 

«i  appearance,  frequent  attendance  at  the  Toix^er  of  London,  and  par- 

Iiey  however, 

claimed  his  pri.  ticularly  upon  half-yearly  musters  of  the  yeoinen.     He 

vilege,  but 

afterwards  ex-  was  obliged  also  to  be  in  daily  and  hourly  readiness  to 
bond.  The  attend  on  His  Maiesty's  person  to  the  House  of  Lords, 
to  order  the  at  the  Royal  Castle  and  Palace  of  Windsor,  at  Carlton 
ddivCTed  1^  to  P^^^^i  ^"^  wheresoever  His  Majesty  might  please  to 
be  cancelled,      command   his  presence.     He  was  subject  to  military 

discipline,  and  liable  to  penalties  in  case  of  non- 
attendance  or  neglect  of  his  duties.  Part  of  his  duty 
was  to  keep  in  custody  state  prisoners,  and  in  rotation 
with  the  other  wardens,  to  keep  nightly  watch  at  the 
Tomer.  A  writ  having  issued  against  him,  he  in- 
formed the  sherifTs  officer  who  arrested  him,  that  he 
was  a  yeoman  of  the  guard ;  showed  him  his  appoint- 
ment, and  said  that  he  could  not  be  arrested;  he 
was  then  told  that  the  plaintiff  did  not  wish  to  have 
him  taken  into  custody,  but  would  be  satisfied  if  he 
would  enter  an  appearance;  this,  however,  he  re- 
fused to  do,  and  he  was  accordingly  arrested.  An 
application  was  made  to  the  Lord  Chief  Justice,   on 

the 


Davus. 
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the  26tk  tf  October  1826,  for  an  order  to  discharge  him  1846. 
out  of  cu^todj.  The  Lord  Chief  Jastice  expressed 
sotise  doimts  as  to  the  propriety  of  granting  such  an  itgahui 
ordeti  and  left  the  defendant  to  apply  to  the  Court,  and 
he  thereupon  put  in  bail.  A  rule  nisi  having  been  ob- 
tained for  delivering  up  the  bail  bond  to  be  cancelled 
Qpott  hrs  filing  ebmmoti  bail,. 

The  Solidtct'General  now  showed  caiise.  This  is  an 
application  to  the  discretion  of  the  Court.  As  it  ap- 
pears that  the  defendant  is  hot  in  custody,  and  he  was 
bformed  at  the  time  of  the  arrest,  that  the  plaintiff  re- 
quired him  only  to  enter  an  appearance,  the  Court  will 
best  exercise  that  discretion  by  leaving  him  to  sue  out 
his  writ  of  privilege. 

Denying  and  Chitty  contra.  This  case  is  distin- 
guishable from  that  of  Luntley  v.  Battine.  {a)  There 
the  defendant  liad  no  salary,  but  in  this  case  the  de- 
fendant is  a  servant  in  ordinary  with  fee,  and  that  being 
so,  it  is  quite  clear  that  he  cannot  be  arrested.  He  is 
therefore  entitled  to  his  privilege  as  a  matter  of  tight, 
and  to  have  the  bail  bond  delivered  up  on  filing  com- 
mon bail. 

Abbott  C.  J.  If  the  defendant  Davies  in  this  ciise 
were  in  actual  custody,  so  that  His  Majesty  might  be 
fikely  to  lose  the  benefit  of  bis  services  if  they  were  re- 
quired ;  or  if  the  defendant  was  likely  to  incur  the  for- 
feiture of  his  ofiice  by  reason  of  his  being  prevented  firom 
discharging  the  duties  of  that  office,  there  might  be 


(a)  2S.iJ.^4. 

G  S  ifood 
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.1826. 

BlCOOOD 

agaifui 
Daviks. 


good  ground  for  contending  that  this  Court  ought  to 
decide  the  question  of  privilege  on  motion ;  but  it  ap- 
pears that  the  defendant  is  not  in  custody.  He  was 
informed  at  the  time  when  the  writ  was  executed,  that 
he  would  not  be  arrest^  if  he  would  put  in  common 
bail.  That  being  so,  he  is  entitled  only  to  his  strict 
right,  which  is  to  enforce  his  privilege  in  the  specific 
mode  pointed  out  by  law,  viz.  by  a  writ  of  supersedeas. 
Assuming,  therefore,  that  he  has  the  privilege  for  which 
he  contends,  we  think  that  we  shall  best  exercise  our 
discretion  by  leaving  him  to  enforce  it  by  a  writ  of 
supersedeas. 

Rule  refused. 


Monday, 


Fearne  against  Wilson. 


A  charge  in  an 
attorney's  bill 
for  attending  at 
a  lock-up-house 
and  obtaining 
defendant's  re- 
lease, and  fill- 
ing up  the  bail 
bond,  is  a 
charge  at  law 
within  the  sta- 
tute 2  G.  2, 
c»  23,  s.  23,, 
and  renders  the 
bill  subject  to 
taiation. 


7^    LAfVES  had  obtained  a  rule  for  referring  to  the 
•    Master,  for  taxation,  the  bill  of  costs  of  the  de- 
fendant's attorney  in  this  cau^e.     All  the  items  of  the 
bill  except  one  were  agreed  to  be  out  of  the  statute 
2  G.  2.  c.  23.     That  one  was  as  follows  : 

Yourself  ats.  Fearne,  Same  ats.  Burwash,  13th  Z)e- 
cember  1825.  Attending  you  and  your  bail  at  RadfortTs 
Lock-up-house  in  Carey  Street^  and  obtaining  your  re- 
lease, on  guaranteeing  the  responsibility  of  your  bail 
and  filling  up  the  bonds.  Engaged  one  hour  and  a 
half,  1/.  1^. 


22.  Bayly  now  showed  cause.     The  item  in  question 
is  not  a  charge  for  any  thing  done  at  law  or  in  equity 
within  the  meaning  of  the  statute.    In  Burton  v.  Chatter- 
ton 


WlLSOK. 
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ton  (a)  a  charge  for  preparing  an  affidavit  of  a  petition-        1826* 
ipg  creditor's  debt,  and  bond  to  the  Chancellor,  in  order       ""^" 
to  obtain  a  commission  of  bankruptcy,  was  held  not        agaUut 
to  be  a  taxable  item  in  an  attorney's  bill  within  the 
3  G.  2.  c,  23.  s.  23,,  as  a  charge  at  law  or  in  equity, 
the  affidavit  not  having  been  sworn  nor  a  commission 
issued.     It  is  true  that  in  Sandom  v.  Bourn  (fi)  it  was 
held  at  Nisi  Prius  that  a  bill  was  taxable  which  con- 
tained a  charge  for  preparing  a  warrant  of  attorney 
with  a   view  to   business   to   be  done   in   court,   but 
Bayley  and  Best  Js.,  in  Burton  v.  Chatterton,  expressed 
doubts  as  to  the  propriety  of  that  decision.     Besides, 
here  it  was  no  part  of  the  duty  of  the  attorney  to  fill  up 
the  bail  bond,  and  consequently  the  charge  made  for  so 
doing  is  not  for  any  thing  done  in  the  course  of  his  busi- 
ness as  an  attorney. 

E.  Lawes  contra.  The  statute  2  G.  2.  c.  23.  s.  23. 
being  beneficial  to  the  subject,  ought  to  be  construed . 
liberally.  In  Winter  v.  Payne  {c)  drying  and  engross- 
ing an  affidavit  of  debt,  in  order  to  hold  a  party  to  bail, 
and  attending  to  get  the  deponent  sworn  thereto,  were 
held  to  make  a  bill  subject  to  t^ation.  So  a  dedimus 
potestatem  charged  in  an  attorney's  bill  was  held  to  be 
a  sufficient  item  to  enable  the  Court  to  refer  a  bill  for 
taxation,  though  with  this  exception  it  consisted  entirely 
of  charges  for  conveyancing.  Ex  parte  Prickett.  (d)  So 
where  a  bill  consisted  merely  of  a  charge  for  drawing  a 
warrant  of  attorney,  and  attending  a  defendant  respect- 
ing it,  the  Court  referred  it  to  taxation,  and  said  that 

(a)  ZB.^A.  486.  (6)  4  Camp.  68. 

(c)  6  T.  R.  645.  {d)   1  Neiv  Jiep,  266, 

G  4  thev 
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thej  had  a  paramount  jurisdiction,  independently  of  the 
statute,  to  refer  an  attorney's  bill  for  taxation,  Wilson  v. 
Guiteridge.  {a) 


Abbott  C.  J«  The  question  is,  whether  the  item  in 
this  bill  be  a  charge  at  law  or  in  equity  within  the 
meaning  of  the  statute  2  6. 2.  c.  23.  s.  23*  It  is*certainly 
a  charge  for  something  done  by  the  attorney  in  the 
progress  of  a  suit,  for  he  fills  up  the  bail  bond  ia 
the  progress  of  the  suit.  It  is  said  that  filling  up  a 
bail-bond  is  no  part  of  an  attorney's  duty ;  but  if  axh 
attorney  choose  to  fill  it  up»  and  make  a  charge  for 
90  doing,  that  must  be  considered  as  a  charge  made 
by  him  for  something  done  by  him  as  an  attorney.  I 
am  of  opinion  that  this  is  a  charge  at  law  within  the 
meaning  of  the  statute,  and  consequendy  this  bill  is 
subject  to  taxation.  The  rule  must  therefore  be  made 
absolute* 

Rule  absolute. 

(a)  3  P.  4- C.  157. 


Wednesdayf 
November  22d^ 


The  King  against  The  Inhabitants  of 

TONBRIDGE. 


A  pauper  bdd  TJPON  an  appeal  against  an  order  of  two  justices, 
annual  rent  of  whereby  John  HazeU  and  Mary  his  wife  were  re- 

dtigf  to  Michael'  moved  from  the  parish  of  Tonbridge^  in  the  county  of 

ftuut  1821y  and 

a  different  house  ftam.  Michaelmas  1821  to  Lady-day  1822,  at  the  annual  rent  of  9/..  and- 
during  the  whole  of  that  period  he  was  the  tenant  of  a  garden  at  an  annual  rent  of  two 
guineas ;  but  be  had  agreed  with  another  person  that  they  should  share  the  etpence  and  the 
profits  arising  from  the  cultivation  of  the  garden,  and  that  person  paid  him  half  of  the  rent, 
but  he  paid  the  whole  to  the  landlord:  it  was  held  that  he  did  not  gain  a  settlement,  because 
Jtie  did  not  during  the  whole  year,  as  required  by  the  59  G.  3.  r.  50.,  hold  a  house  and 
occupy  iand  which  together  were  of  the  annual  value  of  10^ 

Kentj 


ToNBBUMnk 
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KerUf  to  the  parbh  of  Lamberhurstj  in  the  same  county,        1826. 
the  sessions  quashed  the  order,  subject  to  the  opinion  of       — ^— 

r^  t       n  •  The  KlWO 

this  Court  upon  the  following  case :  agamu 

*Upon  the  hearing  of  the  appeal,  it  was  proved,  on  mii  of 
the  part  of  the  parbh  of  Tonbridge,  that  the  pauper, 
Jbkn  Hazellf  and  Maty  his  wife,  had  been  removed  in 
1812  from  the  parish  of  Frant  to  the  parish  of  Laniber-' 
hyrst^  under  an  order  of  removal,  against  which  no 
ippeal  bad  been  prosecuted.  On  the  part  of  the  ap- 
pellant parish  it  was  proved,  that  the  pauper,  J,  Hazelly 
9boQi  Michaelmas  1816,  took  a  cottage,  situate  in  the 
parish  of  Tonbridgef  of  one  Douche  for  a  year,  at  th^ 
yearly  rent  and  of  the  value  of  8/.  IO5. ;  at  Michaels 
ma5  181?  he  made  a  fresh  agreement  for  the  cottage 
for  one  year,  at  the  annual  rent  of  8/.,  and  continued  to 
bold  and  occupy  it  from  that  time  until  Michaelmas 
1821,  paying  a  rent  of  8/.  per  annum  only  for  it  from 
Michaelmas  1817;  at  Lady^day  1821  he  took  a^arden^ 
also  situate  in  the  parish  of  Tonbridge  for  a  year,  at  the 
jearly  rent  and  of  the  value  of  2L  2s. ;  he  agreed  with 
one  William  Maynardj  that  they  should  share  the  ex- 
pense and  the  profits  arising  from  the  cultivation  of 
the  garden.  Maynard  paid  to  Hazell  half  of  the 
rent,  but  the  latter  paid  the  whole  rent  to  the  land- 
lord, who  was  not  (to  the  knowledge,  of  Hazell)  aware 
of  the  partnership ;  the  garden  was  thus  occupied  for 
a  year,  until  Lady-day  1822,  and  the  rent  paid  for  the 
whole  year.  At  Michaelmas  1 821,  Hazell  having  quitted 
DoucV^  house,  took  a  house  situate  in  the  parish  of 
TonbridgCf  of  one  Laurence^  for  a  year,  at  the  yearly 
rent  of  9/.,  and  he  occupied  it  from  that  time,  until 
his  removal  in  1825,  and  paid  the  rent  for  it  during  the 

whole 
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1826.  whole  time.     The  case  was  argued  at  the  sittings  after 

"~~  Trinity  term  by 

The  KiMa  *^                ^ 
agaitiM 
Thelnlubit. 

ante  of  BoUand  and  Z).  Pollock  in   support  of  the  order  of 


TOMBtI|K«. 


sessions.  Rex  v.  North  Collingham  (a)  is  an  authority 
to  show  that  different  holdings  will  confer  a  settlement, 
under  the  statute  59  G.  3.  c»  50.,  provided  the  holdings 
be  at  the  same  time.  In  that  case  there  was  an  under- 
letting as  well  as  in  the  present  case. .  Here  the  pauper 
was  the  tenant  of  the  whole  garden  ;  he  therefore  rented 
a.  tenement  consisting  of  a  house  or  building,  and  of 
land,  of  the  annual  value  of  10/.  2s,  from  Lady-^y  1821 
to  Michaelmas  1821,  and  of  the  annual  value  of  11/.  2s. 
from  Michaelmas  1821  to  Lady-day  1822. 

Marsham  conti*a.  In  order  to  gain  a  setdement  by 
the  renting  of  a  tenement  the  statute  59  G.  S.  c.  50. 
requires  that  the  tenement  shall  consist  of  a  house  or 
building  held  for  a  year,  or  of  land  occupied  for  a  year, 
or  of  both ;  but  if  it  consist  of  both,  the  house  must 
then  be  held  for  a  year,  and  the  land  must  be  occupied 
for  a  year.  Now  during  the  year,  when  the  land  was 
occupied,  the  tenant  did  not  hold  any  one  house.  That 
distinguishes  this  case  from  Rex  v.  Noi-th  Collingham^ 
for  there  the  tenant  held  one  house  for  the  year,  and 
occupied  the  garden  during  the  same  period.  Besides, 
if  the  tenement  in  respect  of  which  the  settlement  is 
claimed  consist  of  a  house  and^and,  it  is  necessary  that 
the  house  held  and  the  land  occupied  for  a  year  should 
be  together  of  the  annual  value  of  10/.  Now,  from 
Lady^day  to  Michaelmas  1821,  the  pauper  held  a  house 

(a)    \  B.SfC.  57B, 

of 
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of  the  annual  value  of  8/.,  and  during  the  same  period  1826* 
he  occupied  a  moiety  only  of  the  garden,  which  was  of  — — 
the  annual  value  of  12.  Is.  only,  the  other  moiety  beinir       agnnH 

The  Inhabit- 

occupied  and  paid  for  by  Maynard.     During  that  time    _  ants  of 
the  annual  value  of  the  tenement  was  not  10/*,  but  9/.  2s. 
only,  and,  consequently,  no  settlement  was  gained. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  given  by 
Baylst  J.  This  was  a  settlement  question  between 
the  parishes  of  Tonbridge  and  Lamberhurst^  depending 
on  the  59  G.  S.  c.  50*  The  facts  were  these :  the  pauper 
was  removed  to  Lamberhurst  in  1812,  and  there  was  no 
appeal.  In  1816  he  took  a  cottage  *in  Tonbridge^  at 
SL  lOs.  per  annum,  but  in  181?  the  rent  was  reduced 
to  SL  .  He  continued  in  that  cottage  till  Michael' 
mas  1821.  At  Lady-day  preceding  (in  1821)  he  took  a 
garden  at  22.  25.  a  year ;  but  he  agreed  with  one  May^ 
fuardj  that  the  expence  and  profits  should  be  shared  be- 
tween them.  The  garden  was  occupied  a  year,  and  the 
rent  paid.  At  Michaelmas  1821,  when  he  quitted  the 
house  of  8/.  a  year,  he  entered  upon  another  at  the 
yearly  rent  of  9/.,  which  he  occupied  till  1825.  So 
that  from  Lady-day  1821  to  the  Mic/iaelmas  following  he 
had  the  garden  and  the  8/.  house,  and  from  Michaelmas 

1821  to  Lady-day  1822,  he  had  the  garden  and  the  9/. 
house;  and  it  is  only  from  Lady-day  1821  to  Lady-day 

1822  that  there  is  any  pretence  for  saying  he  had  10/. 
a  year.  By  59  G.  3.  c.  50.  (which  operated  from  2d  of 
July  18 1 9)  no  settlement  shall  be  gained  by  dwelling  forty 
days  in  any  tenement  rented,  unless  such  tenement  con<- 
^t  of  a  house  or  building  in  the  parish  or  township, 
being  a  separate  and  distinct  dwelling-house  or  build- 
ing 
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1826.        ing,  or  of  land  there,  or  of  both  bona  fide  hired  at  10/. 
""""^^       a  year  for  a  ^bole  tear,  nor  unless  such  house  or  builct^ 

The  Kind  -^  ^ 

agmna       ing  shall  be  held,  and  the  land  occupied,  and  the  rent  for 

The  Inhd>it> 

ants  of  the  same  actually  paid,  for  one  whole  year  at  the  leasts 
by  the  person  hiring  the  same.  One  of  the  requi- 
sites, therefore,  in  case  of  land  under  that  statute,  was, 
that  it  shall  be  occupied  by  the  person  hiring  it  for 
one  whole  year  at  the  least.  A  distinction  is  made 
in  that  sttitute  between  houses  and  buildings  on  the 
one  hand,  and  land  on  the  other;  and  though  this 
distinction  is  removed  by  the  6  G.  4.,  as  to  settle- 
ments subsequent  to  the  pei^iod  from  which  that  sta- 
tute operates,  it  must  still  be  attended  to  in  cases  of 
previous  settlements.  By  the  59  G.  3.  c.  50.  it  was  re^ 
quired,  in  case  of  a  house  or  building,  that  it  should 
be  held  for  a  year  by  the  person  hiring  them ;  in  the 
case  of  land,  that  he  should  occupy.  In  houses  and 
buildings,  therefore,  so  as  the  tenure  subsisted,  it  was 
in  this  respect,  before  the  statute  of  6  G.  4.  c.  57., 
sufficient,  so  that  underletting  a  part  of  a  house  or  build** 
ing  would  not  have  prevented  a  settlement,  and  that 
point  was  accordingly  so  decided  in  Rex  v.  Nortk  Colling^ 
ham  (a),  which  was  cited  in  the  argument.  But  in  the 
case  of  lands  the  person  hiring  was  to  occupy  for  the  year. 
Did  the  pauper  then  occupy  the  garden  for  the  whole 
year  ?  It  is  stated  in  the  case,  that  though  the  pauper 
took  the  garden,  it  was  agreed  between  him  and  Maj/" 
nardy  that  they  should  share  the  expence  and  profit 
It  is  also  stated,  that  Maynard  paid  the  pauper  half  the 
rent,  and  that  the  garden  was  thus  occupied.  It  is  not 
in  terms  stated  that  there  was  a  joint  occupation,  but  as 

(w)  1  5.  ^  C  578. 

Maynard 
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Maynard  was  entitled  to  participate  in  the  occupatipni 
we  think  it  must  be  taken  that  he  did,  and  if  so,  the 
pauper  cannot  be  considered  as  occupying  more  than  a 
moieQr  of  the  garden.  Unless  the  garden  was  separately 
pocupied  by  the  pauper  the  whole  year,  no  settlement 
was  obtained.  We  are,  therefore,  of  opinion,  that 
there  was  no  settlement  in  Tonbridge^  that  the  setde* 
ment  in  Lamberhurst  remained ;  and  that  the  order  of 
sessions,  which  quashed  the  removal  to  iMmbethurst^ 
on  the  ground  of  a  settlement  in  Tonbridge,  cannot 
be  supported. 

Order  of  sessions  quashed. 


1826. 

The  Kino 

againsi 

Thelnh^bil* 

«otf  of 

ToKJUUDfltf 


The  King  against  The  Inhabitants  of 

Carshalton. 


Jfednetday, 
November  2iid. 


T  T  PON  an  appeal  against  an  order  of  two  justices.  The  sutute 

whereby    Charlotte    LoTig^    widow,    and   her   two  maka  the  pay. 
childreo,  were  removed  from  tlie  parish  of  Carshalton^  ^01  by  the  pw- 
b  the  county  of  Surrey^  to  the  parish  of  Wandsworth^  J^nementV 
in  the  same  county,  the  sessions  quashed  the  order,  ^^nt^SI^ 
subject  to  the  opinion  of  this  Court  on  the  foUowini;  g»in»ngo^« 

"*  '^  *^  tettlement  by 

case :  reason  of  dn-eU- 

ing  Uierein  for 

T.  Longy  the  husband  of  the  pauper,  who  was  pre-  fony  days. 

The  statute 

viously  settled  by  apprenticeship  in  the  parish  of  WandS"  e  0. 4.  c.  57. 
"fxxxrth^  at  Lady-day  1824  came  with  his  family  to  reside  i^uut!^  but  stUl 
in  a  house  in  the  parish  of  Carshalton^  which  he  had  menroftbe*^" 
hired  of  his  father-in-law  D.  Tarling  by  the  year,  at  ^^5"^°*'^!* 

haTiDg  the 
tune,  a  coodidon  precedent  to  the  gaining  of  a  settlement,  and,  therefirff  where  a  penon, 
>fter  the  passing  of  the  59  C3.  c.  50.,  hired  a  tenement  of  the  annual  yalue  of  10^.,  and 
lidd  it  for  more  than  a  year,  but  died  before  a  whole  year's  rent  was  paid,  he  was  held  to 
g«in  no  settlement,  although  aAer  his  death,  and  after  the  passing  of  the  6  G»  4,  c»  57 •,  the 
>vat  Wis  paid  out  of  money  produced  by  the  sale  of  his  goods. 

the 
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1826.        the  rent  of  14/.     He  put*  his  own  furniture  into  the 
,  house,'  and  continued  to  reside  there  until  Jtdy  1825, 

Tlie  Kiiro  ^        ^  .... 

d^insf        when  he  died  in  possession.     Duringr  his  life-time  no 

The  Inhabil-  .  . 

ante  of  more  than  the  sum  of  ^Ss*  was  paid  by  him  on  account 
of  the  rent.  His  widow  after  his  death  continued  to 
reside  in  the  house  in  question,  until  the  month  of  Sep^ 
tember  following,  when  Z).  Tarlingf  the  landlord,  put  a 
distress  into  the  premises,  under  which  he  seized  the 
fiirniture  and  goods  which  had  been  put  in  by  T.  Lofig^ 
and  the  same  were  afterwards  sold  and  purchased  by 
the  said  D.  Tarling  for  the  sum  of  12/.  155.,  upon  which 
the  following  receipt  was  given.  "  Received  from  Mr, 
Savage^  of  Tooting,  on  advance  of  goods,  the  sum  of 
12/.  155.  for  balance  of  rent  due  from  Mr.  T.Lang  to 
Midsummer  1825.     D.  Tarling.'' 

Bamewall  in  support  of  the  order  of  sessions.  The 
pauper  had  a  derivative  settlement  from  her  husband. 
The  statute  6  G.  4.  c.  57.,  which  was  passed  on  the  22d 
of  June  1825,  recites  the  statute  59  6.3.  c.  50.,  and 
then  repeals  the  same,  without  providing  for  cases  which 
occurred  between  the  passing  of  the  two  statutes.  The 
statute  59  G.  S.  c,  50.,  pro  tanto,  repealed  the  statute 
13  &  14  Car,  2.,  which  made  the  residing  for  forty  days 
upon  a  tenement  of  10/.  yearly  value  a  good  settlement. 
Now  in  Com.  Dig.  tit.  Parliament^  R.  9.  it  is  laid  down, 
that  "  an  act  which  repeals  a  statute  by  which  another 
was  repealed,  will  be  a  reviver  of  the  statute  which  was 
repealed.**  And  Lord  Coke  says  (a),  the  old  law  be- 
comes  thereby  revived,  as  if  the  mere  repealing  statute 
had  never  been  passed.     That  being  so,  then  during 

(a)  12  Co.  8. 

the 
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tfae  interval  between  the  passing  of  the  statute  59  G.  3.  1826. 
C.50-  and  the  statute  6  G,4.  c,57.  the  husband  of  the  —— 
pauper  gained  a  settlement  by  residing  forty  days  upon        ngainMi 

.1      .  •  ¥^  '11         The  Inhabit- 

the  tenement  in  question.     But  assuming  that  to  be        anuof 

otherwise,   there  was   a  sufficient  payment  of  rent  to    ^^""*'«»*- 

satisfy  the  statute  59  G.  S.  c,  50.  by  the  person  hiring 

the  bouse,  for  the  rent  was  paid  out  of  the  produce  of 

the  goods  of  the  husband.     Besides,  the  year's  rent 

did  not  become  due  till  September  1825,  and  the  statute 

6  G.  4.  c.  57.,  which  received  the  royal  assent  in  June 

1825,  requires  only  that  the  rent  should  be  paid  for  the 

term  of  one  whole  year  at  the  least,  and  not  that  it  shall 

be  paid  by  the  party   holding  the  house.     Here  the 

rent  was  paid  for  one  whole  year,  and  the  provisions  of 

the  statute  which  was  in   force  at  the  time  when  it 

became  due,  were,  therefore,  complied  with. 

Thesiger  contra.  The  setdement  of  the  pauper  must 
be  derived  from  her  husband,  but  he  at  the  time  of  his 
death  had  not  acquired  any  settlement,  because  he  had 
not  paid  a  year's  rent,  and  the  statute  59  G.  3.  c.  50.' 
makes  that  a  condition  precedent  to  the  gaining  of 
a  setdement  by  renting  a  tenement.  If  the  argu- 
ment on  the  other  side  were  to  prevail,  it  would  have 
the  effect  of  conferring  a  settlement  on  a  man  afler  his 
death.  Rex  v.  Ampthill  (a)  is  a  stronger  case  than  the 
present,  for  there  the  rent  was  actually  paid  by  the 
pauper  himself,  but  the  payment  having  been  made 
afler  his  removal  to  another  parish,  was  held  to  be  too 
late.  Then  the  effect  of  the  repeal  of  the  statute 
59  G.  3.  c.  50.  is  only  to  let  in  the  old  law  from  the 
time  of  the  repeal.     If  the  argument  urged  on  this 

(a)  2B.iC.%At. 

point 
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1826. 

The  Kino 
agwui 

The  Inhabit* 
ants  of 

Cauhalzoh* 


point  oh  the  other  side  were  to  prevail,  every  thing 
done  and  every  right  acquired  under  the  59  G.  3,  c.  50. 
would  be  void.  [Bayley  J.  If  that  doctrine  were  to 
prevail,  the  consequences  may  be  thus  iUustrated :  Sup- 
pose it  to  have  been  felony  without  benefit  of  clergy,  at 
common  law,  to  steal  to  the  amount  of  forty  shillings  in 
a  dwelling-house,  and  that  a  statute  gave  benefit  of  clergy 
for  such  an  offence,  and  that  that  statute  were  afterwards 
repealed  by  another,  then,  according  to  the  argument, 
an  offence  committed  between  the  passing  of  these  two 
acts,  but  not  brought  to  trial  till  after  the  repealing  sta^- 
tute  passed,  would  be  an  offence  not  clergyable.]  Be^ 
sides,  if  the  argument  as  to  that  point  were  well  founded, 
it  would  be  immaterial ;  for  the  statute  6  G.  4.  c.  51 »  was 
p^sed  on  the  22d  ofjune,  some  months  before  the  rent 
was  paid.  That  tlierefore  would  prevent  the  per- 
fection of  a  settlement  which  at  the  time  when  it  passed 
was  inchoate,  Hex  v.  St.  Mary-le-bone.  {a) 


Abbott  C.  J.  The  question  in  this  case  is,  whether 
the  pauper  had  any  settlement  derived  from  her  hus<^ 
band.  I  am  of  opinion  that  whether  we  consider  this 
case  to  be  governed  by  the  59  G.  3.  c.  50.  or  the  6  G.  4. 
c.  57.  the  husband  himself  had  not  gained  any  settle- 
ment by  the  renting  of  this  tenement ;  for  there  was  not 
any  payment  of  rent  by  the  person  hiring  the  tenement 
as  required  by  the  statute  59  G.  3.  c.  50.,  nor  any  pay- 
ment of  one  whole  year's  rent  as  required  by  the  statute 
6  G.  4.  c.  57.  The  husband,  not  having  acquired  a  set- 
tlement in  his  life-time,  the  pauper  cannot  have  from 
him  a  derivative  settlement.  The  order  of  sessions  must 
therefore  be  quashed. 

Order  of  sessions  quashed. 


(fl)   4  B.^A.GB}. 


IK  raz  Seybkvh^  Ybar^  of  OEOROB  >  IV.  9!U 


'it.  A 


The  King  against  The  Inhabitants  of  Saint 

Margaret^s,  King's  Lynn.  "  ^-Y.^Zi 


I 


Two  justices  for  the  cotinty  of  Noffolkj  by  order,'  a  maner  shoe- 

'  fMN>ifed  J^  Cb^^cwi  SbroA  his  wife^  and  tfaeir  five- proposal  to  a 
diddlren,  -  ftbm  the  parish  of  Sii  Margaret%  in  Kin^t  ^  herlm  to 
2^,  to  the  parish  of  W?^^o». .  The- sessions,  on  "n'S^Tj^tibJ'^" 
ifjpeal,  qdarfied  the^  order,  subject  to  the  opinion  of  ^^  ^"^^ 
ik  Court  on  Ae  fdllowinir  case :  y«^»  ?>  *^ 

^  and  lodge  with 

*  It^lREUi  profed  thlit  one  HeadleVf  a  shoemaker,  a  friend^  bit  nother,  and 

.  ,  to  hare  half 

ofihe  pauperis  mother's  family,  applied  to  her^  and  whatheaamed. 
dBmij  if  she  would  agree  to  his  proposal^  that  he  would  were  executed 
take  her  son^  then  a  boy;  to  leahi  his  business ;  but  Sba'porerty  of 
there  wsere  no  indentures  on  aGcoufit  of  her  poverty?  Heid*au!t' 
tbie  pauper  was  to  serve  for  four  years;  to  board  and  ^.^•»*^ 
lodge  with  his  mother  in  St.  Murgarefs  in  tynn^  and  tract  of  appren- 
toiuiTe  half  what  he  earned.    The  pauper  entered  upon  not  a  contract 

,  ,  of  biriiigy  and 

tkis'servioe;  worked  in  the  shop  with  the  apprentioes ;  consequently 

j*v  ••II*-  m*  1  that  the  pauper 

Old  not  stay  witli  his  master  on  a  Sunaat^  and  was  not  did  not  gam 
rsquired.to  do  any  work  but  in  the  shop.    The  patter  by^s^i^^ 
condnoed  in  the  service  four  yeara,  boarding  and  lodging  ^       ^^ 
in  St.  Margarets  Ijynn.    Some  time  after  entering  upon 
the  service^  Headley  sent  the  following  writing  by  the 
pniper  to  his  mother,  which  was  neither. stamped  nor 
apied:    ^^  An    agreement    drawn   up  between   Mrs^ 
Cb^  and   Thomas  I^adky^-  that  the  .said   Thmwt 
HeadUy  is  to  find  her  son  John  Cation  work  for  four 
years,'  and  he  is  to  have  Jialf  what  he  earns  all  the  four 
years ;  and  Mi:s.  Catton  to  find  her  son  John  Cotton 
eveiy  thing  else  during  the  four  years.''     The  court  of 
"Vol.  VI.  H  quarter 


CA8SB  IK  MiCHA£LBfAS  T£RM 

18M*  quarter  sessions  considering  the  pauper  gained  a  settle- 
ment by  hiring  and  service,  quashed  the  order  of 
removaL 


Bn^t»  Kim'i  Alderson  in  support  of  the  order  of  sessions.  The 
**"*'  contract  under  which  the  pauper  served  was  one  in- 
tended by  the  parties  to  create  the  relation  of  mnitar 
ai¥l  aervBnt,  and  not  that  of  master  aud  appvemtioe. 
The  agreement  waSf  that  the  Biaaler  was  to  find  m^A^ 
finr  the  pai^ier  for  four  yeai9.  Tliat  of  itsdyr  was  a  ooii^ 
tnct  of  hiring  and  aervtee.  •  II  is  true  that  the  itMsler 
also  agreed  to  teach  the  pauper  his  trader  bat  the 
instruction  may  have  been  intended  as  an  equivalent 
in  part  for  hb  services.  It  does  not  show  that  a  €M«* 
dnct  of  hiruig  and  service  was  not  intended,  JBatt* 
IMtU  BoUon.  (a)  Besidest  theie  was  np  premium  pdU 
in  this  case;  and  that  of  itself  is  a  strong  circumslaiiee 
to  show  that  an  apprenticeship  was  not  intended.  In 
BietB  V.  BWxxrough  {b)y  and  Bex  v.  jS^.  Mary^  Kidwelbf  (c}» 
where  a  premium  was  paid*  and  the  circumstances 
were  otherwise  tfmilar  to  those  in  the  present  caii^ 
the  contract  was  hdd  to  be  one  of  apprenticeship ;  bnt 
m  JBor  V.  Burbaci  {d)f  where  no  premium  was  paid,  ibe 
contract  was  held  to  be  one  of  hirii^  and  sen/ioe. 

Marfyat  and  Mimning  contra.  This  is  a  ddectivit 
^onteact  of  af^senticeship,  and  not  a  contract  of  hivfog. 
Xn  Bex  y.  LUUe  BoUon  (^^  nothing  was  said  respecting 
«{q»renticeship;  and  in  Bex  v.  EcclesUm  (/)  Lord  EOitt^ 


(a)  CM  567.     2BaiU22UpL964.^  (b)  I  B.tA.115. 

(c)  SB.  fa  750.  "  (d)  1  M.4:&S70. 

X«}  VM;Z(S7.    2  JBott.  S81.  pL  264.  (/)  S  Etuit  298. 

borqigjh 


nr  «!»  ^vi^Ki^  Yf^R  ojp  GE^ORQjB  lY.  f» 

k^^f^^  &fpcf^fseA  hms^  dissatisfied  irith  the  i;Q9^Jfk-       182€f. 
i^  ^  tjk«t  ca^     The  true  criterion  i^  whether  the 
(^(xptnict  be  that  ^e  shall  teach  and  the  oth^r  le^^i       a^ma 
t)ie  tni^e,  JBf^  v.  MourUsorrdl{a)  and  JBer  v.  Bainham.  {b)       mu  of  ' 
Htre  the  intention  pf  the  parties  is  manifest ;  for  the   ^i^  Knrai^s 
ij^as^r  not  only  agrees  t/o  teach  the  pamper  his  trad^ 
hl^  the  C9nytract  of  apprienticeship  would  have  been 
WOJ^Ictp^  h^d  in  ^Qt  been  for  ^  poverty  of  the 

Q^TitBY  J«  I  ftin  of  opinion  th&t  the  contract  be:(weeA 
^  pnrtiey  in  thjs  c^  was  an  imperfect  'contract  of 
^ppp^tif^^ipi  apd  n(pf  a  contract  of  hiring.  *  f^veiy 
^fff  pf.  t^is  djeacrip^on  must  depend  iippn  its  o^ 
P(^r^iil|ur  circfinis^ces.  If  from  idl  that  passed  her 
\KBfsisPL  ^  parties  at  the  tin^  wl^fin  the  oontract  ^as 
Vfl4^  ({lejr  appei^  tp  h^ve  contemplated  the  relatioii  of 
Ifaateir  ^d  apprentice^  then  the'  contract  must  be  coj^- 
ii^k^^  (o  be  one  of  apprenticeship ;  and  if  it  be  an  im* 
ftffypt  i^pprenticeshipi  no  setdement  can  be  gained  by 
Vf^fl  Jf^^^^  f ^  V$  on  the  other  handi  it  appears  that  the 
parties  contemplated  the  icelatipn  of  master  and  servant^ 
iifiga  it  i9qs(  be  dee/ned  a  contract  of  hirugig,  and  ^  settle- 
ipeiit  >irill  be  gained  by  serving  under  it.  The  payment 
fjlsL  premium  is  strong  evidence  to  show  that  the  parties 
ocmteniplaited  an  apprenticeship,  ^ut  it  is  not  decisive^  and 
still  less  is  the  absence  of  a  premium  evidence  to  show 
t^t  the  parties  contepplfted  a  contract  of  hiring.  In 
j(his  case  the  written  agreement  must  be  laid  out  of  con- 
I  because  it  was  not  signedi  and  had  not  the 


(a)  2M*tS.  4sa  (6)  1  fiur,^i. 

H  2  other 


Ltxir. 
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1826.       other  reqobites  to  make  it  binding  bd  the  parties.     We' 

-.    ^         must  look  to  the  original  bargain  between  the  master 

agflinu       and  the  mother  of  the  pauper,  in  order  to  ascertain  the 

Hie  Inhabit-  ^  r     r     > 

anu  of       intention  of  the  parties.     The  object  held  out  by  the ' 

9k  Mabqa- 

u»>;  Knpo'i  master  to  the  mother  was,  that  he  would  teach  the' 
pauper  his  trade.  His  purpose,  therefore,  was  to  teach* 
the  pauper  his  trade;  the  pauper  was  to  serve  four 
years,  to  board  and  lodge  with  his  mother,  and  to  have' 
half  what  he  earned.  In  ordinary  cases  indentures  of 
apprenticeship  are  executed,  but  in  this  case  they  were 

4 

not  executed  on  account  of  the  poverty  of  the  mother. 
Now,  if  the  parties  had  contemplated  the  relation  of 
master  and  servant  only,  the  exteution  of  indentures 
would  never  have  been  thought  of.  The  fact  stated  iti' 
this  case,  that  indentures  were  not  executed  only  on  ac-* 
count  of  the  poverty  of  the  mother,  shows  beybnd  all 
doubt  that  it  was  the  intention  of  the  parties  to  contract 
the  relation  of  master  and  apprentice,  and  not  that  of 
master  and  servant.  Mea:  v.  Little  Bolton  {a)  comes  very 
near  the  present  case,  there  the  proposal  was  made 
by  the  pauper  to  a  weaver,  that  he  should  teach  the 
pauper  to  work  counterpanes ;  but  although  the  object 
of  the  pauper  was  to  be  taught,  the  master  only  agreed 
to  teach  him  upon  condition,  that  the  pauper  would 
work  for  a  given  time.  Now,  in  many  instances,  the 
object  of  the  party  who  hires  himself  is  to  learn  a  par- 
ticular trade,  and  the  instruction  he  receives  is  a  partial 
remuneration  for  his  services.  In  Rex  v.  Burhack  (&) 
the  stipulation  was,  that  the  pauper  should  work  for  two 
yieiars  and  have  what  he  got,  allowing  his  master  (inter 

(o)  Cald.  367.     2  StML  221 .  pi.  264.  {b)   I  M,  fS.  S70. 

alia) 
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«Iia}  2$.  a  week  for  teaching  him  the  business :  that  was  1B26. 

held  to  be  a  contract  of  hirin£r  and  services  but  there  """■"" 

,.        .       ,                          7           ,                 \  TheKnio 

was  nothing  m  that  case  to  show  that  the  relation  of  agahut 

llie  IidMribift- 

master  and  apprentice  was  ever  contemplated  by  the  ants  of 

parties.  .  Here  it  is  manifest,    that  a  contract  of  ap-  j^^*,^  Kui«'i 

prenticeship  was  contemplated,  and  was  not  completed  •  ^^*'' 
only  in  consequence  of  the  poverty  of  the  mother  of  the 
pauper.     That  being  so,  I  think  that  this  was  an  im- 
perfect apprenticeship,  and  that  the  order  of  sessions 
mv^stf  be  quashed. 


HoLROYD  J.     (  am  of  opinion  that  the  relation  of 

m9StfiT  and  apprentice  was  contemplated  by  the  parties 

in: this  cascj  or  at  least  that  there  is  not  sufficient  ground 

,  tp  warrant  us  in  concluding  that  the  relation  of  master 

»nd  servant,  was-  contemplated  by.  the  parties.     It  ap- 

pear9  that  application  was  made  by  the  master,  who  was 

a  I  shoemaker,  to  .the  mother  of  the  pauper,  and  he 

ofieredj  if.  she  would  agree  to  his  proposal^  that  he  wiguld 

.take* her, son3  then  a  boy,  to  learn  his  business.     That 

.  was  the  subject  of  the-  application,  and  it  was  for  the 

inotb^r  to  ^consider,  whether  she  would  consent  to  the 

.pKposal  made  to  her.  ,  The  terms  upon  which  the 

,ipasjter,  undertook  to  teach  the  pauper  his  business  ^as, 

.that  the  pauper  should  serve  for  four  years.     Now,  for 

t.ifbat, purpose  w,as  he  to  serve  for  four  years?  to  learn 

,t}ie  business.  .  I   think  that  there  was  not  sufficient 

.ip  (his  case  to  warrant  the  sessions  in  finding  that  the 

relation  of  master  and  servant  subsisted  between  these 

piMrties.   The  fact  of  the  pauper's  having  served  the  iDa»- 

>  ter  did  not  waniant  ^em  in  concluding  that  he  served 

,  ija  the  character  of  servant  and  not  of  apprentice,  for 

H  S  mere 
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18i26.       mer^  ilervioe  dd^  hoi  oonstitate  &e  idiitibti  df  wkMsr 

^i^,,  4-  ■       ted  stjHafiL 

The  KiMo 

iin^  of  Li1tle0Alib  J.  i^bncohred. 

^  ^ir^s  Of dei*  oi  s^obs  qvkih6tL 

XiTinr. 


j^^^'ssd.  '^^^  ^^^  against  Callanan, 

In  an  indict-      Hj  ''HE  defendant  was  indicted  for  penury  in  kn  amBavit 

mentformak-      -L 

ingafalfeaffi-  made  in  order  to  obtain  a  rule  for  certain  pur« 

iidtnt  to  state'  poses  m  the  Court  of  King^s  Beilch.    l*he  lh£icCihent 

ant  came  be-  alleged  that  the  defendant  on,  kc  ai^  &c.  Cafaie  bdbite 

Siffali^  ^.tXfcii^B,  gentleman,  and  then  toi  (hcfife  ifraA  duly, 

iml  oath  (J.  B.  j^oj^  arid  did  take  hiA  cortHyr^  oath,  &t.  \tSkith  ihe 

liaTing  power  ■^ 

to  administer     gaid  F.  j".  £34^3,  (he  the  said  JP.  J.  Cfe«  th'efa  afad  difife 

an  oath)  with.        .    .^  A^  •*  ' 

out  setting  out  havuig  siifficreht  and  competent  power  and  authority  io 

^jff.'saatho-  iftdminister  the  said  oath  to  ttie  defendant  th  th)at  b6- 

When  per-  Kfid'f,)  and  the  said  defendant  being  so  sW6rn  fts  ^f6r6- 

Kte^"^  «ii3,  fids%  inanciously,  wUfi!iIIy,  and  corriiptly  did  Oi^ 

SITt.'ih^*®'  and  there  before  the  said  ^.J.  Chett,  as  huh  dtitnniiidM&r 

St^u"i?thl  ^  aforesaid^  depose,  swear,  and  matfe  affidaVft  ih  Vritlhg, 

indictment  as  amorigst  odief  things,  in  substance  and  to  the  e%€t 

if  jDontinuous,      ;-|.  ...  .  ati       »•      .i-. 

although  they  following ;  that  is  to  say,  &c.  The  iildictdi^ht  th&  )ikt 
panted  by  Uie  oiit  various  mattei^  depbsckl  to,  as  if  they  fa^  beidh  'c6h- 
other  matter.^    tlriuous  in  the  a&diEtvit.     iPfea,  hot  gUMty.     At  'th6  tUkl 

beJRore  AUoU  C.  J.  at  the  ^hctmi  ^ittingk  ^fter  ^t 
"Easier  l^rm,  it  appeared  that  F.  J.  CfuU^  b^i^  iHbdtoL 
the  affidavit  wisiis  swom,  was  a  commissioner  diily  'fi^ 
pointed  for  taking  affidavits  in  'the  Coiift  of  )Citijg;^8 
Bench,  but  on  the  production  of  the  alfe^avit  it  a^iii^aiiK&l 
thai  the  pdits  set  out  in  the  indictment  wieire  ndt  cdh- 

tinuousy 
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TlMXiMk 


tinDoiifl^  but  were  Mpanttd  by  the  introductioii  of  odwr  ISM. 
matter.  It  was  therenpon  objected,  that  there  ivas  a 
▼ariaDce  between  the  indictment  and  the  proof;  but  the 
Lord  Chief  Justice  overruled  the  objection,  and  the 
defendant  was  fimnd  guiltfw  He  was  now  broc^t  up 
fer  jadgmentf  when 

ScarieU  moved  for  a  rule  for  a  new  trial,  or  to  arrest 
the  judgment.  There  was'  dearly  a  variance  between 
the  affidavit  set  o«t  in  the  indictment  and  that  given  in 
MrideiiGB.  The  latter  contained  various  passages  whidi 
wai^  hot  set  o9ii  on  the  record^  and  the  statement  on 
die  record  gave  ho  intanadon  diat  any  park  were 
oiaitted.  The  proper  mode  of  slating  it  was :  ^'Inolie 
part  vAcreof  the  defendant  swore  snch  and  such  things, 
aal  in  another  part  whereof  be  swore  certain  other 
thingpi^'*  ftc.  In  actions  or  indictments  for  libd  snch 
a  taiiaaoe  wotdd  deariy  be  fotal^  Tabari  v.  Tipper*  {d) 
CJitetf  C  J.  In  actions  or  indctments  for  fibd  ike 
tttoir  most  he  set  out;  in  indictments  for  peijury  it  is 
anffident  to  state  the  substance  and  e£bct  of  the  false 
oadi:  the  variance  pointed  out  is  therefore  imma- 
tarid.  (i>]  Then  the  indtctment  itidf  is  bad,  uUBStnicfa 
as  it  dbes  not  describe  the  offidd  station  of  the  person 
bdbre  whom  the  defendant  was  swomi*  It  is  indeed 
stated  that  he  made  affidavit  of  certain  mattets  before 
F.  i.  OkM^  as  mA  eammUmoner  ms  t^bremidi  but  be  had 
not  lieen  before  teelitioned  as  a  commissioner,  and  there- 
fore that  i<vem»nt  cannot  cure  the  defect.  The  M  G.S. 
ciU  makes  it  vnneoestory  to  set  out  the  commission  ^f 
the  person  before  whom  the  oath  is  ^en,  but  diat  does 

(a)  1  CM»p.350.  (()  See  i{«r  T.  Sohnunh  1  it.  j'ir.S52. 

H  4  not 
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.ftM6.      -noit  dispoise  Wkb  the  n^c^sltyof  sfaowinjf  the  nature  of 


.ClAitLAjrAir. 


Abbott  C;X.    Look&i^  ^  ^eixst  of  pariiiinei* 

<2S  G.  2*  rill,  we  find' ihat  ailiihat  is  required  to  be  jet 

out  in  indictments  for  perjury  is  the'substanoe  of  the 

offence  charged,  and  by  what  court  or  before  whom  the 

:oath  was  taken^'  averring'tsUch:  coait  or  pereoil  to  bive 

competent  authority 'Jtoadmsnister  ihe  sioney  Mthout 

Betting,  forth  the  oommis^n'oi^  aiitiiorrty  oF  thO'COHTt 

lOr-^jerBon  befpi^  whomftfaepeijuiy  wasx6ihmitted«l  :it 

ds>tfaerafore  to  bfe bonsiAered'Wfa^her  the  present  indict*- 

finent^has  set/ forthr'tdl' tbatist' required  by  ibestatock 

fJt>  idts^'forthv  the  'Bofaitabce  of  the  iB^tter  swdnil^rfthe 

.per86nr!befote.'.i¥honir;thei  oatU  .wluf .  ta&eh^^and-  acvei^ 

'kkkt  he.,  had  aiitborit3<  iDo  adfaiinistef  ih^U'.Tkei  iniSHb' 

ffaKntl'ddesj  therefiive' .contain  .all' i that i is  .Teqdij?Qd''b3r 

(t^e'woMs.of  the  statntei;r(ind  tdkidg'  into  rooiisideiw 

fdtioh^iihe> object  of  the  act,  which,  was  framed 'td.^t- 

rinbvei;  the    olilRcaities;  before  felt    by  reason   ofoAe 

'^vdrmdnfaaxidi' matters  which  were  uscudly  set  ^ub;ki 

•indiciments  for.' perjury,  We  ought  tiot  to  reqiiire:  limre 

fithan:the  vh>rdsiof  ihie  legidndkre  have  laade  necemty. 

/iWfaep^a'cade  of'this  iort'icomteoin^foi!  trial,  the  pro^ 

laedutbr^  bilist  prore  the 'situadoDidf  &6  person  before 

:vwhoih:thd  oathiwdataken,  ahdtfae  bature  of  liis  antho- 

'yify;  i '.  1  >fiim  therefepe  of  opimon,'  diat  die  indicttiietitMs 

•  sufficient  if'  it'  contains  the'  name  of  the  person^  <]f 'the 

^efeiidbntwa&lsworn  before  a  person^  or  of  the' -ootirt^- if 

'/he  was  sworn  before  af  ooal*t  '  There  as 'not' then  kny 

:vedbon'jb^4gl*anlit1g  thid^iq^plibatbn.         '-    '  ^ 

Rule  refused. 


iN^tRB:  Sevekth  YfiAft  Of  GEORGE  IV.  io5 

.1826. 


Todd  and  Others  against  Maxfield*  ^^^ 


NoDembert^itL 


T^EBT  on  a  judgment  obtained  in  K.  B.  in  Hilary  Where  a  per- 
terni>  ^  Or.  4.  m  an  action  ot  assumpsit  Flea,  'b$tixMhuA^ 
bankruptcy  and  certificate  of  the  defendant,  and  that  l^mm^t^- 
tbe  causes  ot  action  upon  whicli  the  judgment  was  ob-  >bJSL«liii^ 
tained  accrued  to  the  plaintiff  before  the  defendant  ^J^SSit^^' 
became  bankrupt,  and  this  defendant  is  ready  to  Verify,  ^l^jjfj?.,, 
wherefore  he  prays  judgment,  if  the  plaintiffs  ought  to  <^g*rie'M»gMs 
have  execution  for  their  debt  and  damages  aforesaid,  on  ta^fiimt'ir 

•    «      i.,        ■' 1    -  n   '^        1  t^     ^  '  -Ti      i*      ^  puis  darrein 

or  agamst  the  person  of  the  defendant      Itephcation,  omtinuMioe; 
stating  the  proceedings  in  the  original  action,  the  issuing  giects  to  Som^, 
i^r  le  writ,  appearance,  declaration,  issue,  and  trial.  '^J^^S^ 
And  the  plaintiffs  fiirther  say,  that  the  certificate  m  the  JK""**"*"* 

■  L    •  .     r»  ;  ^  he  cannot  plerf 

plea  mentioned  was  allowed  \>y  the  Lord   Chancellor  bl*  c«tiftcata 

f*  .;.,  .,    ,1      ....^..  ■■.,■;        ■.  *    toanactumon 

befiire  the  trial  of  the  said  issiie  so  joined  between  the  ittchjudgnMot. 
plaintiffs  and  defendant  as  aforesaid;   and  that  the  de- 
fendant did  not  at  any  time  before  the  giving  of  the  said 
judgment  in  tihatl>ehalf  as  aforesaid,  plead  the  said  cer- 
ti^cate  to  the  said  action.  Demurrer  and  joinder.  When 
ue  case  canie  on  to  be  argued^  the  Court  intimated  a 
'smng  opinion  in  &vour  of  the  plaintiffs ;  whereupon 
Voa^ffi^  for  tfie  defendant,  prayed  leave  to  withdraw  liis 
^iirre^  Wliicli  was  granted  on  payment  of  costs,  the 
ooits  were  taxed';  but  thef  defendant  not  bavlnir  paid 
^em,  J^i'Pmocknovi  prayed  judgment  for  tlie  plaiii^ffi;, 
which  the  t!^u'rt  accordingly  pronounced. 

'      •■|l'-  ■■.■I;  »i''  »■■        ii'         '  k  '  !^« 

Judgment  for  the  piaintins. 


I-     ');■'.  .  :.     .■  '•     ■■     "  :    ..  .'         •• 


.•■'■■  ■    .  ■,.. 
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I^JJjJl^  25t!i.     Norton,  Gent.,  One,  &c.,  against  Mos£L£t. 

u1^\\T^%  Fk  ^OZZOCJ^  hod  obtained  a  rule  calling  upon  die 
dibifioM  plaintiff  to  show  cause  why  the  bail-bond  given 

hwm  JhaliirfH  in  this  case  should  not  be  given  up  to  be  cancelled,  on 
wHM^aQA  ^e  ground  that  the  defendant  had  obtained  his  dis- 
^^\Si  charge  under  the  insolvent  act,  1  G.  4.  c.  119.,  from  the 
bMd tDbetfe-    ^'^^  ^^^  which  he  was  arrested. 

Urtrail  wpio 

2).  F.  Jones  and  Abraham  -showed  cause,  and  con- 
tended, that  although  the  1  G.^.  c.\\9.  s.26.  autho- 
rized the  Court  to  discharge  a  person  out  of  custody 
who  had  been  arrested  under  such  circumstances,  yet  it 
did  not  give  them  power  to  interfere,  and  cause  the 
bail-bond  to  be  given  up  to  be  cancelled ;  and  they  cited 
a  case  o^  Daoe  v.  Smith  (a). 

Bayley  J.  I  am  not  convinced  by  the  case  cited. 
If  a  party  is  improperly  arrested,  I  think  it  is  equally 
the  duty  of  the  Court  to  interfere,  whether  he  remains 
in  actual  custody  or  in  %nrtual  custody  only,  having 
given  a  bail-bond ;  for  if  a  bail-bond  is  given,  special 
bail  to  the  action  must  be  put  in;  and  then  the  bail 
may  at  any  time  apprehend  the  principal,  and  render 
him.  When  so  apprehended,  he  might  clearly  call  for 
the  interposition  of  the  Court ;  and  I  cannot  discover 
any  reason  for  saying  that  we  ought  not  to  interfere  in 
the  first  instance,  instead  of  waiting  until  all  that  incon- 
venience has  been  suffered. 

Rule  absolute. 

(«)  ZD.^R.  600. 


IN  tfiS   i^EVEMTH  TfiAR  0#  OEOROS  IV.  Ifff 

18S6. 


FanEB,  and  Others,  Assignees  of  Fowler^  a 
Bankrupt,  against  Frampton  and  Another. 

^ITROVER  for  20  hogsheads  of  sugar.     Plea,  not  Whm  goods 

-  *  ^  iro  to  bo  ddi* 

gniltjr.  At  the  trial  before  JbooU  C.  J.,  at  the  wneA  to  tfao 
£oMitifi  sittings  in  this  term,  the  following  appeared  to  ticula/  91060^* 
be  the  fiicu  of  the  case.  The  plaintifib  were  the  fis-  J^^Sl^^ 
agnees  of  one  Fowler^  a  bankrupt,  who  carried  on  Srln^wldto 
business  at  Birmingham  as  a  grocer.  The  defendants,  ^^"^^i^i^ 
iriio  were  wholesale  grocers  in  London^  had,  by  die  by  hit  own  act 

,  prerent  the 

Older  of  the  bankrupt,   on  the  22d  of  August^  sent  ddiTciy,  which 

othcfwiMin  tbo 

Um  by  one  Corbett^  a  Birmingham  carrier,  a  quantity  of  ordinary  count 
bunp  sugar,  and  three  hogsheads  of  raw  sugar.     They  ^]g^^  ^^ 
irri¥ed  at  Birmingham  on  the  5th  of  September^  and  ^^loitto 
CorbM  i«ve  the  bankrupt  n6tice  of  their  arrival  on  the  *?"«>«  po«»- 

^  '^  non,  the  timn- 

6di,  and  he  removed  the  lump  sugar  to  his  premises,  *{tui  b  ^^^ 
and  took  samples  from  the  three  hogsheads  of  raw  and,  thenrora, 

^^  wbtrt  tho  Ton* 

k^ar,  but  desired  that  they  might  remain  in  Corbetfs  deeoftmrcnl 
warehouse  until  he  received  further  directions,     "fhe  lugaruponTO- 
badoropt^    for   his   own   convenience,   firequendy    left  ^|]^not,*oe 
hdky  articles  in  CarbeWs  warehouse  for  a  considerable  J^JS^^^^JJ^' 
time  ^fter  their  arrival.     The  three  hogsheads  of  sugar  ^^^^^^ 
remained  in  the  warehouse  on  and  after  the  4th  of  conTeoiraoo 

...  dciircdthe 

OdobeTf  when  the  bankrupt  quitted  Birmingham^  and  carrier  to  let 

L  ■       >  them  remain  in 

eoomiittea  an  act  of  bankruptcy.     On  the  12th  of  hit  waiehouM 

Aviini  >vv  until  he  dionld 

Odober  the  defendants  gave  notice  to  Corbett  not  to  receive  Airdier 
ddiv^  the  three  hogsheads  of  sugar  to  FaaAer^  or  to  JcSe^"^ 
any  person  on  his  account ;  and  Corbett  ultimately  d^  uSnnebaS^* 
livered  them  to  the  defendants,  upon  their  executing  ia  fop^  !i^ 

*  lield«  tiiat  too 

bond  of  indemnity.    The  Lord  Chief  Justice  was  of  tramitua  waa 

"^  atanendy  and 

Aiit  the  tender  waa  not  entitled  to  itop  them. 

opinion 


Fosm 

againsi 

Fjulmftov. 
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1^^.        opinion  that  the  trlEinsitus  was  at  an  end,  and  that  the 
plaintifi  were  entitled  to  recover. 

Qumey  now  moved  for  a  new  trial.    The  deTendtots 
"■  •  ■       » 

were  entitled  to  stop  those  goods,  so  long  n's'tliey-lirere 

in  a  mere  course  of  transit  to  the  bankrupt;  and, they 

'  •'    •-■ .         -". '  . ,  .  ■  ...'...[  i'^  ^'t   \ 

were  in  a  course  of  transit  so,  long  as  they  continued  in 
'        ..,..-.  ...■  f'l  i'.'-i* 

the  possession  of  the  carrier. 


VMt'    ■■..    .    M 

lit  ]<■  •  >w       :i 


f. 'li 


I.  Hf  t     ,.■»■■  I    .' 


.1      • 


1*.|" 


l! 


t      I 


Bayley  J*  It  seetns  to  me,  that  In  this  case  tl^e 
transitus  was  at  an  end.  Where  a  man  orders  goods' to 
l)e  delivered  at  a  particular  place,  tTie  transitus  continues 
until  they  are  delivered  to  the  consignee  at  that  plaice; 
l)ut  that  must  l)e  understood  of  a  delivery  in  tne  orainarv 
tx)urse  of  business;  for  if  the  consignee,  before  the  goods 

•■•■■I-'.''-        *t         X      ■  •     '  '■■.■':•■•' 

.,  teacn  their  ultimate  destination,  postpones  the  delivery, 

'  .  or  does  ahy  act  wliich  is  equivalent  to  taking  actual  pos- 
session  of  them,  the  transitus  is  at  an  end.  Now  here,  the 
bankrupt  has  done  such  an  act,  for  he  not  only  postponed 
the  delivery  which  would  have  taken  place  in  the  ordinary 
course  of  business,  but  he  took  samples,  and  directed  the 
carrier  to  keep  the  goods  in  his  warehouse  until  he  re- 
ceived  further  directions.  From  that  time  the  carrier 
became  the  warehouseman  of  Che  bankrupt,  and  the  goods 
w^re  as  much  in  the  possession  of  the  latter  as  if  Tie 
liad  taken  tHem  into  his  own  warehouse.  In  Rtchard" 
sonv.  Goss(a)f  Richardson  of  Newcastle  shipped  goods 
for  London  to  the  order  of  one  Wilson.  Richardson 
Ending  that  tVilson  was  in  insolvent  circumstances,  ap- 
plie^  at  the  defendant's  wharf  in  London^  where  Che 
goods  bad  V  the  meantime  arrived,  ah^  where  goods 
.  shippedlfpr  mlsonw^re  usually  landed  and  kept  iill  sent 

for 
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* 

for  by  Mm,  tendering  th^  freight,  and  charges  paid  for'      18S6.' 
ih6  ^  goods,  and  requiring  delivery  of  them,  which  was       Z""^ 

FOITEK 

refased,  unl^s  npon  payment  of  a  general  balance  dae  againsi 
fiom  fVibon  to  the  defendant  for  wharfage.  Chambre  J. 
imimaled  a  strong  opinion,  that  if  a  man  be  in  the ' 
habit  of  using  the  warehouse  of  a  wharfinger  as  his 
(Mm, {and  make  that  the  repository  of  his  goods,  and 
diipose  of  them  tbere^  the  journey  will  be  at  aft  end 
when  the  goods  arrive  at  such  warehouse;  and  Lord 
Jioanley  expressed  his  concurrence  in  that  opinion  in 
the  case  of  ScoU  v.  Pettit.  (a)  There  a  trader  had  no 
warehouse  of  his  own,  but  used  that  of  his  packer, 
far  receiving  goods  consigned  to  him,  and  it  was  held 
that,  the  transitus  of  such  goods  was  at  an  end  upon 
delivery  of  them  to  the  packer.  Now  here  the  bank- 
mpl^'  on  die  particular  occlosion,  used  the  warehouse  of 
the  carrier  as  his  own,  and  made  it  the  repository  of  his 
goods.     I  therefore  think  that  the  transitus  was  at  an 

« 

end  as^  soon  as  the  bankrupt  took  the  samples  froni  the 
hogsheads,  and  desired  that  they  should  remain  in  the 
wttrebouse  till  further  directions. 

» ■ 

r 

HoiROTnJ.  I  think  that  the  poissession  of  the  sugar 
iras  completely  vested  in  the  consignee.  The  transit  of 
diie  goods  was  at  an  end,  by  the  act  of  the  consignee's 
tii^tng  th^  goods  as  his  own  property,  taking  part  to 
his  own  premises,  and  directing  the  other  part  to  remain 

m 

lA  the  warehouse  of  the  carrier.  From  that  moment  the 
latter  ceased  to  be  a  carrier,  and  became  a  mere  bailee.^  ' 

f  .  •  .  - 

LiTTtEDALE  J.  The  taking  of  the  samples  was  a 
coikiplele  act  of  ownership.  'Besides,  it  appears  that 

(«}  ZBm.^  Put.  469. 

the 
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tlie  baotxupt^  for  his  own  convenieace,  vas  in  th^ 
of  leaving  gooda  in  the  warehouse  of  the  carrifir^  «i4 
that  on  this  occasion  he  directed  them  to  contipue  ibmi 
after  tii/d  period  when  thqr  would  otherwi^je  have  bmMi 
di^vered  in  the  ordinary  course  of  busineas.  Fnm  thci 
tim^  when  he  drew  the  sam{de%  apd  gave  those  diim? 
tiQiis,  the  sugar  miist  be  considered  to  have  been  in  the 
pios8(ss9ion  of  the  bi^krupl^  as  i^uch  as  if  he  had  takm 
it  to  hi$  own  premi^»es« 

BulerefosfidL 


Uondc^f  The  Kmo  gainst  The  Justices  of  Susf<nlx« 

Notiotofboid-   A^N  order  was  made  by  two  justices  on  the  18di.^ 
for  tbe  September  for  stopping  up,  as  unpecessaiy^  f^  certflg|||t 


S^^^  a  p3b^  bridleway  and  footway  within  the  parish  of  Ncnoton^  ^a6, 
liLned'fay  Uie  V^^^"  ^®  &itX9L  parochial  place  in  the  hundred  of 
^J^J^J2^^  Thifigoe^  in  the  county  of  Sifffblkj  commonly  call^ 
penonicdiig  Hencote  Lane.  The  notices  of  holdinfic  the  special 
Mdioritj  on  sessions  were  signed  by  John  Stutter  and  Thomas  Rod- 
the  diitrict,  is  V)^^^  chief  Constables  of  the  hundred  of  Thingqe%  on  the 
bytheU^^om-  ^^h  o(  September^  but  they  were  served  upon  the  justicei 
pmooffiow^  by  John  Wayman^  one  of  the  clerks  to  the  magistmtea 
within  the  acting  for  the  hundred  of  Thingoe.  There  was  no 
statute  13  6.9.  appeal  against  the  order,   but  the   court  of  quarter 

c*  78*  f  •  62. 

sessions  were  of  opinion  that  the  specia]  sessions  bad 
not  been  duly  convened,  because  the  notices  of  holding 
the  special  sessions  were  not  served  upon  the  jusUces  by 
the  chief  constables  or  one  of  th^m*  A  rule  nisi  having 
been  obtained  for  a  mandamus  commanding  the  ju^tifes 
to  confirm  the  order, 

Biggs 


ijr  fn  Ssviiiriv  Ysah  of  OEOR0E  IV.  i}| 

B^gs  Andrews  now  showed   cause.     The  18  G.  8.        1^26. 
C.78.  j;62.  requires  that  the  notices  of  holding  the.       — — 

Tbe  Kino 

ipecial  sessions  for  the  purpose  of  stopping  up  a  high-       agamM 

The  Juiticti  of 

wmj  must  be  given  lo  the  Justices  by  the  high  constable  SoFfou. 
or  other  *prc^r  officer.  Now  here  the  notices  were 
dgned  bjr  the  chief  constables,  but  they  were  given  to 
or  mmd  apon  the  magistrates  by  on^  of  their  clerks. 
Now  JBcr  V.  J%e  JUitKU  of  Surrq^iB)  is  $n  authori^  to 
ibow  tjbat  duit  is  not  sufficient. 

AUenm  eontr^^  The  statute  only  require  that  tjbe 
notice  shall  be  gja)ei%  by  the  high  constable  or  other 
proper  officer.  Here  they  were  signed  by  the  chief 
cnitrf>lpf>  and  the  party  who  by  their  authority  aerv.^ 
then  was  their  agent  for  that  purpose.  The  notices 
^levefiNre  were  given  by  the  chief  constables  withia  4h? 
mpuning  of  tlie  act  of  parliament. 

HouiOTi)  J.  I  think  that  the  notices  in  this  wn^ 
lunripg  been  signed  by  the  chief  constables^  and  by  thdr 
IpthoriQr  served  upon  the  justites,  were  given  by  th^ 
diief  constables  within  the  meaning  of  the  statute.  Tb^ 
role  must  therefore  be  made  absolute. 

larnBDALK  J.  concurred. 

Bole  abscdute  for  a  mandamus  commanding  the 
justices  to  enter,  as  of  the  last  general  quarter 
sessional  the  application  made  to  them  for  en« 
joUing  the  order  (describing  it),  and  to  enter 
ccbtinuances  thereon  to  the  next  genend 
quarter  sessions  to  be  holden  for  the  eountj^ 
and  at  such  session!  to  hear  wd  (M^i^wne 
t))e  fy^qttion. 


11^ 
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November  SStbm 


Doe  on  the  demise  of  Jane  Smyth  against '" 
Sir  George  Henry  Smyth,  Bari 


:m:' 


Where  the  de- 
Tiieeof  an 
eiUte  refused 
to  take  it,  say- 
ing she  was 
entitled  as  heir 
at  law,  and 
would  not  ac- 
cept any  bene- 
fit by  the  will 
of  the  derisor : 


"p*  JECTMENT  to  recover  the  possession  of  die  free* 
hold  part  of  a  messm^  fiirm  Uindsi  and  pren^ise^ 
in  the  parishes  of  Elmsweil  and  Norton^  tn  the  ooobty  of 
Suffblk.  The  declaration  contained  two  demises,  one  on 
the  3d  Mar  A  1814,  the  other  on  the  2d  Februaiy  1824. 
Plea,  the  general  issue.  At  the  triid  before  G&seldef  ti 
Held,  that  this  at  the  SiMJk  Summer  assizes  1824,  by  the  i^eetieiA  at 

was  not  such  a  **:  '^ 

disclaimer  as      the  learned  Judge  a  verdict  was  found  for  the  ptsmtk^ 

prcfented  her  /.»/•■•  .^ 

fktMn afterwards  with  liberty  for  the  defendant  to  move  to  set  asim 
mcnt  a&  rely-  the  Verdict  and  enter  one  for  himself.  The  Oonrt  bf 
M^e^isee!  '  ^  King^s  Bench,  upon  that  motioii  being  made,  directtdd 
Wheibo^a  de-  ^^®  following  case  to  be  stated  for  their  opinion :  Anne 
vise  of  an  estate  Brand  being  seised  in  fee  of  the  estate  in  question,  on 
by  parol?  the  7th  October  181 S,  duly  executed  her  last  will,  which 

contained  a  devise  in  the  following  words :  ^^  I  give  KttA 
b^ueath  to  Miss  Jane  Smyth,  of  Ogle  Street,  London^, 
all  that  messuage,  ikrm  lands,  and  hereditaments  situate 
at  Elmsweil,  or  in  any  other  parish  in  tlie  county  of 
Suffolk,  during  the  term  of  her  life,  keeping  the  said 
estate  in  good  repair.  I  also  give  to  the  said  Miss  Jane 
Smyth  the  sum  of  500/.  for  the  purpose  of  discharging 
the  fines  and  other  fees  on  her  admission  to  the  copy- 
liold  part  of  the  said  estate.  I  also  give  to  the  said 
Miss  Jane  Smyth  all  my  book$,  and  Sir  Henry  SmytVs 
miniature  picture.  And  from  and  after  her  decease,  I 
give  and  devise  the  said  messuage,  iarm  lands,  and 
hereditaments  situate  mElmsweU,iyt  in. any  other  parish 

ill 


ttgakiU 
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in  the  county  of  Suffolk^  unto  Sir  Henry  Snythj  ofBeer^       1826. 
ckurchf  in  Essexj  and  his  heirs."     The  testatrix  died  in       — ^ 

DoK  dent* 

March  1814*9  without  revoking  her  said  will,  and  the  Smttb 
lessor  of  the  plaintiff  and  the  defendant  are  the  devisees 
therein  named,  the  latter  by  the  name  of  Sir  Henry 
Smyih.  Shortly  after  the  death  of  the  testatrix  the 
Rev.  Charles  Cookj  who  was  one  of  her  executors,  called 
upon  the  lessor  of  the  plaintiff  for  the  purpose  of  paying 
her  the  said  legacy  of  500/.,  when  she  refused  to  receive 
the  same^  .and  she  had  not  received  it  at  the  time  of  the 
triaL  Early  in  the  year  1815,  ^nd  three  or  four  times 
afterwards  in  the  course  of  that  year,  and  once  in  the 
next,  Mr*  John  Graham  Satjeanty  the  then  attorney  of 
die  defendant,  by  his  desire  called  upon  the  lessor  of 
the  plaintiff  on  the  subject  of  the  devise ;  she  claimed 
tbe^estate  as  heir  at  law  to. Sir  Harvey  Smyth^  and  on  all 
these  occasions  she  declared  she  would  never  accept  any 
benefit  nnder  Mrs.  Brandos  will ;  and  on  one  of  them 
she  said  she  knew  there  was  a  legacy  to  enable  her  to 
take  up  the  copyhold,  but  nothing  should  induce  her  to 
accept  that  l^acy.  On  one  occasion  Mr.  Satjeant  shewed 
her  a  pedigree  to  convince  her  that  she  was  not  the  heir 
at  law,  but  that  the  defendant  was ;  she  said  the  pedigree 
was  wrong,  but  did  not  point  out  where;  and  upon 
Mr.  Sarfeani  telling  her  that  the  copyhold  might  be 
seized  by  the  lady  of  the  manor,  that  the  defendant 
would  not  suffer,  the  estate  to  go  to  ruin  for  want  of  a 
landlord,  and  that  if  she  persisted  in  refusing  to  take  it 
np,  she  must  not  blame  him  for  any  proceeding  he 
might  institute,  she  replied,  that  he  might  do  as  he 
pleased,  but  she  was  determined  not  to  have  any  benefit 
mider  Mrs.  BramPs  will.  On  Mr.  Satjeanfs  last  visit 
he  proposed  to  her,  on  the  part  of .  Sir.  George  Henry 
Vol.  VI.  I  -  Smyth, 
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1826.       Smyth,  that  if  she  did  not  choose  to  take  the  estate,  and 

^  would  permit  him  to  do  it,  be  would  account  to  her  for 

Smttr       all  the  profits,  and  give  her  security ;  she  answered,  she 

agoinst 

Smrou  would  take  nothing  under  the  will ;  that  she  had  already 
been  kept  out  of  all  that  estate,  and  all  that  Mrs.  Brand 
had  given  to  Mrs.  Vincent  since  the  death  of  Sir  Harvey 
Smyth  ;  that  she  should  claim  the  whole  of  the  property 
under  that  title,  and  should  have  nothing  to  do  with  the 
will  of  Mrs.  Brandy  and  that  she  considered  it  an  insult. 
Part  of  the  estate  in  question  is  freehold  and  part  copy- 
bold.  The  larger  and  most  valuable  part  is  copyhold. 
On  the  9th  May  1814,  at  a  general  court  baron  holden 
for  the  manor  of  Elmswelly  a  presentment  was  made  <tf 
'  the  death  of  the  testatrix,  and  a  proclamation  for  any 
person  claiming  the  copyhold  part  of  the  said  estate  to 
come  in.  A  second  similar  proclamation  was  made  on 
the  8th  November  1814,  and  a  third  on  the  6th  March 
1815.  No  person  having  appeared  on  any  of  those 
occasions,  on  the  12th  December  1815,  the  copyhold 
lands  were  seized  by  the  bailiff  of  the  manor,  and  an 
ejectment  wias  brought  against  the  tenants  in  possession 
by  the  lady  of  the  manor.  There  was  no  defence  to  the 
ejectment,  and  the  lady  of  the  manor  took  possession  of 
the  copyhold  land,  and  retained  it  from  that  time  to  the 
trial,  and  received  the  rents.  All  the  tenants  in  pos- 
session were  served  with  declarations  in  ejectment.  In 
Trinity  term  ]  823  the  defendant  caused  declarations  in 
ejectment  to  be  served  on  the  tenants  of  the  freehold 
estate,  containing  two  demises  by  him,  the  first  on  the 
2d  March  1814,  the  second  on  17th  March  1817.  Judg- 
ment passed  by  default,  and  the  defendant  obtained  pos- 
session by  a  writ  of  habere  facias  possessionem  on  the 
12th  January  1824.    The  jury  found  a  refusal  on  the 

part 
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pari  of  the  lessor  of  the  plaintiff  to  take  under  the  will,       1826. 
md  an'  assertion  of  title  by  her  from  the  death  of  Sir      ' 

Doe  dflim 

Haroey  Smythj  but  that  she  had  taken  no  steps  to  obtaia       Skttk 
possession  under  that  title.  Httm. 

Siorii  fi>r  the  plfwitiff.  There  are  two  questions  in 
this  case,  one  whether  there  was  in  fact  a  waver  of  the 
deme  to  the  lessor  of  the  plaintiff;  the  other  whether 
a'  parol  waver  could  deprive  her  of  the  right  to  ^ue^ 
The  fiu:t8  do  not  by  any  means  prove  a  waver.  It 
Appears  that  the  lessor  of  the  plaintiff  thought  she  was 
entitled  to  the  estate  as  heir  at  law,  she,  therefore,  did 
not  iiitend  to  abandon  the  estate,  but  claimed  a  larger 
intarest  than  the  will  gave  her.  But  assuming  that  a 
distinct  parol  waver  had  been  proved,  that  would  not 
have  sufficed  to  take  the  estate  out  of  the  devisee.  The 
case  of  Townson  v.  TickelHa\  is  the  only  one  that  can 
be  cited  for  the  defendant ;  but  although  some  doubts 
as  to  the  necessity  of  a  disclaimer  by  deed  were  thrown 
out  by  one  of  the  learned  judges,  the  decision  of  the 
Cbort  merdy  amounted  to  this,  that  a  disclaimer  by 
deed  sufficed.  In  Thompson  v.  Leach  (i),  it  was  laid 
down  by.  Ventris  J.,  that  where  tenant  for  life  surren- 
dered by  deed  to  him  in  remainder,  the  estate  was  in 
the  latter  without  proof  of  assent,  and  that  by  devise 
tile  estate  is  in  the  devisee  immediately.  Co. Litt.  Ilia* 
and  Butler  v.  Baker^9  case(c)  also  prove,  that  by  a 
devise  the  estate  vests  in  the  devisee  before  assent,  and 
the  latter  case  shows,  that  when  the  freehold  was  once 
verted  in  Miss  Smyth^  it  could  not  be  divested  by  paroL 

(«}  5  B.  4^  A.  51.  (6)  2  Fentr.  1 98.  (c)  3  Co.  96. 

1  3  *  Daoer 
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1826.  Doner  contrd.    The  fact  of  refusa}  is  clear..  MtM 

"^  ~^  Smj/th  constantly  refused  to  have  any  thing  to  do  with 
Smtth  the  estates  devised^  she  never  received  the  rents,  and 
Smtth.  suffered  the  present  defendant  to  bring  ejectments  and 
recover  possession.  Then  as  to  the  disclaimer,  Tcmmson 
V.  TickeU  is  the  only  modern  case  in  which  the  question 
has  arisen :  it  was  there  fully  discussed,  and  the  autho* 
rities  were  much  considered,  and  it  was  held  ^that  a 
disclaimer  by  deed  was  clearly  sufficient.  HolrqydJ. 
went  further,  and  expressed  an  opinion,  that  unless 
some  strong  authority  were  shown,  the  Court  coald  not 
hold  that  a  party  was  bound  to  disclaim  by  deed,  and 
he  relied  on  the  case  of  Bonefatd  y»  Greenfidd.  {a)  la 
Shep.  Touch.  452.  tit.  Testament^  it  is  said,  ^*  If  one 
devise  his  land  to  another  in  fee  simple,' fee  tail,  for 
life  or  years,  and '  the  devisee,  after  the  death  of  the 
testator,  doth  refuse  and  wave  the  estate  devised  to  him, 
in  this  case  and  by  this  means  the  devise  is  become 
void.     And  it  seems  a  verbal  waver  is  sufficient  in  this 


case." 


Cur.  adv.  vult. 


Abbott  C.  J.  In  this  case  we  are  of  opinion  that 
the  lessor  of  the  plaintiff  is  entitled  to  recover.  It  is 
clear  that  a  devised  interest  vests  in  the  devisee  by 
presumption  of  law,  before  entry,  Co.  Litt.  Ill  a.  It 
may  be  admitted  that  a  devisee  cs^nhot  be  compelled  to 
iEux:ep't  the  devised  interest,  but  may  by  some  mode  re- 
nounce and  disclaim  it,  and  that  upon  such  renunciation 
or  disclaimer,  it  will  descend  to  the  heir  or  pass  to  a 
remainder  man.     And  it  is  not  necessary  in  the  pre- 

(a)  1  Leon.  CO.     CVv.  i^is.  80. 

sent 
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seDt  case  to  decide  whether  such  renunciation  and  dis-        1 826. 
dum^r  may  be  by  parol,  because  in  whatever  form  they      _ 
are  made,  we  think  they  must  be  a  .clear  and  unequi-        Smyth 
vocal  disclaimer  of  any  estate  in  the  land.     In  this       Sxtth. 
case  the  disclaimer  is  not  of  any  estate  in  the  land,  but 
only  of  benefit  under  the  wiU,  accompanied  in  every 
instance  with  an  assertion  of  a  right  to  the  land  by  a 
higher  and  better  title.     This  proceeded  on  a  mistake, 
of  which  the  lessor  of  the  plaintiff,  though  slowly  and 
rdnctantly,  was  at  last  convinced.     No  case  similar  to 
this  was  cited,  or  has  been  found.     And  we,  therefore, 
think  the  lessor  of  the  plaintiff  is  not  precluded  from 
ictiDg  under  her  improved  judgment,  and  taking  the 
knd  as  devisee  under  the  wiiL     The  verdict,  therefore, 
nrast  stand. 

Postea  to  the  plaintiff. 


GooM  agaimt  Aflalo.  ^^^  „^ 

ASSUMPSIT  brought  by  the  plaintiff  against  the  Wbereabrolwr 

^  .  made  an  entry 

defendant,   for  refusing  to   deliver  a  quantity   of  of  a  contract  in 

n     >  r      1       II        1         hit  book  whidi 

Baioanf  gum,  pursuant  to  a  contract  of  sale  alleged  to  bedidnottign, 
have  been  entered  into  with  the  plaintiff  by  a  Mr.  Virgo^  rendorwidpur- 
as  the  broker  of  the  plaintiff  and  defendant.  Plea,  the  ^1*^,5°;;?^, 
teneral  issue.     At  the  trial  before  Abbott  C.  J.  at  the  «H*|«i  ^^  ^ 

^  book  and  ngned 

I/mdon  sittinfi^  after  last  Hilary  term,  a  verdict  was  by  him:  Held, 

®  ,  .  that  these  were 

found  for  the  plaintiff.    Afterwards,  upon  a  motion  for  a  sufficient  note 

or  memoran- 

anew  trial,  the  Court  directed  that  the  facts  should  be  dam  of  the  bar- 
stated  for  their  opinion  in  the  following  case :  %^  parties  wen 

Mr.  VirgOj  as  the  broker  of  the  defendant,  and  with  conuact »  * 
his  authority,  agreed  with  the  plaintiff,  that  the  defend-  "*^*' 
ant  should  sell  and  deliver  to  him  170  serous  of  Bar- 

I  3  hary 
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1826^       baty  gum  at  the  price  of  55s*  per  cwt»    The  broker 
^  thereupcm  wrote  in  bis  broker's  hock  the  terms  of  the 

yamst       contract,  as  follows : 

"  London^  23d  Februatyt  1825. 
"  Sold  for  account  of  Mr.  AflalOi  to  Mr.  S.  T.  Goanh 
170  serons  of  Barbary  gum,  subject  to  approval  of 
quality  to-morrow;  per  the  Mogadorey  lying  in  the 
Jjcmdon  Docks,  at  55s.  per  cwt.  in  bond;  customary 
allowance  for  tare  and  draft;  2\  per  cent,  discount  for 
cash  in  fourteen  days  or  four  months'  credit.  The  gum 
remaining  in  the  seller's  name  at  the  Docks." 

This  entry  in  the  broker's  book  waa  not  signed  by 
the  broker  or  any  other  person.  Between  nine  and  ten 
o'clock  at  night  of  the  said  2Sd  February^  the  broker  sent 
to  the  plaintiiF  and  defendant  respectively  paper  writings, 
commonly  called  bought  and  sold  notes,  copied  from  the 
entry  in  his  book,  and  signed  by  him. 

Between  nine  and  ten  o'clock  in  the  morning  of  the 
24th  February^  the  defendant  objected  to  and  returned 
the  sold  note  to  the  broker,  and  wholly  refused  tp 
deliver  the  gum,  whereupon  this  action  was  brought. 

Lave  for  the  plaintiff.  The  only  question  in  this  case 
is,  whether  the  want  of  the  broker's  signature  to  the 
entry  in  his  book  is  fatal  to  the  plaintiff's  right  of 
action.  That  must  depend  upon  whether  there  is  a 
sufficient  note  or  memorandum  of  the  bargain  signed 
by  an  agent  duly  authorized,  so  as  to  satisfy  the  statute 
of  frauds  29  Car.  2.  c.  S.  s.  17.  The  case  of  Simon  v. 
Motivos{a)  shows  that  the  broker  was  an  agent  duly 

(o)  oBurr,  1921. 

autho^ 
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atithcxrized,  and  in  Backer  y.  Cammeyerfja)  it  was  held       1826. 

that  the  bought  and  sold  notes  signed  by  the  broker 

were  a  sufficient  memorandum  of  the  bargain*    In  Cum'        ugprna 

ming  Y.  Roebuck  {b)  the  same  was  held  by  Gibbs  C.  J., 

and  he  there  alludes  to  an  opinion  somewhere  expressed 

that  the  entry  in  the  broker's  book,  signed  by  him,  was 

the  only  proper  evidence  of  the  agreement,  and  says  • 

that  it  had  been  overruled.     The  case  alluded  to  was 

probably  that  of  Haytnan  v.  Neale  {c\  where  the  broker 

signed  the  entry  in  his  book,  and  then  sent  bought  and 

sold  notes  to  the  parties.     The  defendant  insisted  that 

the  notes  were  sent  for  {^probation,  and  that  until  that 

had  been  given  there  was  no  binding  contract.     Lord 

EUenborougA  said  that  the  entry  made  and  signed  by  the 

broker  was  alone  the  binding  contract,  that  the  bought 

and  sold  notes  were  only  copies  of  that  entry  which 

would  be  binding  although   no  such  notes  were  ever 

sent  to  the  vendor  or  purchaser.     The  judgment  must 

be  considered  to  have  been  given  with  reference  to  the 

state  of  facts  then  before  the  Court,  and  is  not  applicable 

to  the  present  case,  in  which  the  broker  has  not  signed 

his  book.     In  Powell  v.  Divett  {d)j  decided  after  H^g^ 

man  v.  Neale^  the  plainti£P,  in  support  of  his  case,  ofl&red 

in  evidence  a  note  signed  by  the  broker,  the  entry  in  his 

book  not  having  been  signed.    It  appeared  that  the 

plaintiff  had  procured  an  alteration  to  be  made  in  the 

note,  and  on  that  ground  he  was  nonsuited;  but  it  was 

not  contended  there  that  the  note,  if  unaltered,  would  not 

have  sufficed.    In  the  late  case  of  Grant  v.  Fletcher  {e) 

en  opinion  is  expressed  that  where  the  broker's  book  is 

(ij)  1  Etp.  105.  (6)  Holt,  N.  P.  C.  172. 

(c)  2  Camp.  337.  (rf)  15  East,  29. 


(0  5J5.4'C.436. 


I  4t  not 


GOOM 
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1826.       not  signed/  the  parties  are  bound  by  bought  and  sold 
notes. 

Ckitty  contrk.  The  first  question  in  this  case  is  what 
was  intended  by  the  broker  to  be  the  original  note  or 
memorandum  of  tlie  bargain.  If  the  entry  in  hb 
book  was  intended  to  be  the  original  note  of  the  bar- 
gain, that  was  the  best  evidence ;  and  the  bought  and 
sold  notes  were  inadmissible.  The  book,  for  want  of 
the  broker's  signature,  was  not  binding,  and,  conse- 
quently, there  was  no' proper  evidence  of  a  binding  con* 
tract.  The  case  of  Powell  v.  Divett  turned  entirely 
upon  the  question  of  fraud,  and  cannot  be  considered 
as  an  authority  for  the  decision  of  this  question.  Then 
the  case  of  Hayman^  v.  Neale  is  very  strong  for  the  de- 
fendant Lord  EUenbdrough  begins  his  judgment!  by 
stating,  that  after  the  broker  has  entered  the  contract  in 
his  book,  neither  party  can  recede  from  it.  The  bought 
and  sold  note  is  not  sent  on  approbation,  nor  does  it 
constitute  die  contract.  The  entry  made  and  signed  by 
the  broker  is  alone  the  binding  contract.  It  is  true, 
that  in  Cummitig  v.  Roebuck^  Gibbs  C.  J.  mentions  this 
doctrine,  and  says,  it  has  been  contradicted.  He  must 
have  alluded  to  the  case  of  Dickenson  v.  Ltlwal  (a), 
which  was  decided  a  few  months  before  Cumming  ▼. 
Baebuck :  but  it  does  not  warrant  the  observation.  In 
that  case  the  broker  made  no  entry  in  his  book,  but 
signed  and  delivered  bought  and  sold  notes;  Hinde 
v.  Whitehouse  {b)  was  cited  to  show  that  these  were  in- 
sufficient, but  Lord  Mlenborough  said,  ^^  That  case  does 
not  go  the  length  of  deciding  that  where  no  entry  is 

(a)  1  Stark.  iST.  P.  C.  1 28.  {b)  7  ^<M/,  558. 

made 


Aplalo. 
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made  in  the  broker's  book  the  bought  and  sola  notes        1826^. 
may  not  be  sufficient  to  satisfy  the  statute;"   and  his  " 

Lordship  offered  to  reserve  the  point.      Here  there  was  '     Agamse 
an  entry  in  the  broker's  book,  which  constitutes  an  es- 
sential difference  between  the  two  cases. 

Cur.  ado,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  It  appears  in  this  case  that  Virgo  the 
broker  was  authorised  by  the  defendant  to  sell  the 
goods  in  question,  that  he  contracted  for  the  sale  of 
them  to  the  plaintiff,  entered  a  memorandum  of  the 
bargain  in  his  broker's  book,  but  did  not  sign  that  entry^ 
and  then  sent  to  each  of  the  parties  a  copy  of  the 
memorandum  signed  by  himself.  The  only  objection  to 
the  validity  of  the  contract,  is  the  want  of  his  signature 
to  the  memorandum  in  the  book. 

It  is  clear  that  the  contract  was  made  in  such  a 
manner  as  to  bind  the  defendant  within  the  requisites  of 
the  statute  of  frauds.  If,  therefore,  it  is  to  be  held  in* 
valid,  this  can  only  be  done  on  the  ground  of  some 
usage  or  custom  of  merchants,  which  the  Court  is  at 
liberty  to  recognize  as  a  part  of  the  common  law.  No 
such  usage  has  been  found,  or  stated  as  a  fact  upon  the 
present  occasion.  There  are  several  cases  in  the  books 
in  which  this  point  has  been  noticed.  They  were  all 
(jpioCed  in  the  argument  at  the  bar,  and  it  is  unnecessary 
to  repeat  them.  A  signed  entry  in  the  broker's  book, 
and  signed  notes  conformable  to  each  other  delivered  to 
die  piarties,  are  spoken  of  as  making  a  valid  contract : 
the  entry  in  the  book  has  been  called  the  original,  and 
the  notes  copies,  but  there  is  not  any  actual  decision 
that  a  valid  contract  may  not  be  made  by  notes  duly 

signed, 


AfUiWt 
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18SG.       sign^y  if  the  entry  in  the  book  be  unsigned ;  and  in 
~  one  case  the  late  Lord  Chief  Justice  GiU)s  is  reported 

GooM  '^ 

fffunMi  to  have  spoken  of  some  supposed  decision  to  that  efiect 
as  having  been  overruled.  Under  such  circumstances, 
we  cannot  say  that  the  rule  for  which  the  defendant 
contends  has  been  adopted  by  the  Court  as  part  of  the 
law  merchant.  Strong  expressions,  as  to  the  duty  of  the 
broker  to  sign  his  book,  do  not  go  far  enough  for  this 
purpose,  nor  does  the  obligation  to  do  this,  which  a 
looker  is  supposed  to  enter  into  upon  receiving  a  licence 
to  practise  in  the  city  of  London.  Brokers  are,  I  be* 
Ueve,  established  in  the  principal  commercial  towns  on 
the  continent,  under  municipal  regulations,  calculated  to 
obtain  punctuality  and  fidelity  in  their  dealings;  and 
the  signature  of  their  book  is  certainly  one  method  of 
insuring  these,  and  may  in  some  cases  furnish  evidence 
and  facilitate  the  proof  of  a  contract.  We  have  nd 
doubt  that  a  broker  ought  to  sign  his  book;  and  that 
every  punctual  broker  will  do  so.  But  if  we  were  to 
hold  such  a  signature  essential  to  the  validity  of  the 
contract,  we  should  go  further  than  the  Courts  have 
hitherto  gone,  and  might  possibly  lay  down  a  rule  that 
would  be  followed  by  serious  inconvenience,  because 
we  should  make  the  validity  of  the  contract  to  depend 
upon  some  private  act,  of  which  neither  of  the  parties 
to  the  contract  would  be  informed,  and  thereby  place 
it  in  the  power  of  a  negligent  or  fraudulent  man  to 
render  the  engagements  of  parties  valid  or  invalid  at 
his  pleasure. 

For  these  reasons  we  think  the  plaintiff  is  entitled  to 
retain  the  verdict. 

Postea  to  the  plaintiff. 
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WS6. 


RULE  OF  COURT. 
Mkhaebnas  Tenky  7  G.  4.  18fi6. 

W^SRiSAs  in  and  by  a  rule  of  this  Court  made 
Mondcnf  next  after  the  Octaoc  of  the  Purification  qf  tie 
jBlessed  Fit^gin  Mcayy  in  the  fifty-seventh  year  of  his 
lite  Mqesty  King  George  the  Third :  It  was  *<  ob- 
nEMJBJ}f  that  not  more  than  three  prisoners  be  suffered 
.to  lodge  in  one  room  in  the  King's  Bench  Prison  at  the 
same  time,  until  the  number  of  prisoners  within  the 
prison  shall  exceed  five  hundred  and  forty,  and  not 
iDore  than  four  when  they  exceed  that  number^  until 
they  exceed  seven  hundred."  It  is  hereby  fubtheb 
.pBDSBEDy  that  not  more  than  five  prisoners  shall  b^ 
satEsred  to  lodge  in  one  room  in  the  King^s  Bench 
Prison  at  the  same  time,  until  the  whole  number  of  pri- 
soners within  the  prison  shall  exceed  nine  hundred. 

By  the  Court. 
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1826. 


iS^^^V  28tb,  Carne  and  Others  against  Legh. 

]^tto^  t!SY^  A  ^ULE  had  been  obtained  by  the  defendant  in 
brought  ■gaiiitt  this  action  to  stay  the  proceedings  without  payment 

■everu  penont  "  '  ^  °  . 

for  the  laiiM      of  costs,  and  that  the  plaintiff  should  pay  the  costs  of 

debt*  iHio  (if 

at  all)  wera  the  application.  The  rule  was  obtained  upon  an  affi- 
£  ddlbnda^  davit  that  the  plaintifis  had  commenced  separate  actions 
hating  paid  dM^^^^  the  defendant  and  two  other  persons  for  the 
J^^^JJ*^^^^  same  demand,  for  which  they  were  (if  at  all)  joindy 
^/^yy         liable,  and  that  the  debt  and  costs  in  one  of  the  other 

itayed  the  pio-  ^ 

cenUngB  in  the   actions  had  been  paid. 

olhen  witiumt 

Marryat  showed  cause,  upon  an  affidavit  that  the 
several  actions  were  commenced  to  recover  a  debt  doe 
to  the  plaintiffs  from  the  ^  Wheal  Concord  Mining  Com- 
pany ;"  that  they  believed  that  the  several  defendants 
were  partners  in  the  concern,  but  that  they  reiused  t6 
admit  that  fiict. 


Per  Curiam.  This  being  a  joint  debt  the  plaintiff 
were  at  liberty  to  sue  all  the  debtors  together,  or  any 
one  separately,  leaving  him  to  plead  in  abatement ;  but 
he  had  no  right  to  sue  all  the  parties  separately  for  one 
and  the  same  demand.  The  rule  must  be  made  abso- 
lute. 

Rule  absolute. 

Scarlett  and  N.  R,  Clarke  were  to  have  supported  the 
rule^ 
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1826. 


Ham  against  Greg.  7w«y, 

IN  this  case  i^sue  was  joined  in  last  Easier  tenOf  and  WheraacMue 
in  I/mdan  was 

notice  of  trial  given  for  the  London  sittings  after  that  nudearemaiMt 

mi  1  ...  firomthoiit- 

term.     1  he  cause  was  made  a  remanet  to  the  sittings  tings  after 
after  Trinitt/  term,  and  then  the  plaintiff,  on  account  of  ^^^L^^t^ 
the  absence  of  a  material  witness,  did  not  take  the  record  ^^[^  ^^SSL 
to  the  marshal  for  trial.     In  this  term  a  rule  nisi  for  ^^J^^^, 
ittdgment  as  in  case  of  nonsuit  was  obtained.  that  the  defend- 

ant  was  en- 
titled to  moTe 
for  judgment 

Mereooether  showed  cause,  and  contended  that,  ac-  m  in  case  of 
cording  to  the  general  rule,  when  a  record  has  once 
been  carried  down  for  trial  by  the  plaintiff  the  defend- 
ant cannot  have  judgment  as  in  case  of  nonsuit,  and 
that  this  diflered  from  the  case  of  Gadd  v.  Bennett  (a), 
(where  it  was  held  that  the  rule  did  not  apply  to  London 
pauses,)  because  the  delay  in  that  case  arose,  from  the 
act  of  the  parties,  in  this  from  the  act  of  the  Court. 


Can^pbeUy  contrk,  contended  that  in  Gadd  v.  Bennett 
the  rule  was  laid  down  in  general  terms,  that  judgment 
as  in  case  of  nonsuit  may  be  had  after  a  cause  has  been 
made  a  remanet  in  London  or  Middlesex. 

t 

Per  Curiam,,  There  is  a  great  difference  between 
causes  entered  for  trial  in  London  or  Middlesex  and  at 
the  assizes  in  other  counties.  In  the  former  the  record 
is  not  re-entered,  nor  is  any  fresh  notice  of.  trial  given, 

the 
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1826#  the  cause  comes  on  as  if  the  sittings  had  been  continaed 

^^^  without  interruption.     The  defendant  is  therefore  en- 

t^insi  titled  to  move  for  judgm^t  as  in  case  of  nonsuit. 


Greo. 


The  plaintiff  then  consented  to  give  a  peremptory 
uoderClftking)  and  the  rule  was  discharged. 


il^^28tfa.  ^^^  ^^  *^®  several  demises  of  George  CATErf 

the  Elder,  T.  Carr,  J.  Weir,  Elizabeth 
Staffick,  Edward  Jones,  and  Georgb^ 
Hicks  against  The  Rev.  W.  Somerville, 
W.  DiGBY,  Esq.,  S.  Beaufoy,  The  Rev.  H. 
Bellairs,  The  Coventry  Canal  Company, 
J.  Cox,  X  Chilwell,  W.  Jenkins,  T.  John-^' 

SON,      T;    KfiLLEt,     Ci    M*TaGGART,     P.    W*^ 

Williams,  J.  Smith,  J,  Sparrow,  J.  P.  Shaw, 
D.  Thomas,  W.  Thomas,  J.  Worrand,  Eli- 
zabeth Wheatley,  and  Thomas  Heathcote. 


A  rector  in 
December  IS] 6, 


'^FHIS  was   an  action   of  ejectment,  brought  by  the 
granted,  bar-  lessors  of  the  plaintiff  against  the  defendants,  who 

gained,  sold,  . 

and  demised      are  the  occupiers  of  the  parsonage  houses  and  glebe 

the  rectory  and    ,       ,    ,    , 

all  the  glebe  lands  belonging  to  the  rectory  ol  Bedwatth  and  vicarage 

to  a  u^isteeVor  of  Meriden  respectively,  in  the  county  of  Wartxdck.     At 

^uitj^B,  ^^®  ^^^^^    before  HuUock  B.,  at   the  fVarwick   Spring 

iThSSiV^  assizes,  1825,  the  jury  found  a  verdict  for  the  plaintiff, 

ihould  so  long 

liire.  This  conveyance  having  been  made  after  the  passing  of  the  43  G*  3.  c.  84.,  and 
before  the  passing  of  the  57  G.  3.  c.  99.,  was  held  to  be  a  valid  conveyance,  and  to  ptM 
the  legal  estate  to  the  trustee. 

The  rector  succeeded  to  the  rectory,  upon  the  death  of  the  former  incumbent,  in  jfpnl 
1816.  jI,  and  B,  were  then  in  possession  of  the  glebe  lands,  having  been  tenants  of  the 
former  incumbent,  and  they  continued  in  possession  until  after  December  1816,  when  the 
rector  conveyed  them  to  the  trustee  for  securing  tlte  annuity  :  Held,  that  the  latter  could 
not  mamtain  an  ejectment  against  A,  and  J3.  without  giving  them  a  notice  to  quit. 

subject 
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flubject  to  the  opinion  of  this  Court  as  to  the  plaintiff's        1BS6* 
right  to  recover  the  whole,  or  any  part  of  the  premises,       — — 

DoK  dnn* 

on  the  following  case :  Catm 


The  Honourable  and  Reverend  Edward  Finch  be«  SommnuBr 
caibe  rector  of  the  rectory  o(  Bedworthf  in  the  county  of 
JVarooickf  on  the  IStb  day  of  Jpril  1816,  on  a  vacancy 
by  the  resignation  of  the  last  incumbent,  and  vicar  of  the 
vicarage  of  Meridettj  in  the  county  of  Waraoickj  on  the 
fBfUtk  day  of  March  in  the  same  year,  on  a  vacancy  by  the 
death  of  the  last  incumbent ;  and  being  such  rector  and 
vicar,  by  a  certain  indenture,  bearing  date  the  20th  ofDe^ 
ember  1816,  in  consideration  of  6001.  granted  for  his  life 
to  Mr.  George  Cotes  an  annuity  of  100/.,  charged  upon 
tbe  rectory  of  Bedworth  and  vicarage  of  Meriden,  with 
the  usual  powers  of  distress  and  entry,  in  case  of  the  an* 
niiity  being  in  arrear,  and  for  better  securing  the  an-* 
natty,  and  in  consideration  of  105.,  the  said  Edward 
Finch  did  by  the  said  indenture  grant,  bargain,  sell,  and 
demise  unto  William  Hicks,  bis  executors,  &c.,  all  and 
siogular  the  said  rectory  of  Bedworth.  and  vicange  of 
Meriden,  in  the  county  of  Warwicky  and  all  the  glebe 
lands,  messuages,  or  tenements,  tithes,  tenths,  oblations^ 
obventious,  profits,  and  emoluments  arising  from  the 
said  rectory  and  vicarage,  habendum  to  the  said  HickSf  ^ 
hk  executors,  &c.,  for  and  during  the  term  of  100  years 
thence  next  ensuing^  if  the  said  E.  Finch  should  so  long 
live,  and  his  interest  therein  so  long  continue,  at  a 
pepper  cora  rent,  upon  trust,  for  better  securing  the  due 
payment  of  the  annuity,  and  all  costs,  &&,  by  the  ways 
and  means  therein  mentioned,  and  upon  further  trust, 
that  until  the  annuity  should  be  in  arrear  by  the  time 
therein  mentioned,  and  also  when  and  so  often  as  all 
arrears  oS  the  annuity,  and  the  costs,  &c.  should  be 

raised 
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1826.       raised  or  fully  satisfied  and  paid,  to  permit  and  suffer 
_  the  said  Edward  FincJu  his  executors*  &c.,  to  receive 

Dos  dem.  ^  '       . 

Gates        and  take  the  rents,  oblations,  produce,  and  profits  of  the 
SoMiRTiLLi.    said  rectory,  vicarage,  glebe  lands,  messuages,  tithes, 
tenths,  emoluments,  and  appurtenances,  to  and  for  his 
or  their  own  use  and  benefit ;  and  upon  further  trusty 
that,  after  paying  the  annuity  and  such  costs,  &c.,  to  pay 
.  to  the  said  Edward  Finch  or  his  assigns,  or  to  whom  he  or 
they  should  direct  or  appoint,  the  money,  if  any,  which 
from  time  to  time  should  remain  in  the  hands  of  William 
Hicksy  his  executors,  &c.,'  unapplied  to  any  of  the  pur- 
poses aforesaid.     William  Hicks  died  on  or  about  the 
S6th  oi December  \S\9i  leaving  Edward  Jones  and  George 
HickSf  two  of  the  lessors  of  the  plaintifl^,  his  executors. 
Ten  writs  of  fieri   facias  or  judgments   in    debt  en- 
tered up  in  or  as  of  Trinity  term,  1819,  at  the  suit 
of  various   creditors  of  Edward  Finch,    having  been, 
on  the  26th   day  of  June  in   the  same  year,   issued 
against  him,  and  directed  to  the  sherifi*  of  Warwick- 
shire,  and  the  sheriff  having  thereupon  returned  *^  nulla 
bona,"  and  that  Edward  Finch  was  a  beneficed  clerk, 
having  no  lay  fee,  ten  writs  of  levari  facias  de  bonis  ec- 
desiasticis  were,   on  the  Sd  day  of  July  1819,  issued 
to  the  then  Bishop  o{ Lichfield  SiXxA  Caoentry,  within  whose 
diocese  the  rectory  of  Bedworth,  and  the  vicarage  of 
Meriden  are  situate,  who,  upon  receipt  of  those  writs, 
granted  to  William  Mott,  Esq.  sequestrations,  dated  re- 
spectively the  8th  of  July,  in  the  last-mentioned  year,  of 
the  rents,  tithes,  oblations,  obventions,  fruits,  issues^  and 
profits,  and  other  ecclesiastical  goods  of  Edward  Finch 
belonging  to  the  said  rectory  and  vicarage,  by  the  first 
of  which  sequestrations  the  sequestrator  was  empowered 
to  levy,   sue  for,  and  receive,  and  to  dispose  of  the 

rents, 
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vents,  titbes,  Sux,  to  the  end  that  thereout  the  charged       ]r8S6. 

of  duty  and  serving  the  cures  in  the  churches  and        

throughout  the  parishes  of  Bedworth  and  Meriden  afore-  Cavm 
said,  by  ministers  to  be  nominated  or  approved  by  the 
bishop  for  the  time  being,  with  such  stipend  as  he 
should  appoint  for  so  doing,  and  all  other  burdens, 
ordinarj  or  extraordinary,  incumbent  on  the  said  rectory 
Old  vicarage,  and  on  Edvoard  Fincbj  as  rector  and 
vicar  thereof  might  be  in  the  first  place  paid  and  dis* 
dunged  by  the  sequestrator,  and  the  remainder  ren- 
deKd  to  W.  LUOef  J.  Woodcodc  the  elder,  J:  Woodcock 
the  younger,  (the  crediUM^  named  in  the  first  writ  of 
levari  &das,)  for  their  debt  and  damages  in  the  sdd 
writ  mentioned ;  provided  that  the  sequestrator  should 
dariag  the  sequestration  render  to  the  bishop  a  true 
aeoount  of  what  he  should  receive  and  discharge  in  that 
bdial£  All  the  sequestrations  were  of  the  same  dat^ 
and  in  the  same  form,  except  that  those  issued  after 
die  first  were  made  subject  to  the  prior  ones.  A  witness 
staled  that  he  had  since  1822  received  the  rents  of  the 
toumts  of  the  premises  belon^g  to  the  vicarage  of  Jlfe- 
rufefi,  and  paid  them  over  to  the  sequestrator.  The  Rev.  . 
Himry  Bdlatrs^  curate  ofBedworthj  and  the  Rev.  WiUiam 
SomeraUe^  curate  of  Meridenj  two  of  the  defendants,  were 
ID  the  respective  occupation  of  the  parsonage  houses  of 
the  said  rectory  or  vicarage,  and  of  lands  adjoining 
thereto.  The  other  defendants  were  tenants  of  pre- 
nisea  belonging  either  to  the  rectory  or  vicarage,  and 
lome  of  them,  vias.  the  Cooenhy  Canal  Company^  J.  Q>t^ 
J.  CUhoeHf  fV.  Jenkins  J  T.  Kelleyj  J.  Smithy  J.  SparrcfWp 
J*  P.  Shaxo^  J.  Worrandj  and  E.  Wheattey^  occupied  the 
premiaea  in  their  possession  as  tenants  to  the  former 
VeXi.  YI.  K  incumbent 


iigamti 
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1826.       incumbent  previously  to  Mr.  FincKs  becoming  rector 
^  and  vicar,  and  had  ever  since  continued  in  such  occu- 

CATn  pation.  Mr.  Finch  was  proved  to  be  living  at  the  island 
o(  Mauritius  in  October  1824.  This  case  was  argued  in 
Trinity  term  by ' 

Goulbum  for  the  lessors  of  the  plaintiff.  Tlie  legal 
estate  in  the  premises  in  question  is  in  E.Janes  and 
George  Hicksj  the  executors  of  W.  Hicksj  the  trustee  of 
the  term  for  securing  the  annuity.  The  statute  IS  Eb'z. 
c.  20.y  which  declared  void  all  charges  of  benefices 
with  cure  with  any  pension,  &c.  &c.,  was  repealed  by 
the  statute  4S  G.  8.  c.  84.  s.  10.,  but  was  partially  re- 
vived in  1817  by  the  statute  57  6.  S.  c.  99.  5.1.  -The 
grant  bf  the  annuity  in  question  was  made  in  1816, 
while  the  statute  of  the  43  G.  S.  was  in  force,  and  is 
therefore  valid.  White  v.  The  Bishop  of  Peterborough  (a) 
and  Silver  v.  The  Bishop  of  Noj-wich  (b)  are  authorities 
to  show  that  the  legal  estate  in  the  premises  is  in  the 
lessor  of  the  plaintiff.  Co.  Litt.  4f5  a.  shows  that  this 
grant  is  valid,  during  the  life  of  the  incumbent,  against 
him  and  all  claiming  under  him.  But  then  it  will  be 
said  that  some  of  the  defendants  were  tenants  to  the 
former  incumbent,  and  that  having  continued  to  hold 
since  Mr.  Finch  became  incumbent,  they  became  his 
tenants,  and  are  entitled  tO'  a  notice  to  quit.  Their 
tenancies  determined  by  the  death  of  the  former  in- 
cumbent, and  there  is  no  fact  stated  in  the  case  from 
which  it  can  be  inferred  that  Mr.  Finch  ever  acknow- 
ledged them  as  his  tenants. 

(a)  SSicanti,  109.  (6)  If>id,  112,  in  a  note. 

Holbech 


agalnti 
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Hclbech  contri.    It  must  be  conceded  that  there  are     '  1826. 
authorities  to  show,  that  a  lease  by  a  rector  is  good  during  ^^ 

his  life  against  him  and  those  claiming  under  him ;  al-        Catm 
tboogfa  in  Bevdl  v.  Hart  {a)  the  point  was  doubted ;  and 
in  JProgmarUm  v.  Scott  {b)  it  was  held  that  a  rector  might 
leoorer  in  ejectment  against  his  lessee,  on  the  ground 
of  the  lease  being  void  by  his  own  non-residence.     But 
die  question  in  this  case  is,  whether  the  lessors  of  the 
|daintiff  can  recover  against  these  defendants.     In  JSr- 
fingfon  V.  Hcmard  {c\  a  rector  entitled  to  an  annual 
stipend  in  lieu  of  tithes  assigned  it  by  way  of  mortgage, 
afterwards  a  creditor  of  the  rector  having  obtained  judg- 
ment, and  in  ther  regular  course  a  sequestration  of  the 
stipend,  the  Master  of  the  Rolls  held  that  the  mortgagee 
shoold  be  preferred  to  the  judgment  creditor,  but  without 
fre/ndice  to  the  601.  per  annum  allowed  by  the  ordinary  for 
performing  the  cure.   By  this  ejectment  the  plaintiff  seeks 
to  take  the  whole  profits  of  the  rectory.     Suppose,  in 
order  to  have  the  cure  supplied,  the  bishop,  without 
any  writ  of  fieri   facias,    had   sequestered,    could  this 
qectment  have  been  maintained  ?    Then  as  to  those  de- 
fendants who  were  tenants  to  the  former  incumbents, 
there  is  sufficient  to  show  that  they  became  tenants  to 
Finch.      They  have   continued    in   occupation   of  the 
premises  ever  since,  and  a  letting  by  Finch  to  them 
prior  to  the  grant  of  the  annuity  may  be  presumed. 
They  are  not  trespassers,  but  at  least  tenants  by  suf- 
ferance. 

Cur.  adv.  vult. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 

(a)  GMdifr.  139.  (6)  2  Ea$i,  467.  (c)  Ambi.  485. 

K  2  Court. 
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18S6v       Couru    Haying  first  stated  th«  beta  of  the  ca3€^  ha  fv^ 
_.     ,  oeeded  as  follows : 

Catm  Upon  the  first  question  reserved  in  this  case^  we  am 

of  opinion  that  the  lessors  of  the  plainti£^  Jones  and 
Hicks^  had  the  legal  estate  in  the  premises  in  question^ 
as  executors  of  fVm.  Hicks  the  trustee  of  the  temut 
granted  for  securing  the  annuity  by  the  indenture  of  tha- 
^Qdiof  December  IB16.  The  statute  li^EKz.  ir. SO.  had 
been  repealed  before  the  date  of  this  indenture^  and  the 
statute  57  6.  5.c.  99.  had  not  then  passed,  so  that  tbere 
existed  at  the  time  no  statute  against  the  validi^  of  thia 
grant,  and  the  grant  consequently  was  good  during  the 
incumbency  of  the  grantor. 

Upon  the  second  question  we  are  of  pinion,  that  the 
persons  who  were  in  possession  as  tenants  prior  tQ  the 
incumbency  of  Mr.  Finch  were  entitled  to  a  notice  te 
quit.  The  occupiers  in  Bedwortk  had  been  in  poa« 
session  for  eight  months,  and  those  in  Meriden  for  nine 
months,  between  Mr.  FincVs  promotion  and  the  grant 
of  the  annuity,  and  they  had  not  been  disturbed.  After 
such  a  lapse  of  time,  we  think  Mr.  Finck  must  be  pre- 
sumed to  have  assented  to  the  continuance  of  their 
tenancy  under  the  same  terms  as  before,  and  that  he 
could  not  have  dispossessed  them  without  a  notice  to 
quit ;  and  if  he  could  not,  neither  could  any  person 
claiming  under  him. 

The  verdict,  therefore,  is  to  be  entered  for  the  ten 
defendants  who  fall  under  this  description;  but,  a^ 
.against  all  the  others,  it  must  be  entered  for  the  phun- 
tifi.  No  question  properly  arises  in  this  case  as  to  the 
authority  of  the  bishop  to  place  a  curate  in  the  par- 
sonage house  under  a  sequestration,  and  in  the  absence 
of  the  incumbent,  because  it  does  not  appear  that  Mr. 

Samer-' 
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SomtroiUe  or  Mr.  BeUairt  had  been  placed  in  the  houses       1826. 
by  the  bishop,  or  even  that  either  of  them  had  been       "— "" 

.  "^  Doi  dem. 

Bomioated  or  approved  of  by  him  according  to  the  pro-        Catss  ^ 

viskm  of  the  sequestration.  Somsetilu. 


Sophia  Nye,  Spinster,  Henry  Nye  and  Charles 
Nye,  Infants,  by  the  said  S.  Nye,  their  Mother 
and  next  Friend,  against  John  Moseley. 

T'HE  Vioe-Chancellor  sent  the  fi>llowing  case  for  the  A  maiTMd 

n  %  •     r^  in*n»  liTiiiff  In 

opinion  of  this  Court :  the  itiDe  home 

'  in  die  year  1808  Sophia  Njf/e  became  the  servant  of  ^;oii^ited  for 


Jdm  Mosdeify  and  continued  to  live  in  his  family  in  the  ^J^^^^romiiii, 
capaciQf  of  cook  until  the  year  1812.  he  J^'^SLSI 

Jokn  Mo$dey  was  at  the  time  of  Sophia  Nye's  be-  ^"^^^ 
eoming  bis  servant,  and  has  ever  since  continued  to  be^  ducted  henelf 

with  piu|U'ietj 

a  mtfried  man  living  with  his  wife,  but  had  at  the  time  and  mmlhy. 
afiMresaid  ceased  to  have  sexual  intercourse  with  his  wife  pinticm  of  that 
bjr  medical  advice.    In  the  course  of  the  year  1810  a  to  a>hia>it  with 
oohabitadon  took  place  between  J.  Moseley  and  S.  Nye,  h^'/bon?^* 
previously  to  which  S.  Nye  had  always  conducted  herself  *°  "^tTtoher 


propriety  and  morality ;  and  she  continued  to  live  for  hf  Hf«> 

*^   f^      ^  -^  '  ^  ^  and  the  pay- 

ia  c7.  Mosda^s  family,  and  to  cohabit  with  him  until  the  ment  of  a  ram 

of  money  ai  a 

year  1812,  when  he  provided  and  fitted  up  a  cottage  proirision  for 
ibr  her  in  the  neighbourhood  of  his  residence,  and  she  whidi  ihebad 
removed  to  and  resided  at  sodi  cottage,  and  cohabited  dining  such 
with  hhn  tfcere  till  the  year  1816.     In  the  course  of  ^^j^^"^ 
iDGfa  oofaabitation  S.  Nye  was  delivered  of  one  child,  and  J^^  be  wLa- 
was  at  the  determination  thereof  in  a  state  of  pregnancy,  tj^eduponthk 
and  has  since  been  delivered  of  another  child.    In  1816 
J.  Maf«2^  determined  such  cohabitation,  and  at  thedme 

K  3  of 
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1886.  of  determining  such  cohabitation  he  executed  a  bond  to 
jj^  the  said  S.  Nye^  conditioned  for  the  payment  of  an 
ojffdnu  annuity  of  100/.  to  her  for  the  term  of  her  natural  life, 
and  for  the  payment  of  500/.  each  to  the  said  children 
at  his  death.  The  annuity  is  unpaid  for  one  year. 
The  question  for  the  opinion  of  this  Court  was,  whether 
the  circumstances  of  the  case  afforded  to  J.  Moseley  a 
good  ground  of  defence  at  law,  to  an  action  brought  by 
S.Nye  against  him  upon  the  bond  to  recover  the  arrears 
of  tlie  annuity  ? 

Storks  for  the  plaintiff.  An  action  at  law  is  main- 
tainable upon  this  bond,  for  the  facts  stated  in  the 
case  afford  no  defence,  unless  it  is  to  be  laid  down 
as  a  general  principle,  that  a  married  man  cannot 
contract  an  obligation  to  provide  for  a  wo'tnan  with 
whom,  while  he  was  a  married  man,  he  has  illicitly 
cohabited.  The  general  rule  is,  that  a  bond  given  in 
consideration  of  future  cohabitation  is  void,  but  that  a 
bond  given  in  convsideration  of  past  cohabitation  is  good, 
.  Walkei'  v.  Perkins  (a),  Turner  v.  Vaughan  {b\  Lady  Cox^s 
case  (c).  Here,  the  consideration  for  the  bond  was  past 
cohabitation.  But  it  will  be  insisted  in  this  case,  that 
although  the  above  rule  be  generally  true,  it  does  not 
apply  to  this  case,  because  the  obligor  was  a  married 
man  during  the  time  he  cohabited  with  the  obligee,  and 
she  knew  him  to  be  so.  The  case  of  Priest  v.  Parrot  {d) 
will  be  relied  upon.  There  a  bill  for  payment  of  a  sum 
of  money  and  an  annuity  secured  by  a  deed-poll  was 
filed  by  a  young  woman  who  had  been  seduced  by  a 

(a)  3  Burr.  1568.  (6)  2  Wilt,  SSg. 

(c)  3  P.  Wmt.  339.  (rf)  2  Ves.  160. 

married 
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married  man  in  whose  family  she  lived  as  companion  to        1826. 
his  wife,  and  who  by  continuing  to  live  with  him  oc-       "^jjl 
casioned  a  separation,  and  the  bill  was  dismissed.     It       agamti 
does  not  appear  from  the  report  of  that  case  whether  the 
bond  was  given  to  induce  future  cohabitation  :  here  the 
bond  was  not  given   until  the  illicit  intercourse   had 
ceased.     The  object  of  the  obligor  was  to  make  some 
reparation  for  the  injury  he  had  done  to  the  woman,  by 
providing  for  her  and  her  children ;  and  a  man  who  does 
a  wrong  surely  ought  to  have  it  in  his  power  to  make 
reparation.     In  Annandale  v.  Harris  (a),  the  Marquis  of 
Annandale  having   seduced  an  innocent   woman,  and 
having  had  a  child  by  her,  gave  her  a  writing,  obliging 
himself  to  pay  her  2000/.  after  his  death,  for  the  pur- 
diasing  of  an  annuity  for  her  and  the  child  for  their 
lives,  and  performance  of  this  agreement  was  enforced 
by  a  court  of  equity.      It  does   not  appear   distinctly 
whether  the  Marquis  was  a  married  man  during  the 
cohabitation ;  but  Lord  Hardwicke  says  in  that  case, 
'^  If  a  man  does  mislead  an  innocent  woman,  it  is  both 
reason  and  justice  that  he  should  make  her  a  reparation." 
In  Spicer  v.  Hayward  (b)  the  plaintiff  seduced  his  wife's 
sister,  and  had  several  children  by  her,  and  gave  her 
some  bonds  for  payment  of  money,  as  a  provision  for  her 
and  her  children ;  and  these  bonds  being  put  in  suit,  he 
filed  a.  bill,  suggesting  that  thete  was  no  valuable  con- 
sideration for   them,  and  the  bill  was  dismissed  with 
costs.     In  that  case  the  plaintiff  was  married  during  the 
cohabitation,  and  the  woman  must  have  known  it.     The 
holding  such  bonds  to  be  void  will  have  a  tendency  to 
prolong  the  illicit  intercourse,  because  it  will  then  be 

(a)  2  p.  Wmt,  432.  (6)  Cha.  Prec.  114. 
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1826*       the  woman's  Interest  to  prevail  upon  the  man  to  coti- 
tinue  to  live  with  her. 

Lffoatt  contra.  The  bond  in  this  case  is  void,  be- 
cause it  was  given  by  a  married  man  to  a  single  woman 
with  whom  he  had  cohabited,  he,  during  the  whole 
period  of  that  cohabitation,  having  been  a  married  man, 
and  known  to  the  woman  to  be  such.  It  may  be  con* 
ceded  that  a  mere  voluntary  bond  is  good,  both  at  law 
and  in  equity.  The  principle  upon  which  a  bond,  the 
consideration  for  which  is  future  cohabitation,  has  been 
held  to  be  void,  is,  that  it  has  a  tendency  to  encourage 
vice  and  immorality.  A  bond  given  to  the  woman 
during  the  continuance  of  the  cohabitation  must  be  void 
upon  the  same  principle,  because  the  continuance  of  die 
cohabitation  must  in  that  case  be  presumed  to  be  part 
of  the  consideration;  and  if  the  question  were  now 
raised  for  the  first  time,  there  would  be  ample  ground 
for  contending  that  a  bond,  for  which  the  consideration 
was  past  cohabitation,  would  be  void  also,  because  the 
very  hope  of  obtaining  such  a  bond  has  a  tendency  to 
cause  the  continuance  of  the  intercourse.  It  must, 
however,  now  be  conceded,  that  such  a  bond  given 
by  a  single  man  is  good.  It  is  allowed  to  be  en- 
forced upon  the  principle,  that  the  sum  secured  by  the 
bond  is  considered  in  the  nature  of  voluntary  damages 
agreed  to  be  paid  by  the  obligor  as  a  compensation  for 
the  injury  done  to  the  woman.  Now  what  is  the  nature 
of  that  injury?  It  is  not  her  seduction ;  for  that,  by  the 
law  of  England,  is  considered  not  to  be  any  injury  to 
the  woman,  but  to  the  person  only  who  is  entitled  to  her 
services.  The  injury  is  a  presumed  breach  of  a  promise 
of  marriage.     Where  the  parties  are  both  unmarried, 

there 
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there  is  groand  for  presnming  that  a  promise  of  marriage       1 8f6. 
fcss  been  made,  and  if  so^  an  actual  injury  is  done  to  the       *-— « 
woman  hersdf  by  the  breach  of  that  promise,  and  for     ^aganut 
that  injury  damages  might  be  recovered  in  an  action  at 
law.     The  sum  secured  by  the  bond  is  then  considered 
10  be  the  Tcdyntary  damages  which  the  party  who  com- 
autted  the  injury  agreed  to  pay  as  a  compensation  for 
the  injury.     But  if  during  the  whole  period  of  the  oo* 
lubitation  the  man  was  married,  and  the  woman  knew 
tiiat  fiict,  it  is  dear  that  there  could  be  no  promise 
KndiDg  upon  him  to  many  her,  so  long  at  least  as  his 
wife  lived.     There  is  no  instance  in  which  such  a  bond 
^en  by  a  married  man  has  been  held  to  be  good,  and 
that  is  a  strong  argument  against  its  validity.     The  case 
6[Spieer  ▼•  Hafoxard  {a)  is  not  in  point,  because  it  pro- 
ceeded upon  the  ground,  that  a  court  of  equity  would 
BOC  interfere  where  both  parties  were  in  pari  delicto. 
In  Anmmdale  ▼•  Harris  {b)  it  is  clear  that  the  Marquis 
was  not  a  married  man  during  the  cohabitation,  for  it 
iqiipears,  from  the  report  of  that  case,  in  3  Brawn's  Par^ 
Uamenimy  CaseSj  445.,  that  the  illicit  connection  com- 
menced in  Majf  1717,  and  that  the  bond  was  executed 
in  September  1718.     Now,  in  fact,  the  Marquis  married 
his  first  wife  in  1662 ;  she  died  in  1716,  and  he  married 
4iis  second  wife  on  the  14th  of  Naoember  1718;  and 
Lord  HardeUckcj  in  observing  upon  that  case,  in  the 
ccmrse  of  his  jndgment  in  Priest  v.  Parrot  (c),  says, 
*  that  the  commerce  was  wholly  after  the  death  of  the 
first  wif^  and  before  the  second  marriage.''    There  can 
be  no  doubt  that  his  opinion  in  Priest  v.  Parrot  was, 
"diat  the  fact  of  a  man's  being  married,  and  known  to 

(«)  ChOf,  Ptec  IH.  {b)  2  P.  Wmt*  438.  (c)  2  Vet.  160. 

the 
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1SS6.       the  woman  so  to  bei  vacated  the  deed.    That  case  was 

cited  in  Matthews  v.  L e{a)f  and  Hunt  v.  MaunseU(b)f 

as  a  decision  to  that  effect ;  and  its  authority  was  never 
disputed. 

Batley  J.  It  is  clearly  established,  that  a  bond  given 
to  a  single  woman  by  a  single  man,  as  premium  pudi- 
cities,  at  the  time  when  he  determines  the  illicit  connec- 
tion, is  valid  between  the  parties.  In  such  a  case,  it  is  true, 
the  woman  has  been  guilty  only  of  fornication.  But  for- 
nication is  immoral  as  well  as  adultery.  Both  are  offences 
.  punishable  in  the  spiritual  court  In  the  latter,  there  is 
undoubtedly  a  greater  degree  of  immorality  than  in  the 
former.  But  it  is  extremely  difficult  for  a  court  of  law 
to  measure  precisely  the  different  degrees  of  immorality, 
and  to  say  that  an  act  shall  be  void,  where  the  party 
who  seeks  to  take  advantage  of  it  has  been  guilty  of 
one  degree  of  immorality,  but  that  it  shall  be  valid  where 
the  party  has  only  been  guilty  of  a  less  degree  of  immo- 
rality. It  having  been  once  established,  that  a  bond 
given  to  secure  a  provision  to  a  woman  who  has  lived 
with  a  man  in  a  state  of  fornication  is  valid,  my  pre- 
sent impression  is,  that  we  ought  not  to  hold  that  a 
bond  given  to  a  woman  who  has  lived  with  a  man  in  a 
state  of  adultery  is  void,  because  in  one  case  the  woman 
has  been  guilty  of  a  greater  degree  of  immorality  than 
in  the  other.  Priest  v.  Parrot  is  by  no  means  a  deci- 
sive authority  to  show  that  such  a  bond  may  not  be 
enforced  in  a  court  of  law  ;  for  the  decree  was  that  the 
bill  should  be  dismissed;  and  that  decree  may  have 
proceeded  on  the  ground  that  the  bond  might  be  en- 
forced at  law.     If  the  decree  had  been  that  the  bond 

(«)  1  Mad.  558.  (6)  1  Ihw.  SI  I. 

should 
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should  be  ddivered  up  to  be  cancelled,  then  it  would  18S6. 
have  been  a  strong  authority  in  support  of  the  position  " 

contended  for  on  the  part  of  the  defendant  agaifui 


Mooun 


4 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  the  circum- 
stances of  this  case  do  not  aiTord  a  good  ground  of  de- 
fence  at  law  to  an  action  by  the  said  Sophia  Nye  against 
the  said  John  Moseleyj  upon  the  said  bond,  to  recover 
the  arrears  of  the  said  annuity. 

J.  Bayley. 

G.  S.  HOLROYD. 
J.  LlTTLEDALE. 


The  King  against  T.  M.  Hubball. 

■ 

^PHIS  was   an  information  in  quo  warranto  against  To  an  inform, 
the  defendant  for  usurping  die  office  of  a  justice  of  ing  the  office  of 
the  peace  within  the  borough  of  Stafford,     The  plea  borougCdeT  * 
»et  out  the  charter  of  the  12  Joe.  1.,  by  which  the  kii^g  J^^,*^"" 

elected  It  a 
corporate  meeting,  where  a  majority  of  the  'aldermen  and  capital  burgesses  were  preseot. 
BcpUcatioD,  that  at  the  supposed  election,  five  capital  burgesses  (described  by  their  names), 
and  DO  others,  were  present,  and  that  they  were  not  the  mijor  part  of  the  capital  bur- 
fffm&m,  Rgoinder,  that  at  the  election,  besides  the  five  capital  buigeaset  named  in 
tbe  replication,  there  were  present  JC.  and  7*.,  being  then  capital  burgesses,  and  that  the 
ive  capital  burgMses  named  in  the  repUcatioD,  together  with  K*  and  T»,  were  the  mi^ 
pvt  of  the  capital  burgesses.  Surrejoinder,  that  i.  and  T.,  before  the  election  of  the 
defendant,  had  been  elected,  admitted  into,  and  eiercised  the  office  of  aldermen,  and  at  the 
diction  of  the  defendant  were  present  as  aldermen,  and  that  before  ihe  defendant's  dcdlon 
two  other  persons  were  elected,  and  admitted  as  capital  bnrgesses  in  the  room  and  steed  of 
X.  and  7.  Rebutter,  that  at  the  election  of  K.  and  T.  aa  aldermen  of  the  bonmght  the 
OMJor  pert  of  the  aldermen  were  not  assembled,  and  that  after  the  election  of  JT.  Mid  H, 
and  before  the  election  of  the  defendant  aa  justice,  and  whilst  JT.  and  T«  esercised  the 
office  of  aldermen,  informations  in  quo  warranto  were  filed  against  them,  and  judgment  of 
ouster  given,  witli  a  traverse  that  if.  and  T.  ever  were  aldermen.  Deomnrer:  Held, 
that  notwithstanding  the  judgment  of  ouster  if.  and  T,  could  not  be  conndved  aa  having 
attended  at  the  ele&on  of  the  defendant  as  capital  buigeaMa,  and  that  ^d^pneot  mniC  be 
for  the  crown.  * 

granted 
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granted  that  the  corporation  should  consist  of  a  mayor, 
ten  aldermen,  and  ten  capital  burgesses;  that  the 
mayor,  aldermen,  and  others  of  the  common  council  of 
the  borough  for  the  time  being,  or  the  greater  part  of 
them,  of  whom  the  mayor  for  the  time  being  was  to 
be  one,  should  have  foil  powar  to  choose  and  nommatey 
within  the  borough,  two  of  the  aldermen  of  die  borough 
for  the  time  being  to  be  the  justices  widiin  the  borough 
for  one  whole  year.  The  plea  then  stated  the  aocept- 
iux>e  of  the  charter  by  the  corporation,  and  that  on 
the  charter-day  in  the  year  1825,  the  then  mayor,  and 
divers^  to  wit,  six  of  the  aldermen,  and  divers,  to 
wit,  six  others  of  the  common  council  of  the  borough, 
to  wit,  six  of  the  capital  burgesses  of  the  borough  for 
the  time  being,  they  being  the  major  part  of  the  mayor, 
aldermen,  and  capital  burgesses  of  the  borough,  did, 
within  the  borough,  choose  and  nominate  the  defendant, 
being  one  of  the  aldermen  of  the  borough  for  the  time 
being,  to  be  one  of  the  justices  of  the  peace  within  the 
borough  for  one  whole  year  then  next  following;  and 
that  he,  after  he  was  so  nominated  and  chosen,  took  the 
requisite  oath,  and  was  thereupon  duly  admitted  into, 
and  did  take  upon  himself  the  office  of  justice  of  the  peace 
within  the  borough,  &c.,  and  by  that  warrant  exercised 
the  office.  To  this  plea  there  were  several  replications; 
but  the  points  discussed  at  the  bar  and  decided  by  the 
Court  arose  upon  demurrer  to  the  pleadings  following 
upon  the  sixth  replication,  which  alleged,  that  at  the  sup* 
posed  election  of  the  defendant  in  the  plea  mentioned,  the 
following  persons  and  no  others  were  present,  and  at- 
tended as  capital  burgesses  of  the  borough :  «7.  Shaw, 
J.  Griffin^  J.  Marshy  E*  Worsey^  and  J.  Rogers  s  and 
that  the  said  persons  who  so  attended  and  were  pre- 
sent 
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tent  as  capital  burgesses  at  the  said  supposed  eledioa       14S0. 
of  the  defendant  were  not,  the  major  part  of  the  capital     _    „ 

Too  Kmft 

bargesses  of  the  borough.   ,Aiid  this,  &c.    Rejoinder^       i^primM 

HVBBAU« 

that  at  the  said  election  of  the  defendant  the  said 
J.  Shamf  J.  Griffin^  J.  Mar$h^  E.  Worsey^  and  J,  Rf^ert^ 
being  capital  burgesses  of  the  borough,  attended  and 
were  present,  as  in  the  replication  mentioned;  and  that 
ever  and  above  and  besides  the  said  five  last-mentioned 
cajMtal  burgesses,   £.  Knighi  and  jB.  Turuock^  being 
then  capital  burgesses  of  the  borough,  attended  and 
were  present  at  the  same  election,  and  that  the  said 
five  capital  burgesses  of  the  borough  who  so  attended 
sad  were  present  at  that  election,  and  the  said  E.  Knight 
and  R.  Twmocky  so  then  being  capital  burgesses  of  the 
borough,  were  the  major  part  of  the  capital  burgesses 
of  the  borough.     And  this,  &c«     Surrejoinder,  that 
fm^  add  Tumock^  before  the  supposed  election  of 
the  defendant,  were  respectively  elected  and  chosen  al- 
dermen of  the  borough,  and  had  taken  their  corporal 
oath  as  aldermen  of  the  borough,  and  had  been  ad- 
mitted into  the  office  of  aldermen  of  the  borough ;  and 
that  Knight  and  Tumock  had  from  thence  hitherto  exer«> 
ctsed  the  office  of  aldermen  of  the  borough,  and  at  the 
topposed  election  of  the  defendant  attended  and  were 
present  as  aldermen  of  the  borough ;  and  that  after  the 
said  dectien  i£  Knight  and  Tumock  as  aldermen,  as  afore- 
said^ and  before  the  supposed  election  of  the  defendant^ 
twe  other  persons,  to  wit,  J.  Hawthorn  and  J.  JRogers 
vere  elected  and  chosen  capital  burgesses,  and  took  th^ir 
corporal  oath,  and  were  admitted  as  capital  burgesses 
of  the   borough  in  the  room  and   stead  of  Knight 
and  Tumock.    And  tbis,  &c«     Rebutter,  that  at  the 
time  of  the  supposed  election  of  Knight  to  be  alderman 
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18M.  of  die  boroogfa,  the  major  part  of  the  aldermen  of  the 
*""""  borough  were  not  assembled  or  present,  nor  did  meet, 
agmt$  and  that  the  supposed  dection  of  Khigki  to  be  such 
alderman  took  place  without  the  major  part  of  the  alder- 
men of  the  borough  having  assembled  or  met  or  having 
been  present  thereat ;  and  that  after  the  supposed  Sec- 
tion of  Knight  to  be  such  alderman,  and  bdbre  the 
election  of  the  defendant,  and  whibt  Knight  exercised 
the  said  office  of  alderman  under  and  by  colour  of  his  sup* 
posed  election  and  not  otherwise,  to- wit,  in  Jdtdaebnas 
term  in  the  6  G.^.  a  certain  information  in  the  nature 
of  a  quo  warranto  was  duly  exhibited  against  Knight^ 
charging  that  he  on  the  2d  of  October,  2  6. 4.  did  use 
and  exercise  without  any  legal  warrant  the  office  of  an 
alderman  of  the  borough,  &c.  And  thereupon  that 
Knight  in  Hilary  term  in  the  6  &  7  G.4.  A.  D.  1825, 
having  heard  the  said  information  read,  disclaimed 
the  office  in  the  information  specified,  and  could  not 
deny  that  he  had  usurped  upon  our  lord  tlie  king  the 
said  office,  and  confessed  and  acknowledged  the  said 
usurpation  in  manner  and  form  as  in  the  said  inform- 
ation above  alleged;  and  thereupon  it  was  adjudged  that 
the  said  Knight  should  not  further  intermeddle  with 
or  concern  himself  in  or  about  the  said  office,  but  that 
he  should  be  absolutely  forejudged  and  excluded  from 
using  or  exercising  the  same.  The  rebutter  then  stated 
a  similar  information  and  a  judgment  of  ouster  against 
Ihmock,  and  then  traversed  that  Knight  and  Thmock 
ever  were  elected  and  chosen  aldermen.  And  this,  &c. 
Demurrer. 

Campbell  was  heard  in  support  of  the  demurrer,  and 
JR.  Bayly  contril. 

Abbott 
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Abbott  C.  J.    Tlie  defendant  alleges  in  his  plea  that       1886. 
.lie  was  chosen  a  justice  of  the  peace  for  the  borough  of       — — 

Tim  Kum 

Skffirdj  at  an  assembly  where  a  majority  of  the  alder-       a^d^ 
mea  and  capital  burgesses  attended.    The  prosecutor  in 
one  of  his  r^lications  denies  that  the  major  part  of  the 
Ofntal  burgesses  were  present,  and  if  he  had  done  no' 
JDoret  the  question  now  raised  upon  demurrer  would 
have  arisen  upon  the  evidence.    But  the  prosecutor  has 
gCMie  further,  and  in  his  sixth  replication  states  that  five 
persons,  whose  names  are  therein  mentioned,  and  no 
others,  were  present  as  capital  burgesses  at  the  election 
of  the  defendant,  and  that  those  five  persons  were  not 
the  major  part  of  the  capital  burgesses  of  the  borough. 
Now  as  five  certainly  are  not  a  majority  of  ten,  it  may 
be  said  that  this  is  an  argumentative  replication.     But 
if  the  defendant  had  iutended  to  insist  that  it  was  bad 
<m  that  ground,  he  ought  to  have  demurred  specially. 
Instead  of  so  doing,  he  by  his  rejoinder  goes  on  to  show 
that  more  than  five  persons  did  attend  as  capital  bur- 
gesses.    The  rejoinder  states,  that  at  the  election  of  the 
ddendant  the  five  capital  burgesses  mentioned  in  the 
replication  attended,  and  that  over  and  above  and  be- 
sides those  five.  Knight  and  Turnockj  being  also  capital 
burgesses,  attended  and  were  present,  and  that  the  five 
capital  burgesses  named  in  the  replication,  and  Knight 
and  Tumock  so  then  being  capital  burgesses,  were  the 
major  part  of  the  capital  burgesses  of  the  borough.  The 
prosecutor  in  his  surrejoinder  states,  that  before  the 
election  of  the  defendant.  Knight  and  Twnock  had  been 
elected,  admitted  to,  and  exercised  the  ofiice  of  alder- 
men, and  that  they  at  the  supposed  election  of  the  de- 
faidant  attended  and  were  present  as  aldermen;   and 
that  after  the  election  oi  Knight  and  T\amock  to  the  office 
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188;6»       of  aldermen,  aad  before  the  supposed  dection  of  the  de- 
^    „         fendant.  two  other  persons  were  elected  and  admitted  as 
qgaiwrt        capital  burgesses  in  the  room  of  Knight  and  Tumock.  It 
may  be  said  that  this  surrejoinder  is  also  argumentative;- 
but  the  defendant,  in  order  to  insist  that  it  was  bad  on 
that  ground,  ought  to  have  demurred  specially.  Instead  of 
Aat,  he  by  his  rebutter  goes  on  to  show  that  at  the  time 
of  his  election  Knight  and  Tumock  were  not  aldermen, 
but  capital  burgesses;  for  in  the  rebutter  he  states,  that 
in  Mickadmai  term  1825  judgment  of  ouster  was  had 
against  them  on  an  information  of  quo  warranto^  which 
stated  that  they  in  October  1822  usurped  the  office  of 
aldermen,  and  then  it  concludes  with  a  traverse  of  the 
fact  that  Knight  and  Tumock  ever  were  chosen  alder- 
men.   The  defendant  insists  that  the  legal  effect  of  the 
judgment  of  ouster  is,  that  they  never  having  been  duly 
elected  aldermen  continued  to  be  capital  burgesses. 
Now  that  was  the  very  point  before  the  Court  in  7^ 
King  V.  Hughes.     In  that  case  it  was  decided  by  my 
three  learned  brothers,  in  my  opinion  most  properly, 
that  Knight  and  Tumock  at  the  election  could  not  be 
considered  to  be  capital  burgesses.     I  am   therefore 
of  opinion  that,  upon  this  part  of  the  pleadings,  there 
must  be  judgment  for  the  crown. 

Judgment  for  the  crown. 
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The  KiHQ  ugmnst  Ellis. 


A  N  indictment,  duu*gi^g  the  prisoner  with  feioniinuty  Wbov 

stealing  six  shillings,  the  prqperty  (rf*  £.  UPmman^  conmctod*  "^ 


found  at  a  gaol  delivery  for  the  city  of  Exeier,  nd  ^^J^l^ 
was  afterwards,  on  the  motion  of  the  prisoner,  supported  ^^  *°^^ 


jby  affidavits  that  great  prejudice  existed  against  him  V^^^  ^ 
at  Exeter^  removed  into  this  Court  by  certiorari;  and  begiTvnia 

OfdCf  to  pffOf9 

.an  order  was  made  that  the  jury,  to  try  the  indict-  aptftjindieitd 
men^  should  be  drawn  from  the  body  of  the  oauty  of 
Devon.  The  prisoner  was  accordingly  tried  before  Ui^ 
ikdaU  J.,  sitting  at  Nisi  Prius  at  the  last  Sumnwr  ^ 
iwsizes  for  Devon^  and  found  guilty.  At  the  trial  the 
bllowing  foots  were  proved.  The  prisoner  was  a  shop- 
man in  the  employ  of  the  prosecutrix,  and  bis  honeMgr 
heing  suspected,  on  a  particular  day  the  son  ci  the  pro- 
secutrix put  seven  shillings,  one  half  crown,  and  one 
nxpence,  marked  in  a  particular  manner,  into  a  till  in 
the  shop,  in  which  there  was  no  other  silver  at  that  time, 
and  the  prisoner  was  watched  by  the  prosecutrix's  son, 
who  from  time  to  time  went  in  and  out  of  the  shop^ 
occasionally  looking  into  and  examining  the  till,  while 
customers  came  into  the  shop  and  purchased  goods. 
Upon  the  first  examination  of  the  till  it  contamod 
lU.  6d^  after  that  the  son  of  the  prosecutrix  received 
one  shilling  from  a  customer  and  put  it  into  the  till, 
afterwards  another  person  paid  one  shillii^  to  the 
prisoner,  who  was  observed  to  go  with  it  to  the  till,  4» 
put  his  band  in  and  to  withdraw  it  clenched.  He  then 
left  the  coanCer,and  was  seen  to  raise  his  hand  cloDchdl 
V4L.  VI.  L  to 
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1826.       to  his  waistcoat  pocket.     The  till  was  examined  by  the 
"       witness,  and  1 15.  GcL  were  found  in  it.  instead  of  1 35.  Sd.^ 

The  Kim 

against  which  ought  to  havc  been  there.  The  prosecutor  was 
proceeding  to  prove  other  acts  of  the  prisoner,  in  going 
to  the  till  and  taking  money,  when  Wilde  Serjt.  objected^ 
that  evidence  of  one  felony  had  already  been  given,  and 
that  the  prosecutrix  ought  not  to  be  allowed  to  prove 
several  felonies.  The  learned  Judge  overruled  the  ob- 
jection, and  the  son  of  the  prosecutrix  proved  that,  upon 
each  of  several  inspections  of  the  till  after  the  prisoner 
had  opened  it,  he  found  a  smaller  sum  than  ought  to 
have  been  there.  Upon  one  occasion  there  was  85.  6d» 
in  it,  and  the  witness  observed,  that  most  of  that  money 
was  marked^  he  then  put  in  Is.  6dL  more,  and  upon 
examining  again  found  only  6s.  6d.  He  then  caused 
the .  prboner  to  be  apprehended  and  searched,  and 
14^.  6c/.  were  found  upon  him,  six  of  the  shillings  being 
part  of  the  money  marked  by  the  witness,  and  placed  in 
the  till  the  same  morning.  The  counsel  for  the  pro- 
secution said,  that  he  relied  upon  the  taking  of  the 
35.  6d.  after  the  witness  had  added  Is.  6d,  to  the  8s.  6d. 
which  was  then  in  the  till,  and  desired  that  the  other 
takings  might  be  excluded  from  the  consideration  of  the 
jury.     The  prisoner  having  been  found  guilty, 

Praed,  within  the  first  four  days  of  the  term,  had 
moved  for  a  rule  for  staying  the  judgment;  and  it  was 
then  intimated  by  the  Lord  Chief  Justice,  that  although 
it  was  usual  to  confine  the  prosecutor  to  the  proof  of 
one  single  act  of  felony,  yet  where  the  character  of  the 
particular  act  with  which  the  prisoner  was  dharged  was  to 
be  collected  from  other  acts  done  by  him,  all  of  them  con.- 
9tituting  one  entire  transaction,  it  was  discretionary  in  4be 

Judge 


IN  THE  Seventh  Yeab  of  GEORGE  IV.  147 

Judge  to  allow  the  prosecutor  to  go  into  the  whole ;  that  1826. 
it  would,  however,  be  competent  to  the  prisoner's  coun-  ,^ 
sdf  when  he  was  brought  up  for  judgment,  to  urge  any  against 
matter  to  the  Court  to  induce  them  to  stay  the  judgment 
The.  prisoner  upon  a  subsequent  day  being  brought 
up  for  judgment,  Chitty  and  Praed  renewed  the  ap- 
plication. They  urged,  that  as  it  appeared  at  the  dif- 
ferent times  when  the  witness  went  to  the  till  money 
had  been  taken  from  it,  if  the  money  taken  each  time 
was  part  pf  the  marked  money,  each  taking  would  be  a 
distinct  felony,  and  the  prosecutor  ought  to  have  been 
confined  in  proof  to  one  felony,  otherwise  the  prisoner, 
if  afterwards  indicted  for  any  of  those  felonies,  could 
not  possibly  plead  auterfois  convict.  If,  on  the  other 
hand,  all  the  marked  money  was  taken  at  one  time,  the 
other  takings  amounted  to  embezzlement,  and  in  that 
case  evidence  of  an  offence  different  from  that  which 
was  the  subject  of  the  indictment  had  been  received. 
Hie  prosecutrix  ought  to  have  been  compelled  to  make 
her  election,  and  in  consequence  of  that  not  having  been 
done,  the  prisoner  has  been  injured  by  the  evidence 
which  has  been  given. 

C.  F.  Williams  and  Coleridge^  contrk,  were  stopped 
by  the  Court* 

Batley  J.  I  think  that  it  was  in  the  discretion  of 
the  Judge  to  confine  the  prosecutor  to  the  proof  of  one 
felony,  or  to  allow  him  to  give  evidence  of  other  acts, 
which  were  all  part  of  one  entire  transaction.  Gene- 
raUy  speaking,  it  is  not  competent  to  a  prosecutor  to 
prove  a  man  guilty  of  one  felony,  by  proving  him  guilty 
of  another  unconnected  felony ;  but  where  several  fe- 
lonies 
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1M6.  icnies  are  connected  together,  and  ibm  pact  of'Oiie 
entire  tranBaetiion,  then  ibe  one  is  evidence  to  ahiMir  the 
tfaaracter  of  the  other.  Now  all  the  erideDsa  in  this 
caae  tended  to  «how  that  the  prisoner  was  guilty  of  the 
felony  charged  in  the  indictment.  It  went  to  show  tfae 
history  of  ihe  till  from  the  time  when  the  marked  money 
was  put  into  it  up  to  the  time  when  it  was  found  ipi 
the  poseession  of  the  prisoner.  I  think,  therefore,  that 
the  evidence  was  properly  received* 

HoLROTD  J.  Upon  an  indictment  for  robbing  the 
prosecutor  of  a  coat,  the  robbery  having  been  com- 
mitted by  the  prisoner's  threatening  to  charge  the  pro- 
secutor with  an  unnatural  crime,  I  received  evidence  of 
a  second  inefiectual  attempt  to  obtain  a  1/.  note  from 
the  prosecutor  by  similar  threats,  but  reserved  the  point 
for  the  consideration  of  the  Judges,  and  they  were  of 
opinion  that  the  evidence  was  admissible,  to  show  that 
the  prisoner  was  guilty  of  the  former  transaction.  Rex  v. 
Egertan.  (a) 

The  counsel  for  the  prosecution  offered  affidavits  in 
aggravation  of  punishment ;  but  they  wei*e  refused,  the 
Master  certifying,  that  it  was  contrary  to  the  practice 
to  receive  affidavits  in  cases  of  felony. 

The  prisoner  was  adjudged  to  be  transported  for 
seven  years,  {b) 

(a)  n.  i  R.  a  C.  375.  (6)  Sec  2?«jr  ▼.  »^/fe,  1  N.  E.  92. 
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Court  of  KING'S  BENCH, 


IMT 


Hilary  Term, 


In  the  Seventh  and  Eighth  Years  of  the  Reign  of 

George  IV. 


BoviLL  and  Another,  Assiimees  of  the  Estate  7%«tr«%» 
and  Ejects  of   Anstice    and  Thornhill» 
BaakruptSi  agaimt  Hammovd. 

ASSUMPSIT  for  monejr  had  and  reorived  to  the  wberetwoper- 
•M  •  «  ions  jointly 

iiaeof  the  jdaintifi  at  aarignees.    Ple%  the  general  undertook  to 
isue.    At  the  trial  befi)re  MbM  C.  J.,  at  the  Londxm  for  a  tw«1  for 
attiags  after  last  Mkhadmas  term,  it  appeared  that  the  misiionl^^Shidi 
bHkmpta  and  the  deCandant  in  February  18S6  had  ^^a!^^, 
ttttred  nto  an  agrtement  to  apjdy  to  €«e  BaHamky^  t^T^^ti^we 
dMi  oiwner  of  the  ship  ttarl  qf  lAverfOol^  for  permission  o^.them  r«. 

ceiycd  on  ac- 

lo  advertiaa  her  for  Van  DiemetCs  Land^  they  undertak-  count  of  toch 

comminion  ft 

flg  to  procure  a  niU  cargo  for  certam  commission  to  be  certain  sum  of 

money:  Held, 
Ail  Ae  other  eooM  not  mainfain  money  had  and  received  for  a  mofety,  the  demand  arising 
w^ofaMjlmmhlp  tnumctioD,  and  no  ftccount  baTing  been  settled  between  them.    Bm^ 

YoL.  VI.  M  paid 
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1827»       paid  to  them,  of  which  the  bankrupts  were  to  receive 
„  one  moiety,  and  the  defendant  the  other.     The  owner 

BOTILL  ■'  . 

againsi       of  the  vessel  acceded  to  their  proposal ;  the  ship  was 

Hammond. 

advertised,  and  both  parties  exerted  themselves  to 
procure  cargo  and  passengers.  When  the  ship  was 
about  half  laden  Anstice  and  Thonihill  became  bank- 
rupts, but  they  continued  to  take  a  share  in  the  trouble 
of  procuring  cargo.  The  defendant  made  all  disburse- 
ments, and  received  all  the  monies  that  were  paid  for 
the  use  of  the  owners.  The  vessel  sailed  in  May  1826^ 
and  the  defendant  afterwards  rendered  an  account  to 
the  owners,  containing  a  statement  of  his  disbursementSy 
and  a  claim  of  65L  for  commission.  The  owners  ad- 
mitted that  the  account  of  disbursements  was  correct, 
but  refused  to  settle  the  account,  because  they  said  the 
defendant  had  claimed  5/.  too  much  for  commission. 
The  defendant  had  received  and  retained  In  his  hands 
sufficient  to  pay  all  the  disbursements  made  by  him, 
and  the  65U  claimed  fof  commission.  For  the  defend- 
ant it  was  objected,  that  the  agreement  entered  into 
between  the  banki*upts  and  defendant  made  them 
partners,  and  that,  consequently,  this  action  could  not 
be  maintained.  The  Lord  Chief  Justice  was  of  that 
opinion,  and  directed  a  nonsuit,  but  gave  the  plaintifis 
leave  to  move  to  enter  a  verdict  for  30/. 

Gumey  now  moved  accordingly,  and  contended,  that 
this  did  not  fall  within  the  general  rule  as  to  partnership 
transactions.  All  disbursements  were  made,  and*  all 
monies  received  by  the  defendant.  He  had  stated  an 
account  with  the  owners  of  the  vessel,  whereby  he  ad- 
mitted to  have  in  his  hands  651.^  which  he  claimed  m 
^commission.    They  disputed  5l.  only,  the  plaintiffs  tirere^ 

therefore, 
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tberafore,  dearly  entitled  to  a  moiety  of  the  residue^       1827. 
amoiiDtiDg  to  SOL 


Abbott  C.  J.  I  am  of  opinion  that  we  ought  not 
to  disturb  the  nonsuit  in  this  case.  It  b  a  general  rule, 
that  between  partners,  whether  they  are  so  in  general 
or  for  a  particular  transaction  only,  no  account  can  be 
taken  at  law.  These  parties  have  never  settled  any 
Mooant  between  themselves;  and  the  only  ground  on 
which  this  case  is  distinguishable  from  former  decisions 
i%  that  all  monies  have  been  received  and  paid  by  one 
pvtncr.  That  certainly  makes  an  account  between 
them  less  necessary ;  but  if  we,  therefore,  held  this 
sGCioa.  to  be  maihtaihable,  I  think  we  should  be  break- 
ii^  down  a  general  rule  and  introducing  nice  distinc- 
00089  which  it  is  much  better  to  avoid. 

• 

Batlxy  J.  I  think  there  is  so  much  doubt  in  this 
qnesdoo,  that  a  rule  ought  to  be  granted.  All  the  dis* 
bmnements  were  made  by  the  defendant.  He  them 
ittted  an  account  shewing  what  he  had  received,  and 

I 

Bade  a  claim  for  disbursements  and  commission. '  To 
dieibnner  the  owners  accede,  and  to  a  great  proportion 
of  the  latter  also.  Having  received  that,  and  all  other 
partnership  items  being  setded,  I  do  not  think  that  the 
policy  of  the  general  rule  requires  us  to  hold,  that  a 
court  of  equity  must  be  resorted  to  in  order  to  settle  the 
tceoont  between  these  parties. 

LiTTLEOALE  J.  It  appears  that  neither  the  bankrupts 
Qv  the  assignees  ever  assented  to  the  account  rendered 
by  the  defendant  to  the  owners  of  the  ship ;  nor  is  it 

M  2  finally 


BOVILL 

againU 
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18^7*       finalty  settled  even  by  them.     It  appears  to  me^  ther^ 
_  fore,  that  the  case  falls  within  the  general  mki  and  that 

ogoimi       the  nonsuit  was  right. 

HaIOIOVD.  -ri     1  i^  -■ 

Role  refused. 


The  Kmo  against  The  Justices  of  the  North 

Riding  of  Yorkshire. 

Bytliei3  6.3.   f^ AMPBELL  had  obtained  a  rale  nisi  for  quashing 

c.  78,  fiunrejron   V^  ,         «  .  n        «       .         i 

of  highways  are  an  order  of  petty  sessions,  lor  allowing  the  aecomti^ 
bibit  their  ae-*  of  the  surveyors  of  the  highways  of  the  township  of 
Sr^SL,  FffUngdales,  in  the  parish  of  Whta;,,  in  tfaa  North  Ridiag 
Wto'aU^w     ^^  YorksJUre.    It  appeared  by  the  affidavits,  diat  a| a 


th«m,  loch        vestry-meetini;  holden  on  the  18th  of  October  the 

paruashe  ''  ^ 

objects  to  are     veyors  attended,  and  were  ordered  by  the  vestry  to  go 

to  be  investi- 
gated by  the       before  a  certain  ma^strate  on  the  following  day.     One 

sessions.  of  the  surveyors  accordingly  attended  with  his  accountSi 

on  exhi^ited^'  "^^  had  OHiitted  to  take  the  assessments,  and  thereupon 
bllforeTn'r'*  ^^^  ^*  ^faoic,  a  Fated  inhabitant  of  the  township,  ol>- 
did*"*ttoSe'*"*  jscted  that  the  magistrate  could  not  proceed  to  investigate 
the  assessments  ^^  accounts.     The  mafifistrate  beinsr  of  ofunion  that  it 

with  them,  for  ^  \      ^^  ^         ^^ 

which  reason      would  be  impracticable  to  investigate  the  accounts  witb* 

the  magistrate  i       .         i 

did  not  proceed  out  having  the  assessments  before  him,  desireq  the  sup- 
the  accounts,  veyor  to  attend  with  dl  the  necessary  do<;uments  ^  \h%, 
whole  of  them  petty  sessions,  holden  at  Whitby  on  the  next  day,  the 
l!?^t4't^  15th  of  October.  Both  the  suiTeyors  attended  theve, 
siona,  by  whom  ^^^  ^^  accounts  were  examined  and  allowed  by  the 

they  were  al-  "^ 

lowed;  Held,    justices,  W.  Cooke  objectinfif  thoX  for  want  of  an  examin- 

thatsuch  allow- •'  J  & 

ance  was  ation  by  the  single  justice  the  day  before  the  pet^ 

invalid. 

ses^ons  had  no  jurisdictbn. 


Brodrick 
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Brodrick  shewed  cause.    The  objection  to  the  pro-       1827* 
oeedinirs  in  this  case  is  merely  one  of  form*  the  affidavits      _    ,, 

*  ^  .  .  The  KiKO 

do  not  contain  any  suggestion  that  improper  accounts       againtt 

The  Justices  of 

have  been  allowed.    The  rule  was  granted  upon  the     the  North 

authority  of  Bex  v.  Justices  of  Somersetshire  {a\  where    YoEnuiaz. 

it  was  held  that  the  justices  at  petty  sessions  had  no 

power  to  tSkfw  accounts  which  had  not  been  previously 

exhibited'  before  a  single  magistrate.     It  is  difficult  to 

find  any  reason  why  that  was  required  by  the  highway 

aet,  13  G.3.  ir.78.   In  Bex  v.  The  Justices  of  West  Biding 

^  Yorkshire  {p\  BuUer  J.  says^  that  the  justices  at  the 

petty  sesatoDs  have  the  same  power  over  the  sorveyof'a 

aeeoonts  that  any  one  justice  has.    The  exhibiting  them 

befare  otie  justice  must  therefore  be  mere  matter  of 

6tiBp  and  that  was  complied  with  in  the  present  casCf 

fbr  the  surveyor  attended  before  a  magistrate  pursuant 

to  the  order  of  the  vestry,  and  that  magistrate  postponed 

ihe  intcstigation  until  the  petty  sessions. 

Con^pbM^  contTBy  was  stopped  by  the  Court. 

Absott  C.  J«  The  statute  certainly  requires  that 
liie  accounts  sh^ll  be  exhibited  before  one  justice  in  such 
a  ii|ftnfv»f  a$  may  enable  him  to  exercise  his  judgm^it 
spoo  tbem<  The  surv^or  of  FtfUngdales  n^lected  to 
Idle  the  assessments  with  him  when  he  went  before  the 
JQstioe^  it  was  therefore  impossible  to  ascertain  whether 
.the  accounts  were  or  were  not  correct.  I  think  that 
ittfficioit  was  not  done  to  satisfy  the  words  of  the 
ititfnte^  and  that  the  allowance  by  the  petty  sessions  was 
invalid. 

Order  of  petty  sessions  quashed. 

(o)  SJB^f  eslS.  (6)  5  T.  Ji.  638. 

M  3 
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1827. 

Friday,  GoLDSTEiN  Qgalnst  Foiss  and  Another. 

January  S6ui«  ^ 

forlibll'l^  J^IBEL.  The  declaration  began  by  redting  that  the 
certain  intro-  plaintiff  was  of  iTood  name,  &C.,  and  had  for  mamr 

ductory  matter,  '^  °  .  *• 

which  was  im-   years  carried  on  business  as  a  merchant  in  partnership 

material  be-  ••  ^-^  tit  -ii  t_'i»       •  p 

cause  not  pro-  With  one  Costle^  and  had  never,  until  the  publication  ot 

vdth^the  libel,  the  libel  thereinafter  mentioned,   been    suspected    of 

lowing pubiu"  Swindling   or  cheating,  and  then  proceeded:    "And 

cation  <fand  whereas  also,  before,  &c.,  divers  persons  had  been  asso- 

eoncemtn^  the  7  ~7         »  r 

^'f('*^^''rs"  ^  ciated  together  under  the  name  and  description  of  the 

ciety  of  Guard* 

ians  for  the        Society  of  Guardians  for  the  Protection  of  Trade  a/rainst 

Protection  of  .  , 

Trade  against  Swindlers  and  Sharpers ;  and  the  defendant  FosSf  under 
Sharpen,  &c  colour  and  pretence  of  being  the  secretary  of  the  said 
fendbmt7^  ^  tociety,  had  from  time  to  time  published,  and  was  ac- 
formyouAat  customed  to  publish  certain  printed  reports,  for  the  pur- 
^'  ?\^^^^^  pose  of  denoting  and  signifying  to  the  members  of  the 
CD.  are  re-     g^id  society  the  names  of  such  persons  as  were  deemed 

ported  to  this  .  . 

society  as  im-     and  coix^idered  swindlers  and  sharpers,  and  improper 

proper  to  be 

proposed  to  be    persons  to  be  proposed  and  ballotted  for  as  members  of 

balloted  for  at       ,  .  _         .  .  mr       1  •  j    •«   /•      t 

members  there-  the  Said  society,  to  Wit,  at,  &c.  Yet  the  said  defendants, 
that  t^^iai"^  ^^^  knowing  the  premises,  but  contriving,  &c.,  on,  &c,, 
dfe^l^d^J!^  ^'^  compose,  print,  and  publish,  and  cause  and  procure 

er,  and  an  im-  ^  jjg  composed,  printed,  and  published,  of  and  concern- 
proper  person  r         ^  r  ^  i 

to  be  a  member  ing  the  said  plaintiff,  in  a  certain  printed  paper,  a  cer- 

of  the  said  so- 
ciety).   Plea,    tain  false,  scandalous,  malicious,  and  defamatory  4ibe], 

the  general' 

issue.  After  Containing,  amongst  other  things,  the  false  and  scanda- 
plaintiff:  Held,  lous,  mahcious  and  libellous  matter  following,  of  and 
judgment^  that  Concerning  the  said  plaintiff  in  the  way  of  his  said  trade 
ww'not"^!     and  business;  that  is  to  say,  «  Correspondence;  1825, 

ranted  by  the 

libel,  and  Uiat  llie  words  of  the  libel,  unexplained  by  introductory  matter,  were  not  actionable 

Society 


Pots. 
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Society  of  Guardians  for  the  ■  Protection  of  Trade  against  1827. 
Swindlers  and  Sharpers ;  Richard  Clark^  Esq.,  chamber-  ^ 
Iain  of  London^  president ;  George  Bridges^  Esq.,  Alder-  against 
man  and  M.  P.,  vice-president ;  Messrs.  W.  Praed  and 
Co.  bankers,  treasurers ;  I  (meaning  the  said  defendant 
Foss)  am  directed  to  inform  you,  that  the  persons  under 
named,  or  using  tlie  firms  of  Goldstein  (meaning  the 
nid.  plaintiff).  Castles  and  Co.,  5\*Mark  Lane^  and 
Beiifamin  Porter  Baker,  Hackney  Roadj  are  reported  to 
this  socie^  as  improper  to  be  proposed  to  be  balloted 
bt  as  members  thereof  (thereby  then  and  there  meafiing 
that  the  said  plaintiff  was  a  swindler  and  sharper,  and 
an  'inqiroper  person  to  be  a  member  of  the  said  so- 
ciety.)^ The  declaration  contained  three  other  counts, 
in  which  the  introductory  statement  as  to  the  nature  of 
the  socie^  and  proceedings  of  Foss  was  omitted.  Plea, 
not  guilty.  At  the  trial  before  Abbott  C.  J.,  at  the 
Middlesex  sittings  after  Hilary  term  1836,  a  verdict  was 
fimnd  for  the  plaintiff.  In  Easter  term  following  a  rule 
nia  for  arresting  the  judgment  was  granted,  on  the 
ground,  that  the  inducement  in  the  first  count  was  not 
connected  with  the  statement  of  the  libel,  so  as  to  author- 
ise the  insertion  of  an  innuendo,  enlarging  the  meaning 
4f  the  words  of  the  libel;  and  that  without  the  innuendo 
the  words  did  not  appear  to  be  actionable;  and  that  the 
other  counts  were  bad  for  want  of  a  proper  inducement. 

'  Scarlett,^  Fi  PoUockf  Brougham^  and  Chitty,  shewed 
cause. .  The  first  count  of  the  declaration  does  contaia 
introductory  matter  sufficient  to  warrant  the  innuendo. 
It  begins  by  reciting  the  existence  of  the  society  for  the 
Protection  of  Trade,  and  then  states  the  mode  of  pro- 
ceeding on  the  part  of  the  Secretary,  Foss.     That  is 

M  4  eciuivalent 
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1627.       equivalent  to  a  colloquium.    [AlboU  C.  J.  How  is  the 
subsequ^t  part  of  that  count  connected  with  that  which 


«»dnit  you  call  the  colloquium?]  The  society  mentioned  ii^ 
the  libel  appears  to  be  the  same  as  that  whose  nature 
and  proceedings  are  before  mentioned.  In  Tuchkfz 
case  (a)  it  was  alleged)  that  certain  things  were  written 
^*  of  and  concerning  the  royal  navy  of  this  kingdom 
and  the  government  of  the  said  navy ;"  the  Kbel  Wto 
**  the  mismanagements  of  the  navy  have  been  a  greater 
tax,  &c.  ;'^  and  to  the  word  naxy  was  added  an  innu- 
endo, (meaning  the  royal  navy  of  this  kingdom/'}  nol 
saying  <^  the  aforesaid  royal  navy;"  and  that  waa  held 
sufficient  to  connect  the  libel  with  the  introductory  mat- 
ter. But  supposing  them  not  to  be  connected,  theui  a^ 
the  words  of  the  libel  are  ambiguous,  they  may  be  ex- 
plained by  an  innuendo ;  and  the  jury  have  found  the 
truth  of  that  introduced  into  this  declaration,  Cole$  Tf 
Haveland.  (b)  I^  however,  it  be  held,  that  the  innti>- 
endo  cannot  properly  explain  the  meaning  of  the  libelf 
it  may  be  rejected  as  surplusage,  Roberts  v.  Camden  (c)  j 
and  the  words  themselves  being  spoken  of  the  plaintiff 
in  the  way  of  his  business  are  actionable,  and  sufficient 
to  sustain  the  verdict.  It  is  now  established,  that  words 
are  not  to  be  understood  in  mitiori  sensu,  but  in  the 
plain  and  popular  sense  in  which  the  rest  of  the  world 
naturally  understand  them,  Wodnoth  v.  Meadxms.  {d) 
Now  it  is  impossible  to  say  that  this  publication,  pur- 
porting to  be  a  report  that  the  plaintiff  was  an  improper 
person  to  be  proposed  as  a  member  of  a  Society  esta* 
blished  for  the  Protection  of  Trade  against  Swindlers, 


(a)  14  St.  Tr,  1095.  (6)  Cro.  £lis.  250. 

(c)  9  £at$,  03.  {H)  5  East,  463. 


might 
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might  not  very  fairly  be  construed  as  an  imputatioir       1S27« 
upon  hb  honesty ;  and  if  so,  the  verdict  of  the  jury  has      ^ 
fixed  that  to  be  its  meaning.    Words  spoken  ironically,        oMomat 
txfiahked  by  innuendo  without  a  coUoquhim^  have  been 
held  actionable. 

Gumetff  BoUandy  and   CampbeU^  contriL     The  in- 
noendo  introduced    into   this   declaration  cannot   be 
iq>poited.    It  extends  the  meaning  of  the  alleged  libel^ 
which  it  cannot  properly  do  nnless  connected  with 
tome  preceding  matter,  Hamka  v.  Hawka/.{a)    The 
jqiort  of  the  case  of  Coles  v.  Haveland  does  not  state 
&%  declaration ;  probably  it  contained  something  to  war- 
suit  die  innuendo.   [Abbott  C.  J.  The  expression  at  the 
Old  of  the  report^  that  the  words  used  were  a  phrase  of 
the  ooontry^  leads  one  to  suj^pose  that  there  was  some' 
previous  allegation  of  that  nature.}    The  innuendo  thea 
bring  ont  of  the  question,  the  words  are  not  actionable; 
dteooly  word  in  the  alleged  libel  which  can  be  relied  upoi^ 
ii  improper f  but  that  is  one  of  the  most  comprehensive 
voids  in  the  English  language.   Its  meaning  is  perfectly 
iidpfinilej  and  a  juxy  could  not  be  warranted  in  saying 
dat  the  party  using  it  meant  to  impute  dishonesty  ta 
Ae  jdaintiffi    But  supposing  the  words  to  be  actionable^ 
ai  the  pbunti£P  has  chosen  by  his  innuendo  to  give  then\ 
scertain  precise  meaning,  if  they  will  not  bear  that  con-» 
stmction,  the  declaration  is  bad.    The  meaning  of  the 
words  m^ht  be  actionable^  and  yet  not  such  as  to  en* 
tids  the  plaintiff  to  so  large  demises  as  if  the  meaning 
were  that  which  the  innuendo  attributes  to  them.(i) 
hi  BoberU  v.  Camden  an  innuendo  was  certMnly  re^ 

(a)  SJSaU,i27.  (6)  See  £MA  ▼•  Ciuty,  3  Csmf .  461. 

jected. 
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1897.       jected,  but  that  was  a  different  case;  the  innuendo  was 
perfectly  immaterial. 


GoUDfTDN 

agni$ut 
Pom. 


Abbott  C.  J.  The  first  question  for  our  consider- 
ation is,  whetlier  the  libel  and  innuendo  are  upon  this 
record  connected  with  the  introductory  matter,  stating 
the  object  of  the  society  and  their  mode  of  proceeding. 
If  they  are  so  connected,  there  can  be  no  doubt  that 
the  action  is  maintainable ;  but  I  am  of  opinion  that  they 
Are  not  so  connected.  The  introduction  stands  by  itself, 
and  without  reference  to  any  other  part  of  the  declar- 
ation. After  the  introduction,  the  pleader  has  passed 
6n  to  the  intention  of  the  defendants,  and  then  to  the 
printing  and  publishing  the  libel  of  and  concerning  the 
plaintiff  The  libel  itself  is  then  set  out;  and  at  the  close 
of  it  this  innuendo  is  introduced,  <*  thereby  then  and  there 
meaning  that  the  said  plaintiff  was  a  swindler  and  sharper,' 
and  an  improper  person  to  be  a  member  of  the  said  so- 
ciety.'' Now  the  introduction  and  the  libel  each  mention 
a  society,  and  it  is  impossible  to  consider  the  words  said 
society  in  the  innuendo  to  mean  the  society  spoken  of  in 
the  introduction,  two  having  been  before  mentioned. 
Then  it  is  to  be  considered  whether  the  publication  is  in 
itself  actionable.  It  is  in  these  words:  ^^  Society  of  Guar- 
dians for  the  Protection  of  Trade  against  Swindlers  and 
Sliarpers,  R.  C.  president,  G.  B.  vice-president,  W.  P. 
and  Co.  treasurers.  I  am  directed  to  inform  you,  that 
the  persons  under  named,  using  the  firms  of  Gddsteinf 
Castles^  and  Co.  51.  Mark  Ijinej  and  Benjamin  Porter^ 
baker.  Hackney  Soadj  are  reported  to  this  society  as 
improper  to  be  proposed  to  be  balloted  for  as  members 
thereof."  The  pleader  has  thought  fit  to  introduce  an 
allegation  that  by  die  libel  it  was  intended  to  impute  to 

the 
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the  plaintiff  that  he  was  a  swindler,  but  I  think  that  by       1627. 

no  means  follows.     There  may  be  many  reasons  why  a       

man  may  be  unfit  to  become  a  member  of  such  a  o^Ami 
society,  although  he  is  not  a  swindler ;  so  much  of  the 
innoendo  therefore  is  not  warranted  by  the  libel.  Then 
6  the  import  of  the  libel  itself  such  as  can  be  made 
die  snfcgect  of  an  action  ?  There  may  be  fixed  arbitraiy 
rides  which  preiyent  the  election  of  certain  persons  as 
members  of  the  society,  persons  of  a  certain  age  or  cer- 
tein  trades  may  be  excluded ;  and  there  may  be  so  many 
reasons  why  a  person  may  be  deemed  unfit  to  become  a 
member  of  the  society,  without  casting  any  injurious 
leflection  upon  him,  that  I  think  we  cannot  possibly  say 
with  any  decree  of  certain^  that  such  was  the  intention 
with  which  this  alleged  libel  was  published.  Upon 
diese  grounds,  I  think  that  the  rule  for  arresting  the 
judgment  must  be  made  absolute. 

Batlet  J.  I  am  of  the  same  opinion.  If  the  libel, 
as  stated,  had  been  connected  with  the  introductory 
matter,  the  declaration  might  have  been  good ;  for  then 
there  might  have  been  sufficient  to  warrant  the,  intro- 
duction of  the  innuendo,  according  to  the  doctrine  of 
XcMrd  Man^ld  in  Peake  v.  Oldhanu  {a)  But  there  is 
nothing  in  these  counts  to  connect  the  libel  with  the 
introductory  matter.  The  words  said  society  in  the  in« 
nnendo  refer  to  the  society  mentioned  in  the  alleged  libel, 
not' to  that  which  is  described  in  the  introductory  part. 
Now  the  office  of  an  innuendo  is  to  explain,  not  to  extend 
what  has  gone  before ;  but- the  alleged  libel  by  itself- and 
without  reference  to  the  introductory  matter,  does  not 
warrant  the  innuendo,  which  in  this  case,  therefore,  seeks 
'lo  extend,  and  not  to  explain  the  natural  meaning  of 

(a)  1  Sbv^).  275. 

the 
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GoLMTKiV 
OMthut 


Ibe  wcrcb  of  die  libeL  That  such  an  innuendo  is  bad  is 
clearly  shown  by  the  cbse  of  Hawkes  v.  Hatdceys  whkh 
is  ^ietly  applicable  to  the  present  qnestion. 

LiTTLSDALE  Jw  (a)  I  likewise  think  that  judgmtni 
flMst  be  arrested.  If  the  Ul)el  had  been  connected  ^th 
the  pMeediag  matter  the  dedaradon  would  liave  sufficed^ 
Theare  m  an  introdiictieii  stating  the  object  of  a  certaiii 
society,  but  there  is  no  connection  shown  between  that 
aad  the  socie^  mentioned  in  the  allied  libel,  wUck 
must)  therefore^  speak  for  itself.  Taking  the  words  of 
the  libel  by  themselves,  I  think  they  are  not  actionaUe* 

Rule  absoltttSr 


(a)  ffolroyd  S,  was  tbtent  on  aecocint  of  indispositioil. 


Jamunry  26th. 


Strong  and  Others  against  Hart  and  Others. 


Where  the         A  SSUMPSIT  for  the  frdffbt  of  a  carm  of  fish  ctf- 

master  and  part-  ^X     ^  °  *=* 

owner  of  a  Tes.         ried  from  Si»  JohfCfi  ih  Nemfbumdland  to  BUbdd  Ih 

8el|  who  car- 
ried a  cargo       Spoihy  oh  board  a  vessel  called  the  Atlantic^  wheredf  th^ 

Newfoundland!  plaintiflEs,  resident  in  England,  were  owners,  together 
Slivered  It"  ^^  ^^^  JUen^  siuce  deceased,  who  Was  also  master  of 
tZ^^,  (he  *^  ^«»«'-  The  fish  was  originally  consigned  by  the 
wiii^of  uSn^  defendants  to  Page  and  Nolle,  their  agents  at  OpMo, 
making  the  and  the  master  signed  bills  of  lading,  making  the  cargb 
able  to  the  con-  ddiverable  thete  to  Page  and  Noble,  or  their  assigrts, 

dgnori  or  their    ,  »        n        %      i*       % 

awgns,  he  or  he  or  they  paymg  freight  for  the  same,  -at  a  certain  rate 
ft^fa^i^rUie    therein  specified.    The  defendants  directed  the  captahi 

aame,)  and 

took  a  bill  for  the  freight,  which  was  afterwards  dishenouredy  and  an  action  commenced 
against  the  consignon  for  the  fteigfat:  Heldyihatthe  jmrjwera  properly  directed  to  And  Ibr 
the  defendants,  if  they  thought  that  the  captain  took  the  bill  Toluntarily  and  for  his  own 
conTenience»  and  thiaiht  diifndMli  im^  not  botlod  Id  piOfS  tiUit  aH  offer  was  mtdt  lo 
pay  m  cash. 

to 
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li^  attend  lo  the  ordsrt  of P^tig^  and  NobUy  ^ad  agMd  igCf. 
lo  flay  an  increased  freight  if  the  vessel  should  be  o»-  *-""* 
deved  to  a  second  port  for  delivery.  Upon  the  anrival  a( 
of  the  Jikmiie  vith  the  fish  on  board  at  Opopto^  Pag§ 
wbA  NoUe  diieeted  the  captain  to  proceed  to  BObooy 
and  d^re  place  the  cargo  under  Ae  care  •tApha  Bm^ 
xttU  mod  Co.  Captain  ABm  accordingly  proceeded  to 
BiOxM^  deliveted  hie  cargo  to  Jeha  Ba$ozabd  and  Co., 
and  reeled  firom  them  a  bill  of  exdiaBge  fev  the 
uoamol  <tf  fre^ht  dne^  drawn  by  theoi^  upon  thehr  oo»» 
ieqx>ndent  19  London^  Domingo  de  UgoPiek  No  dired 
endenco  was  ^veo  to  show  either  that  Oaptun  JBm 
dnumded  payment  in  cash,  and  took  the  bitt  hiecaoie 
he  cobld  not  obtun  cash,  or  that  he  preferred  taking 
Ae  bin  as  more  comvenient,  but  he  veautted  it  lo  hie 
eo-owners  in  Englondf  and  aftar  deHveting  bis  cargo  si 
BBboOf  relumed  with  his  shqp  to  SUjdJm%  in  hopea  <»f 
pioouiing  anockr  cargo.  BefiNne  the  bill  became- Am^ 
AkaBmsQBuibdzxkd  Co.  failed;  and  a  few  days  aftfl^  thai 
was  kiioira,  one^  ef  the  plaintiffi^  in  a  letter*  wnttaA  to 
d^  defeDdams*  partly  about  other  maltersy  mentioned 
Ac  cirenmstnnoe  us  fellows:  ^  Ywi.  have  no  doubt  been 
mfiNpmed  tbal  Acha  Basca^l  and  Co.  of  BUbo»  havQ 
gwyended  th^  paymenlB.  I  hold  a  bUi  of  their  Amw^ 
hi|^  on  Domingo  de  IJgarte^  and  accqpled  by  him;  wiH 
yMft  have  llie  goodness  to  say  your  gpinion  as  lo  hie 
ieq)ectability.^  The  defendantsi  in  apsweiv  laic^  ^^  W<a 
Immfo  heard  ofAcha  and  Co.*s  failure^  an4  wefimcy  theiv 
^Bent  bere^  Mr.  Ugarie^  will  be  matenally  afbded  by 
their  stoppage,  but  we  hope  he  may  be  good  fer  your 
biD,  if  not  a  large  one/'  The  bill  was  dishonoured 
irtlen  al  maturity)  wli«reup<m  this  aclaon  was  com- 
menced. For  the  defenchintS)  il  was  contended^  that  the 

biU 
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1897.       bill  taken  by  the  captmni  under  the  circumstances  above 
stated^'  (H>erated  as  a  payment  of  the  ireight ;  that  as 

Stroxo 

ngdnti  die  bill  of  lading  made  the  goods  deliverable  to  the 
consignees  or  their  assigns,  they  paying  fre^ht  for  the 
samCf  the  captun  was  bound  to  retain  tbe  goods  until  he 
obtained  payment^  and  that  the  pbintiffi  were  at  all 
events  bound  to  give  the  defendants  notice  of  the  di»> 
honour  of  the  bill|  which  was  not  done^  and  thatf  con* 
sequently,  they  were  discharged  from  the  demand. .  For 
the:  plaiAtiffi  it  was  answered,  that  the  defendants- could 
not  ^t  up  the  bill  as  payment,  without  proving  that 
Acha^Bas&xabtl  and  Co.  offered  to  pay  in  cash,  and  that 
JBen  preferred  taking  the  bill ;  that  he  was  dot  bound 
to  retain  the  cargo  until  the  freight  was  paid ;  and  that 
as  die  defendants  were  not  pardes  to  die  bill,  and  could 
have  no  remedy  over  upon  it,  the  plaintiffi  were  not 
bound  to  give  nodce  of  the  dishonour ;  and  that,  at  all 
events,  the  letter  written  before  the  bill  became  due, 
stadng  that  Acha  Basozabel  and  Co.  had  failed,  was  suf- 
ficient notice.  The  Lord  Chief  Justice  was  of  opinion, 
that  Captain  Alien  was  not  bound  to  retain  the  cargo 
until  he  obtained  payment  of  the  freight ;  and  that  the 
plainti&  were  not  bound  to  give  the  defendants  nodce 
of  the  dishonour  of  the  bill ;  but  he  directed  the  jury 
to  find  for  the  defendai^'^,  if  they  thought  Allen  took 
the  bill  voluntarily  and  for  his  own  convenience,  without 
insisting  upon  payment  in  cash;  but  to  find  for  the 
plaintiffs  if  they  thought  that  AUen  took  the  bill,  becausei'* 
he  could  not  obtain  payment  in  cash.  A  verdict  having 
been  found  for  the  defendants. 

The  SolicitOT'G^neral  now  moved  for  a  rule  nisi  for  a 
new  tri«],  on  the  ground  of  a  piisdirection  by  the  Lord 

Chief 
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Chief  Justice.  He*  contended  that,  the  captain  did  not  18£7* 
discharge  the  consignors  by  taking  the  bill  in  payment.  7~^ 
of  the  freight,  unless  it  were  shewn  that  he  had  the  agamn 
option  t)f  receiving  tlie  amount  in  cash,  and  pre&rred 
taking,  jdie  bill,  according  to  Marshy.  Pedder.  (a)  That^ 
the  onils  of  proving  that  cash  was  ofiEbred  lay  on  the 
defendants,  and  that  they  did. not  give  any  evidence  upon, 
that  point.      : 

Abbott  C.  J.    I  think  that  this  case  differs  from  that, 
of  Marsh  v.  Pedder.    Here  was  no  charter-party  undcx; 
seal  bifiding  the  charterers  to  the  payment  of  freight^, 
and  the  goods  were,  by  the  bill  of  ladinj^  made  de-.- 
livecable  to  Adams  and  NoUe^  or  their  assigns,  he<}r  thof^ 
ponying  freight.    But  there  are  other  circamsbuQces  stiU 
more  peculiar.     Before  the  bill  became  due  one  of  the 
plaintifis,  writing  to  the  defendants,  mentions  the  fiuhure 
oiA^ia  Basozabel  and  Co.,  states  that  he  holds  a  bill 
drawn  by  them  on  UgarUf  and  asks  whether  the  de* 
fendants  think  it  will  be  paid.     The  answer  is,  that 
Ugarte  will  probably  be  greatly  affected  by  the  failure  of 
the  Spanish  house,  but  that  if  the  bill  is  not  large  it  may 
probably  be  paid.     This  correspondence  shews  that  the 
jilaintifffi  did  not  at  that  time  consider  the  defendants 
liable  to  pay  the  freight  if  the  bill  should  be  dishonoured. 
Again,  jtUen  the  captain  of  the  Atlantic  wrote  Jrom 
BmboOf  stating  his  intention  to  make  another  voyage  to 
St.  John's  instead  of  returning  to  Englaiid^  and  in  the 
taiean  time  remitted  the  bill  to  his  partners,  the  plaintiffi ; 
this,  I  think,  shewed  clearly  that  it  was  for  his  con- 
venience ta  take  the  bill  in  payment,  and  the  jury  were 

\ 

(a)  4  Camp*  957. 

•   ^         *  *  •      •  .       i 

warranted 
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18^.       wamttted  ia  finding  tliat  he  Tohintarily  <jeeted  to 

do  80. 


H 
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Batlet  J.  I  Aink  that  the  evidence  in  this  caae 
took  it  out  of  the  general  rale  laid  down  in  Marsk  v. 
Pedder.  If  Ae  master  of  a  vessel  is  to  get  payment  in 
die  best  mode  that  he  can,  and  has  no  power  to  get  any 
thing  but  a  bill,  he  must  take  that ;  but  if  he  can  get 
paid  in  any  better  mode  he  should  do  so^  otherwise  he 
witt  be  bound  by  taking  a  bill.  The  correspondence  in 
diis  case  fully  justified  the  Lord  Chief  Justice  in  leaving 
it  to  the  jury  to  say  whether  the  captain  took  the  biH 
voluntarily  and  for  his  own  convenience.  The  onus  of 
proving  that  he  could  not  obtain  payment  in  any  other 
mode  lay  on  die  plaintiffi. 

LiTTLEDALS  J.  co&curfed. 

Rule  refused. 


RoLFH  agamt  Pbckham. 

m«  the  nOMYN  moved  to  set  ^ide  the  biU  of  Middlesex 
of  thedfifeDdmnt  issued  if}  this  cause^.  and  aU  proceedings  had  th^e* 
ladut,  the         ou,  for  irregularity,  the  Christian  names  of  the  defendant 

Court  wiU  (if  ,    .         .  i   •       i       i     .  ,         ,....,  , 

the  process  be  i>ot  being  mserted  in  the  latitat,  but  his  initials  onfys 
aside  the  pro.  •^*  ^*  Peckham.  He  admitted  that  this  was  a  case  of 
motion^  but  if  ^^'^^'^^^^^  proces|5 ;  but  he  contended  that  there  was  w^ 
a^!^bl^^u  ^li^'u^on  in  this  reject  between  bailable  and  service^ 
not  interfere  on  ^j©  process,    and  he   Cited   Tomlm  v.  Preston  aod 

motion,  but  r  '  - 


le«Te  the  de-        GiU.  la) 

fendant  to  plead 

in  abatement.  ^n  ,  r«.    t>     -a- 

(a)  1  C%tf.  JBcp.  3^7. 


Per 
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Per  Curiam.  Where  the  Christian  name  of  the  de- 
fendant is  omitted  in  a  bailable  latitat,  the  Ck)urt  will, 
on  motion,  set  it  aside  for  irregularity,  but  where  it  is 
emitted  in  serviceable  process,  they  will  leave  the  party 
to  his  plea  in  abatement. 

Rule  refused. 


1827. 

ROLYB 

Pkckhabt. 


Fjnley  against  Gardner. 
Davis  against  Gardner. 
CoLB  against  Gardner. 


Monda^f 
January  i9tb. 


A   RULE  nisi  had  been  obtamed  for  cancelUng  the  The  same  peiw 

jji.  i*  r-  ..       ■®"  being  agent 

deeds  of  covenant  for  pajrment  of  several  annmties  for  the  grantor 
la  these  cases,  and  setting  aside  the  judgments  entered  tm  the  purlme 
op  on  die  warrants  of  attorney  given  to  secure  those  the^^^!^^  ud 
annuities.  aboforthi 

-mtuwco.  gnmtee  for  the 

It  appeared  by  the  affidavits  in  support  of  the  rule,  P<>nx»e  of 

^F  ^f  r^  ^   paying  orer  the 

tbt  in  February  1818  the  defendant  applied  to  6.  B.  consi^sration 

money  to  the 

VMt^  to  raise  him  the  sum  dT  30002.  by  way  of  annuity;  grantor,atUM 

.  ,  time  of  ezecul- 

w  VHiiU  applied  to  one  Di^bur^  who  was  a  negociator  ing  the  deeda 
b  money  transactions ;  that  the  latter  introduced  White  un^lpud 
to  one  TliamaSf  as  a  person  having  a  controul  over  the  V^^  the 
Beoenary  funds   for    making   the  advances  required.  JJ^^®^®  con«der- 
Thomas  stated  that  he  could  procure  the  sum  required  >>utuipunii- 

^  ^  anoe  of  ft  pre- 

fer an  annuity  of  430/.  per  annum,  that  his  customary  ▼><»•  agree- 

ment  between 
Ule  agent  and 
^giintor,  part  of  the  conuderation  money,  amounting  to  15/.  per  cent  upon  the  whole 
lioiify  WW  ffatnmed  by  the  latter  to  the  agent  for  law  espences  and  for  brokerage ;  it  waa 
Md,  that  this  was  «  return  of  part  of  the  consideration  money  to  the  party  achrancing  the 
*i^  within  the  meaning  of  the  S3  G.  S.  c.  141.  f.  S.t  and  the  annuities  were  set  akide 
^pon  the  grantor's  paying  the  principal  and  interest,  together  with  reasonable  costs  and 
t»tlMnige. 


Vol.  VI. 
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charge 
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1827.       charge  was  10/.  per  cent  for  law  expences,  and  51. 
per  cent,  would  be  required  for  the  agency  of  Dufbur; 

agairsi  but  that  as  the  defendant's  allowance  from  his  father 
(which  was  his  only  income)  was  stated  to  be  but  200/. 
per  annum,  he,  Thomas^  should  require  the  payment  of 
the  first  year's  annuity  to  be  made,  and  he  therefore 
made  it  part  of  the  condition  on  which  the  sum  of 
SOOO/.  was  to  be  advanced,  that  the  sum  of  430/. 
should  be  deposited  in  one  of  the  Cambridge  banks  in 
the  name  of  White j  who  was  to  draw  it  out  by  quarterly 
instalments,  and  remit  it  to  Thomas.  White  stated  these 
terms  to  Gardner,  and  he  assented  to  them.  Deeds 
were  executed  by  Gardner*  on  the  7th  March  1818  for 
securing,  during  his  life,  the  following  annuities,  viz.  an 
annuity  of  55U  to  J.  Davis,  the  consideration  for  which 
was  875/.;  an  annuity  of  502.  to  «7.  Coles,  the  consider- 
ation for  which  was  850/. ;  an  annuity  of  75/.  to  Cathe^ 
rine  Finley,  the  consideration  for  which  was  5^151.  \  an 
annuity  of  1 50/.  to  S.  Hicks,  the  consideration  for  which 
was  1050/;  and  an  annuity  of  100/.  to  G.  Millerett,  the 
consideration  for  which  was  700/.  Besides  these  deeds, 
warrants  of  attorney  to  confess  judgments  for  securing 
these  several  annuities  were  given  to  the  grantees.  Upon 
the  execution  of  these  deeds  and  securities,  Thomas  paid 
to  Gardner  the  full  sum  of  SOOO/.  in  bank  notes,  and 
immediately  afterwards  300/.  was  returned  to  Thomas 
(in  pursuance  of  the  before-mentioned  agreement)  for 
his  charge  of  10/.  per  cent  for  law  expences  in  pre- 
paring the  deeds  and  securities,  and  the  further  sum  of 
150/.  was  returned  to  Dufmir  for  his  agency  charge  of 
5/.  per  cent. ;  and  at  the  same  time  430/.  was  deposited 
with  White,  for  the  purpose  of  securing  the  first  year's 
annuity;  and  he  paid  it  into  a  banker's  at  Cambridge, 
and  drew  out  the  same  fi*om  time  to  time,  as  it  was 


Gakokie. 
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required  to  pay  the  annuity.  The  affidavits  further  1827. 
stated,  that  the  defendant  was  unable  to  apply  earlier  to 
die  Court  to  set  aside  the  annuities,  in  consequence  of  jigama 
his  inability  to  provide  sufficient  funds  for  the  payment 
of  the  money  advanced  to  him,  with  the  interest  thereon, 
until  the  death  of  his  father,  which  occurred  only  two 
months  before.  The  affidavits  in  answer  to  the  rule  in 
the  first  two  cases,  stated  that  the  grantees  of  the  annui- 
ties did  not  make  nor  were  privy  to  any  contract  for  a 
return  of  any  part  of  the  consideration  paid  to  the 
grantor,  nor  did  they  know  that  any  part  of  the  con- 
nderation-money  had  been  returned  to  Thomas.  In  the 
case  of  Cole  v.  Gardnevj  the  affidavit  stated  that  the 
|[rantee  of  the  annui^  was  dead,  and  that  the  party  now 
iBtitled  to  it  was  a  purchaser  for  a  valuable  consider- 
itfioii. 

Cumood^  Conyn^  and  BanUm  showed  cause*      More 
dian  six  years  having  elapsed  since  these  several  annui« 
ties  were  granted,  the  Court  ought  not  to  set  them  aside 
upon  any  objection  not  appearing  on  the  face  of  the 
manorial.  Ex  parte  Marmdl  {a);   and  this  applies  more 
strongly  to  the  case  of  Cole  v.  Gardner^  for  in  that  case 
die  original  grantee  is  dead,  and  the  party  who  now  re- 
sists is  a  purchaser  for  a  valuable  consideration.    Then 
is  to  the  objections  to  the  annuities,  no  part  of  the  con- 
sideration-money was  ever  returned  to  the  grantees,  and 
they  had  no  knowledge  that  any  part  was  returned  to 
Thomas.    The  latter  was  employed  by  the  grantor  to 
raise  the  money,  and  was  his  agent  for  that  purpose. 
Botf  assuming  that  he  may  be  considered  the  agent  of  the 

(a)  2  Ea^t  85. 

N  2  grantees 
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1827.  grantees  for  the  purpose  of  paying  over  the  consider- 
r  ^  ation-money,  he  had  no  authority  from  them  to  retaia 
ttgqinti        or  receive  back  any  part  of  the  same.     In  so  doing  he 

acted  beyond  the  scope  of  his  authority,  and  they,  coa- 

sequently,  are  not  bound  by  his  acts. 

Storks  contra.  Part  of  the  consideration  money  was 
returned  to  the  party  advancing  the  same,  within  the 
meaning  of  the  53  G.3.  c.l41.  5.6.  In  Williamson  ▼. 
Goold  {a)  the  agent  of  the  grantee  of  an  annuity,  on  pay- 
ing the  consideration  money,  returned,  or  caused  to  be 
returned  to  lum,  a  omsiderable  sum  for  the  expence  of 
the  deeds^  investigating  titte,  journeys,  &c.  The  Court  of 
Common  Pleas  held  it  to  be  an  \i\effl  return  of  part  of 
the  consideration-money  within  tiie  meaning  of  the  star ' 
tute,  and  set  aside  the  annuity  on  the  defendant's  paying 
what  might  be  found  to  be  due  for  principal  and  interest ; 
and  in  Gorton  v.  Champneys  (&),  the  same  pelrson  having 
been  employed  by  the  grantor  of  an  annuity  to  raise 
money,  and  by  the  grantee  to  pay  the  consideration 
motley  to  the  grantor ;  at  the  time  of  the  paym^it  of  the 
money  received  back  some  part  of  it  for  a  debt  alleged 
to  be  due  from  the  grantor  to  himself;  the  Court  of 
Common  Pleas  set  aside  the  annuity  on  payment  of  prin- 
cipal and  interest  at  Si.  per  cent.,  although  the  grantee 
never  received  any  of  the  money  so  returned,  and  was 
ignorant  of  that  part  of  the  transaction. 

• 

Abbott  C.  J.  Upon  the  authority  of  the  cases  whidi 
have  been  decided,  we  are  of  opinion,  that  a  part  of  the 
consideration  money  has  been  returned  to  the  party 
advancing  the  same,  within  the  meaning  of  the  sixth  seo- 

(a)  iBmi.^MA.  {b)  lBmg.2S7. 

tion 
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tkm  o£  the  act  of  parliament,  and  that  the  rule  for  setting  1827. 
aside  the  annuity  should  be  made  absolute  upon  the  de-  ~"'^" 
fendant's  paying  the  principal  and  5l.  per  cent  interest,  jigabut 
together  with  such  costs  and  brokerage  as  the  master 
shall  think  reasonable^  as  well  a&  the  costs  of  this  appli- 
cation* 

Rule  absolute. 


Gaabvsb. 


Blox  AM  and  Another,  Assignees  of  Fourdrinier  AHMr^iy, 
and  Another,  against  Elsee.  ^^wry 

T^HIS  was  a  special  action  on  the  case  against  the  d^  By  m  aa  for 

fendant  for  infringing  a  patent.     Plea,  not  guilty.  tenn^nmt0dto 
At  the  trial  before  AbboH  C.J.  at  the  London  sittings  ^^^^^ 
tAa  Michaelmas  term,  1825,  the  following  appeared  to  ^^^^iSSS!'  *' 
be  the  fects  of  the  case :     By  letters  patent  of  the  20th  ^^  '«*  ^.^ 

*'  *^  power,  pnvi- 

iX  April  1801,  reciting,  amongst  other  things,  that  one  lege,  or  autbo- 

ri^y  gnuitedbj 

Gamble  had,  by  his  petition,  represented  to  the  king,  the  letters  p*- 

.    ^    ,  •  '  £>  I.-         r  !•         tent,  should  at 

that  he  was  m  possession  ok  a  machme  for  makmg  aoytimebe- 

•      1        L     ^         -^i_      ^  .   .    .  >,         come  Tested  in, 

paper  in  smgle  sheets  without  seam  or  joming,  Jrom  ^r  in  trust  for 
one  io  twelve  Jeet  and  ujrvoards  wide^  and  from  one  to  ™,S)CT^ffi4 
finty-five  fijet  and  upwards  in  length,  the  method  of  5S**^!l^--|. 
mylring  which  machine  had  been  communicated  to  him  "^^^'f  ^  *°7 

^  one  time,  other- 

by  a  certmn  foreigner  with  whom  he  was  connected,  wise  then  by 

devise  or  suc- 
cession (reckon- 
ing executors  and  administrators  as  and  for  the  single  persons  they  represent  as  to  such 
interest  as  they  are  or  shall  be  entitled  to  in  right  of  such  their  testators  or  testator),  then 
and  in  every  of  the  said  cases  all  liberties^  privil^es,  and  advantages  vested  in  the  patentees, 
tlMir  esecuton,  administrators,  or  assigna,  should  cease,  determine,  and  become  void.  The 
pMentees  having  become  badbupt,  and  creditors  exceeding  five  in  number  having  proved 
mder  the  commission,  it  was  held,  that  this  clause  applied  only  to  an  assignment  by  act  of 
the  party,  and  not  to  an  assignment  by  operation  of  law,  and,  consequently,  that  the  interest 
ef  the  aidgnees  of  the  bankrupt  In  the  patent  had  not  ceased. 

The  patent  was  for  a  mutchine  for  making  paper  in  single  sheets  without  seam  or  joining 
from  one  to  twelve  feet  and  upwards  wide,  and  from  one  to  forty-five  feet  and  upwards  in 
length :  Held,  that  this  imported  that  paper  varying  in  width  between  those  extremes  should 
be  made  by  the  same  machine,  and  that  the  patentee  at  the  time  of  taking  out  the  patent, 
not  having  any  machine  capable  of  producing  paper  of  dliTerent  widths,  the  patent  was  void. 

N  .?  and   ' 
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1827.        and  that  he  conceived  the  same  would  be  of  great  paUic 
g  utility,  and  that  the  same  was  new  in  this  kingdom,  and 

^gfi^  had  not  been  practised  therein  by  any  other  person 
whomsoever  to  the  best  of  his  knowledge  or  belief — his 
late  majesty  granted  to  Gamble^  his  executors,  adminis- 
trators, and  assigns,  the  sole  privilege  *'  of  making, 
using,  exercising,  and  vending  the  said  invention  for 
fourteen  years."  By  other  letters  patent  of  the  7th  of 
June  1807,  reciting,  amongst  other  things,  that  Gamble 
had,  by  his  petition,  represented  to  the  king,  that  he, 
in  consequence  of  a  further  communication  made  to  him 
by  a  certain  foreigner  residing  abroad  with  whom  he  was 
connected,  was  in  the  possession  of  certain  improve- 
ments on,  and  additions  to,  a  machine  for  making  paper 
in  single  sheets  without  seam  or  joinings  Jrom  one  to 
twelve Jeet  and  upwards  wide^  and  from  one  to  forty-five 
feet  and  upwards  in  length,  being  the  machine  for  which 
he  had  obtained  the  letters  patent,  bearing  date  the 
20th  of  April  1801;  that  such  improvements  and  addi- 
tions would  not  only  make  the  said  machine  more  per- 
fect and  complete,  but  by  far  more  useful  to  the  public 
than  it  was  in  its  then  present  state ;  that  the  same  so 
improved  was  new  in  this  kingdom,  and  had  not,  with 
such  additions  and  improvements,  been  practised  therein 
by  any  person  to  the  best  of  his  {Gamblers)  knowledge 
or  belief — his  late  majesty  did,  by  the  last  mentioned 
letters  patent,  grant  to  Gamble^  his  executors,  adminis- 
trators, and  assigns,  the  sole  privilege  of  making,  using, 
exercising,  and  vending  his  said  invention  for  the  term 
of  fourteen  years  from  the  date  of  the  last  mentioned 
letters  patent.  On  the  7th  of  January  1804  Gamble 
assigned  all  his  interest  in  these  two  patents  to  //.  Fonr^ 

drinier 


I 
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drinier  and  S*  Fowdrinierj  the  bankrupts.  By  an  act  1827* 
of  parliament  passed  in  1807,  reciting  that  H.  Fourdri'-  bloxam 
fUer  and  S.  Fourdrinier  and  Gamble  had  made,  used,  and  agamai 
continued  to  make  use  of  the  said  improved  machine  in 
a  very  extensive  trade,  in  part  whereof  //•  Fourdrinier 
and  S.Fotirdrinier  and  Gamble  were  jointly  concerned  as 
copartners,  and  that  they  had  been  put  to  great  expence, 
&C.9  it  was  enacted,  that  the  sole  privilege,  right,  and 
authority  of  making,  using,  and  vendmg  the  said  im- 
proved machine  within  the  United  Kingdom  of  Great 
Britain  and  Ireland^  and  in  his  late  majesty's  colonies 
and  plantations  abroad,  should,  from  and  after  the  pass- 
ing  of  that  act,  be,  and  the  same  was  thereby  declared 
to  be  vested  in  H.  Fourdrinier^  S.  Fourdrinier,  and  Gam^ 
hUj  their  executors,  administrators,  and  assigns  for  and 
daring  the  term  of  fifteen  years  from  thenceforth  next 
ensuing,  being  an  addition  of  seven  ^'ears  or  thereabouts 
to  the  term  granted  by  the  said  letters  patent  By  the 
sixth  section,  it  was  enacted,  that  every  objection  which 
might  have  been  made  to  the  validity  of  the  said  letters 
patent,  and  to  the  sufficiency  of  the  specifications  enrol- 
led as  aforesaid,  should  be  of  the  like  force  and  effect  in 
law  in  any  action  or  suit  brought  by  virtue  of  that 
act  as  such  objections  respectively  would  have  been  if 
that-act  had  not  been  passed,  and  if  also  tlie  specifica- 
tions to  be  enrolled,  as  required  by  that  act,  had  been 
enrolled,  instead  of  the  former  specifications  respectively, 
except  only  as  to  the  extension  of  the  said  privileges  for 
the  further  term  of  years  thereby  granted. 

By  the  seventh  section  of  the  act  it  was  provided, 
that  if  H.  Fourdrinier,  &  Fourdrinier,  and  J.  Gamble^ 
their  executors,  &c.  or  any  person  or  persons  who 
ahould  at  any  time  during  die  said  term  of  fifteen  years 

N  4  have 
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4827*  bave  or  claim,  any  rights  title,  or  interest  in  law  or 
equity  in  or  to  the  power,  privil^;ey  or  authority  of  the 

^«wui  sole  making,  using,  and  vending  the  said  improved 
machine,  should  make  any  transfer  or  assignment,  or 
pretended  transfer  or  assignment  of  the  said  liberty  or 
privil^e  thereby  vested  in  H.  Fcurdrinter^  S.  Fourdri^ 
nier^  and  J.  Gamble^  their  executors,  &c.  or  any  share 
or  shares  of  the  benefit  or  profits  thereof,  or  should 
declare  any  trusts  thereof  to  or  for  any  number  of  per- 
sons eaceedmg  the  number  qfjive^  or  should  divide  the 
benefit  of  the  liberty  or  privileges  thereby  vested  in 
H.  F.9  S.  F.f  and  J.  G^  their  executors,  administrators, 
and  assigns,  into  any  number  of  shares  exceeding  the 
number  of  five,  or  should  do  or  procure  to  be  done  any 
act  whatsoever  during  such  time  as  such  person  or  per- 
sons should  have  any  right  or  title  either  in  law  or 
equity  which  should  be  contrary  to  the  true  intent  and 
meaning  of  an  act  of  the  6  G.  1.  c,  18.  s.  18.;  or  in  case 
the  said  power,  privilege,  or  authority  should  at  any 
time  become  vested  in  or  in  trust  for  more  than  the 
number  of  five  persons  or  their  representatives  at  any 
one  time  otherwise  than  by  devise  or  succession,  (reckon- 
ing executors  and  administrators  as  and  for  the  single 
persons  they  represent  as  to  such  interest  as  they  are  or 
shall  be  entitled  to  in  right  of  such  their  testators  or 
testator),  then  and  in  every  of  the  said  cases  all  liberties 
and  advantages  whatsover  thereby  vested  in  H.  F.j 
S,  F»j  and  Gamble,  their  executors,  administrators,  and 
assigns,  should  utterly  cease,  determine,  and  become 
void,  any  thing  therein  contained  to  the  contrary  thereof 
notwithstanding. 

On  the  8tb  of  Ncv.  1810  a  commission  issued,  under 
which  the  Fourdrtniers  were  declared  bankrupts,  and 
the  plaintiffs  were  duly  chqsen  assignees,  and  more  than 

twenty 
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twenty  creditors  having  proved  under  the  commission,  it  1 827* 
was  objected  that  the  property  in  the  patent  having  become  ' 
vested  in  the  assignees  of  the  bankrupt  in  trust  for  more  ^*'^'*^ 
than  five  creditors,  the  interest  of  the  patentees  by  the 
leventh  section  of  the  act  of  parliament  had  ceased  and 
detormined.  The  Lord  Cliief  Justice  was  of  opinion 
that  an  assignment  under  a  commission  of  bankrupt  was 
BOt  within  the  meaning  of  the  act  of  parliament,  and  he 
overruled  the  objection. «  It  appeared  by  the  specifi- 
cation erf*  the  patent  taken  out  in  1801,  that  the  machine 
ibea  invented  was  so  constructed  as  to  be  capable  of 
producing  paper  of  one  definite  width  only,  and  in 
order  to  vary  the  width  a  new  machine  was  required. 
By  the  subsequent  improvements,  however,  one  and  the 
nme  machme  became  capable  of  producing  paper  of 
▼arious  widths.  It  was  objected,  that,  as  the  person 
who  petitioned  for  the  first  patent  had  represented  to 
the  crown  that  he  was  in  possessicm  of  one  machine 
capaUe  of  making  paper  of  different  widths,  which  was 
not  true,  the  first  and  subsequent  pataits  founded 
iqion  it  were  void.  The  Lord  Chief  Justice  reserved 
the  point. 

Several  other  objections  were  made  to  the  pat^it  and 
specifications,  which  it  is  unnecessary  to  mention,  as  the 
G>urt  did  not  pronounce  any  judgment  upon  them.  One 
qoesdon  upon  which  there  was  contradictory  evidence 
was  ultimately  left  to  the  jury,  viz.  whether  the  machine 
far  which  the  first  patentwas  granted  was  capable  of  pro- 
ducing useful  paper.  ']pie  Lord  Chief  Justice  directed 
the  jury  to  find  for  the  plaintiffi  if  they  were  of  opinion 
that  it  was,  otherwise  for  the  defendant.  A  verdict 
having  been  found  for  the  plaintiffi,  Scarlett^  in  Hilary 
term,  1825,  moved  for  a  new  trial  upon  the  several 
pmMs  made  at  the  trial.   As  to  those  pomts  upon  which 

the 
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1827*        the  Court  pronounced  their  opinion,  he  contended,  that, 

^■"^       as  the  first  patent  was  for  a  machine  for  making  paper 

Blozax  '^  . 

agahui  in  single  sheets  without  seam  or  joining,  from  one  to 
twelve  feet  and  upwards  wide,  and  from  one  to  forty* 
five  feet  in  length,  that  imported  a  machine  which,  at 
the  pleasure  of  the  possessor  of  it,  would  make  paper 
from  one  to  twelve  feet  wide,  and  if  that  were  so,  thea 
the  question  which  ought  to  have  been  left  to  the  jur^ 
was,  whether  the  same  identical  machine  for  which  the 
first  patent  was  taken  out  was  capable  of  making  paper 
of  different  widths.  Upon  the  evidence  it  clearly  was 
not.  Assuming,  that  by  additions,  regulations,  and  ad« 
justments  not  suggested  in  the  specification  of  the  first 
patent,  a  machine  upon  the  same  principle  as  that  de* 
scribed  in  the  specification  might  be  construct^  <:apable 
of  making  paper  of  different  widths,  still  it  was  perfectly 
clear  that  the  identical  machine  therein  described  was 
not  capable  of  making  paper  of  different  widths.  Now 
a  patent  for  a  machine  is  void,  if  the  machine  will  not 
answer  the  purpose  for  which  it  is  intended  without 
some  addition,  adjustment,  or  alteration,  which  the 
mechanic  who  makes  it  must  introduce  of  his  own  in- 
vention in  order  to  make  it  work,  Hex  v.  ArJrwright,  (a) 
But  this  patent  is  void  upon  another  ground,  for  the 
interest  in  the  patent  became  vested  in  the  assignees  of 
the  bankrupt  in  trust  for  more  than  five  persons.  [-S^^- 
ley  J.  Are  not  the  assignees  of  a  bankrupt  his  repre- 
sentatives?] They  are  the  representatives  of  the  creditors, 
and  not  of  the  bankrupt.  The  word  representatives 
means  executors  or  administrators.  The  words  "  other- 
wise than  by  devise  or  succession,"  if  they  have  any 

(a)  Cited  in  8  TaunU  399.     Duvics^t  Patent  Cases,  129. 

meaning. 
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meaning,  must  import  that  every  species  of  devolu-  1827* 
tiooy  except  by  devise  or  succession,  whereby  the  privi- 
leges  granted  to  the  patentee  shall  become  vested  in  ^aUu 
trust  for  more  than  five  persons,  shall  be  void.  That  is 
the  true  meaning  of  the  clause  in  the  act  of  parliament, 
unless  some  other  word  be  introduced  into  it.  In  Hesse  v* 
Stevens(m{a)f  the  patentees'  interest  might,  by  the  terms  of 
the  letters  patent,  be  assigned  to  any  number  of  persons 
not  exceeding  sixty.  A  bankruptcy  occurred.  It  was  ob- 
jected that  the  interest  of  the  patentees  would  not  pass  to 
the  assignees  under  the  commission ;  but  it  was  held,  that 
whatever  the  bankrupt  could  assign,  the  assignees  would 
take^  and  as  the  creditors  did  not  exceed  sixty,  tlie 
Msignees  might  take  the  interest  in  the  patent.  The 
ground  of  the  decision  was,  that  the  number  of  creditors 
did  not  exceed  that  mentioned  in  the  act  of  parliament. 
Here  the  creditors  do  exceed  the  number  specified  in 
the  act. 

Abbott  C.  J.  Looking  at  the  act  of  parliament  and 
looking  at  the  usual  clause  in  letters  patent,  and  finding 
that  in  each  of  th^m  there  is  a  reference  to  the  statute 
66. 1.  c.  18.,  and  construing  the  whole  clause  either  in 
the  letters  patent  or  in  the  act  of  parliament,  witli  refer- 
ence to  that  which  i^pears  to  my  mind  to  be  plainly  and 
manifestly  its  object,  it  is  my  opinion  that  the  whole 
dause  is  confined  to  assignments  by  acts  of  the  party, 
and  does  not  apply  to  any  assignment  or  transfer  by 
operation  of  law,  and,  consequently,  that  it  will  not  ap- 
ply to  an  assignment  under  a  commission  of  bankrupt. 
Under  the  ship  register  acts  there  are  peculiar  clauses 

(c)  3  Bos,  {-  rui.  565. 

requiring 
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1B27.        requiring  erery  assignment  to  be  notified  in  a  particular 
_'  manner,  as  clear  and  minute  as  words  can  be  withont 

^oMut  any  exception  of  bankruptcy,  or  any  thing  of  that 
kindf  and  yet  it  has  been  held,  that  the  assignees  of  a 
bankrupt  take  the  interest  in  a  ship,  though  there  is  no 
registration  of  the  conveyance.  Upon  that  point  I  think 
there  should  be  no  rule,  but  some  of  the  other  .points 
are  well  deserving  of  consideration,  and  as  to  them  the 
defendant  may  take  a  rule.       « 

Baylst  J.  I  have  no  doubt  upon  the  construction 
of  this  clause.  I  disclaim  all  right  in  the  Court  to  in- 
troduce or  exclude  words  from  this  clause,  but  I  think 
we  are  bound  to  construe  the  words  which  the  clause 
oontains,  and  that  is  all  which  I  desire  to  do.  The 
words  in  this  clause  are,  **  In  case  the  power,  privilege^ 
or  authority  shall  at  any  time  become  vested  in,  or  in 
trust  for  more  than  the  number  of  five  persons  or  their 
representatives  at  any  one  dme,  otherwise  than  by  devise 
or  succession,  (reckoning  executors  and  administrators 
as  and  for  the  single  persons  they  represent)''  —  There 
are  not  only  the  words  ^^  the  number  of  five  persons," 
but  there  are  the  words,  ^^  or  their  representatives;" 
and  those  words,  ^^  or  their  representatives,"  are  en- 
titled to  have  some  meaning,  and  the  words  ^*  otherwise 
than  by  devise  or  succession,"  will  apply  to  the  words 
<^  or  their  representatives,"  as  well  as  ^^  the  number  of 
five  persons."  Now  the  question  in  my  miud  is,  what 
does  the  act  mean  by  <^  their  representatives?"  If  the 
assignees  of  a  bankrupt  are  the  representatives  of  a 
^  bankrupt,  this  patent  is  not  vested  in  them,  otherwise 
than  this  act  of  parliament  says  it  may  be  vested;  it  was 
ested  in  the  Fourdriniers^  the  bankrupts,  if  they  did  not 

7  exceed 
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exceed  the  number  of  five  :  the  bailkruptcyt  by  a  sta^       1827« 
totable  transfer,  has  made  the  assignees  of  the  bankrupt 


The  SoUcUor^Generalf  Marrjfot^  Qumey^  and  Cutwood^ 
^ahoired  caua^  and  contended  as  to  the  cHiIy  other  p(Hnt 
nhidi  this  court  ultimately  decided,  that  the  recital  in  the 
patent  did  n6t  import  that  paper  of  ^flferent  widths  was 
to  be  made  by  one  and  the  same  madiine,  but. that  any 
widdi  between  me  and  twdve  feet'  might  he  obtained 
by  different  machines,  each  adapted  and  constructed  to 

the 


Blo 

the  rq)reB^itatives  of  the  bankrupt,  and  that  is  the  con*       V^^ 
struction  which,  in  my  opinion,  these  words  are  entitled 
to  receive. 


HoLROTO  J.  I  think  that,  in  this  case^  the  assignees 
of  the  bankrjpt  are  to  be  considered  as  the  ^repre- 
sentatives of  the  bankrupt,  and  that  they  had  his  pro- 
perty as  his  representatives,  and  not  as  the  representatives 
of  the  creditors.  It  is  true,  they  take  the  property  for 
die  purpose  of  selling  and  disposing  of  it ;  and  it  is  true, 
that  the  proceeds  fran  the  sale  they  may  hold  in  trust 
far  the  creditors,  but  they  are  the  representatives  of 
the  bankrupt  in  relation  to  this  property.  Th^  hold 
it  subject  to  the  power  of  converting  it  into  mcmey,  and 
dien  that,  money  thqr  will  hold  in  trust.  It  appears  to 
me  tha^  under  the  act  of  parliamait,  jt  is  not  void^  though 
die  creditors  may  amount  to  more  than  fivcb 

LlTTLSBALE  J.  It  seems  to  me  that  the  words  of 
die  act  of  parliament  do  not  apply  to  a  transfer  by 
operation  of  law.  The  assignees  represait  the  bankrupt 
fay  operation  of  law.  It  does  not  d^jpfeax  to  me^  there- 
Sir^  that  a  transfer  of  the  property  to  the  hands  of  the 
assignees  is  at  all  within  the  meaning  of  this  clause. 


Blozak 
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1827.  the  width  required ;  that  the  patent  was  merely  for  an 
invention  of  such  a  character,  that  a  machine  might  be 
constructed  capable  of  making  paper  of  any  width  be- 
tween one  and  twelve  feet« 

Abbott  C.  J.  I  think  one  of  the  objections  which 
has  been  taken  in  this  case  is  valid,  and  must  prevail ; 
and  consequently  it  is  not  necessary  to  give  any  opinion 
upon  the  others.  By  the  patent  it  appears  that  the 
patentee  had  represented  to  tfie  crown  that  he  was  in 
possession  of  a  machine  for  making  paper  in  sin^ 
sheets,  without  seam  or  joining,  from  one  to  twelve  fiset 
and  upwards  wide,  and  firom  one  to  forty-five  ftet 
and  upwards  in  lengthb  Upon  thiy  representation  the 
patent  is  granted.  The  consideration  of  the  grant  is  the 
inv^ition  of  a  machine  for  making  paper  in  sheets  of 
width  and  length  varying  within  the  limits  designated. 
If  any  material  part  of  the  representation  was  not  true, 
the  consideration  has  failed  in  part,  and  the  grant  is  con- 
sequently void,  and  a  defendant  in  an  action  for  infring- 
ing the  patent  has  a  right  to  say  that  it  is  so*  Now  I 
think  it  impossible  to  say  that  both  width  and  length  are 
not  important  parts  of  this  representation.  It  may  be  that 
if  the  representation  had  mentioned  length  only,  a  patent 
would  have  been  granted  for  the  invention,  which  (in  its 
improved  state  at  least)  is  eminently  useful,  in  a  very  im- 
portant manufacture,  as  saving  both  time  and  labour  in  a 
very  considerable  degree.  But  although  I  may  think  this 
probable,  I  am  not  at  liberty  to  pronounce  judicially 
that  it  would  have  been  so.  I  must  therefore  see 
whether  the  representation  was  true.  It  has  been  con- 
tended in  support  of  the  patent  that  the  recital  does 
not  import  that  paper  of  different  widths  was  to  be 

6  made 
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made  by  one  and  the  same  machine)  but  may  mean  1827. 
only  that  the  width  mixrht  be  obtained  by  different  — 
machines,  each  adapted  and  constructed  to  the  extent  o^'ak 
required.  But  I  think  this  construction  of  the  recital 
cannot  be  allowed ;  for  it  is  a  difierent  thing  whether  a 
manu&cturer  must  supply  himself  with  several  difierent 
machines  or  with  one  only  capable  alone  of  accom« 
plishing  all  the  purposes  to  be  obtained  by  many.  And 
if  the  width  is  not  to  be  considered  as  material,  the 
length  cannot  be  so  considered,  and  then  the  repre- 
sentation will  only  be  that  he  has  invented  machines  by 
the  use  of  several  of  which  paper  of  various  widths  and 
lengths  may  be  made  without  seam  or  joining.  And 
diis  will  be  at  variance  with  all  the  specifications,  which 
plainly  show  that  whatever  was  done  was  to  be  done  by 
Due  and  the  same  machine.  Then  if  the  representation 
be  (as  I  think  it  is)  that  paper  of  various  widths  may  be 
obtained  by  one  and  the  same  machine,  I  must  look  to 
the  evidence  to  discover  whether  the  patentee  was  pos- 
sessed of  a  machine,  or  of  the  invention  of  a  machine, 
capoble  of  accomplishing  this  object  And  unfortunately 
tke  evidence  shows  that  he  was  not.  I  say  unfortunately 
-becanse  it  is  to  be  lamented  that  the  advantage  of  great 
ingenuity,  labour,  anxiety,  and  expence  should  be  lost 
to  those  who  have  bestowed  them.  The  patentee  was 
at  the  time  possessed  of  one  machine,  and  one  only,  and 
this  adapted  to  one  degree  of  width,  and  one  d^pree 
4mly«  ^  And  be  was  not  then  possessed  of  any  method 
by  which  difierent  degrees  of  width  might  be  manu- 
iictored  by  that  machine  or  by  any  other.  I  think  it 
•may  be  admitted  that  by  subsequent  improvements  and 
discoveries  a  machine  was  obtained  capable  .of  making 
paper  .of  width  varying  within  certain  limitSf  though 

probably 
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1827.  probably  not  extending  to  more  than  half  the  width 
"^""^  mentioned  in  the  patent.  The  specification  enrolled 
agamit  under  the  act  of  parliament  appears  suflSciently  to  de- 
scribe such  a  machine,  and  a  mode  of  adjusting  it  to 
different  d^rees  of  width  within  the  limits  of  its  own 
breadth.  The  first  specification  is  evidently  confined  to 
one  width  only.  Then  can  the  last  specification  be 
taken  to  furnish  an  answer  to  the  objection?  Now 
supposing  the  act  of  parliament  so  iar  substitutes  the 
last  specification  in  the  place  and  stead  of  the  former 
specifications  as  to  remove  all  formal  objections  to  them 
to  which  the  latter  is  not  open,  still  it  cannot  so  far 
operate  retrospectivdy  as  to  enable  the  patentee  to  say 
that  he  possessed  in  1801,  or  had  then  discovered  or 
invented  a  machine  which  it  appears  that  he  did  not 
possess,  and  had  not  invented  or  discovered  until  a 
much  later  date.  If  the  first  machine  had  been  capable 
of  working  at  different  degrees  of  width,  though  dumsily 
and  imperfectly,  the  latter  machine  would  have  been  an 
improvement  of  it ;  but  as  the  first,  whether  considered 
as  existing  actually  or  in  theory,  was  wholly  incapable 
of  this,  the  latter  machine  does  not  in  this  resf^t 
furnish  an  improvement  of  any  thing  previously  exist- 
ing, but  an  addition  of  some  new  matter  not  existing 
or  known  at  the  date  of  the  first  patent,  and  whidi 
nevertheless  is  therein  represented  as  existing  or  known, 
and  which  cannot  but  be  considered  an  important  part 
•of  the  representation  then  made,  and  of  the  consideration 
of  the  grant.  If  the  first  grant  was  void,  the  subsequent 
grants  by  the  patent  and  by  the  statute  must  fall  to  the 
ground,  as  having  nothing  to  support  them.  I  think 
myself  compelled  therefore  to  yield  to  this  objection. 
If  however  the  law  in  this  respect  should  not  be  in  the 

opinion 
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opinion  of  my  learned  Brothers,  that  which  I  own  it  has        1827. 

appeared  to  me  to  be,  still  there  must  be  a  new  trial,       bloxaL 

because   the  question  ought  to  have  been  left  to  the        ^^ 

jury,  whether  the  machine  as  originally  constructed  was 

capable  of  doing  that  which  the  patentee  professed  it 

diould  do,  namely,  make  paper  of  different  widths.     I 

mky  say  that  I  did  not  leave  that  question  to  the  jury, 

because  it  appeared  to  me  to  be  clear  upon  the  evidence 

tbat  the  machine  as  originally  constructed  would  not 

make  paper  of  different  widths.     The  rule  for  a  new 

trial  must  therefore  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


The  King  against  The  Bristol  Dock  Company.  Saturday, 

^      "^      FebruarySdU 

1^  Michaelmas  term  a  writ  of  mandamus  issued,  di-  6j  act  of  par* 
liMncDt  on* 

rected  to  the  defendants,  which,  after  reciting  a  part  powering  cw. 
of  the  act  of  parliament  4S  G.  S.  c.l  40.  whereby  the  miOLeii^tiiig 
company  were  empowered  to  make  a  floating  dock,  &c.,  ^rUto^ hwn 
ppooeeded  as  follows:  "  And  it  was  in  and  by  the  said  ^J^S^da^*^ 
»ct  further  enacted,  that  it  should  and  mieht  be  lawful  inig»»thf  l^wftil 

'^  for  the  directoiB 

br  the  directors  of  the  said  company,  at  the  charfire  of  oftfaeJMrof 

^     '^  *^  Dock  Com- 

panj,  and  Uiej 
*cn  ^htmkj  authorised  and  required  to  make  a  common  lewer  in  a  certain  direction 
l^cwb  tpeafied,  and  also,  to  alter  and  reconstruct  all  or  any  of  the  aewers  of  the  laid 
^  at  the  mouths  thereof,  so  and  in  such  manner  that  the  sewers  might  be  ditchaived  oon- 
wiblj  under  the  surface  of  the  water  in  the  floating  harbour,  and  alio  to  roue  tuch 
^^aUer^ums  and  amefidmerUs  in  the  sewers  of  the  said  city  as  might  or  should  be  neoea- 
^  in  consequence  of  the  floating  of  the  said  harbour."  The  directors  altered  several 
^'tlM  sewers,  so  a^  to  discharge  them  considerably  under  the  surface  of  the  water  in  tha 
^Ottiog  harbour,  hut  the  sewage  there  discharged  was  so  offensive  as  to  be  a  nuisance  to  the 
**iglibourfaood  t  Held,  thatt  under  the  latter  part  of  the  clause  above  set  forth,  the  dlredon 
^*>*«atborised  and  requi  ed  to  make  a  new  sewer,  if  necessary,  to  remove  the  nuisance* 

A  writ  of  mandamus  commanded  the  directors  *<  to  make  such  alterations  and  amend- 
**Mi  Id  the  sewers  as  were  necessary  in  consequence  of  the  floating  of  thehartwur  :*'  Held, 
^thit  was  in  the  proper  form,  and  that  it  was  neither  requisite  nor  proper  to  call  upon 
the  Oooipany  to  make  any  specific  alteration,  the  mode  of  remedying  the  evil  being  left  tp 
^  diiCRtioQ  by  the  act  of  parliament. 

Vol.  VI.  O  the 
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1827*       the  company,  and  they  were  thereby  authorised  and  re- 
_.  quired  to  form  and  complete  a  common  sewer  from  a 

offtmat       certain  place  called  CastU  Pill  through  Bread  Street  and 
Company.      Avon  Street^  or  the  streets  and  lands  adjoining,  or  -near 
adjoining  thereto,  into  the  river  Avon,  above  a  certain  dam 
directed  by  the  said  act  to  be  made  at  Temple  Meads,  and 
also  to  form  and  complete  collateral  sewers  leading  thereloi, 
and  to  alter  the  then  present  sewers  of  the  said  city  of 
Bristol,  so  and  in  such  manner  that  the  greater  part  of 
■the  sewage  then  discharged  into  the  river  Axxm  above 
Bristol  Bridge  might  be  carried  off,  and  not  permitted 
to  mix  with  the  water  in  the  floating  harbour,  and  also 
to  alter  and  reconstruct  all  or  any  of  the  sewers  of  the 
said  city  at  the  mouths  thereof,  so  and  in  such  manner 
that  the  sewers  might  be  discharged  considerably  under 
the  surface  of  the  water  in  the  said  floating  harbour; 
and  also  to  make  such  other  alterations  and  amendments 
in  the  sewers  of  the  said  city  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  the  said 
harbour."     And  whereas  we  have  been  given  to  under- 
stand in  our  court  before  us,  that  by  virtue  and  in  pur* 
suance  of  the  said  act  and  of  certain  other  acts  of  par- 
liament made  and  passed  respectively  for  altering  and 
amending  the  same,  and  extending  the  powers  and  pro- 
visions thereof,  the  said  floating  harbour  in  the  said  first 
mentioned  act  mentioned  has  been  made.     And  whereas 
we  have  also  been  given  to  understand  in  our  said  court 
before  us,  that,  in  consequence  of  the  floating  of  the  said 
harbour  as  by  the  same  act  mentioned  and  directed, 
divers  noxious  and  unwholesome  smells  and  stenches 
have  been  for  a  long  time  last  past  and  still  are  emitted 
and  sent  forth  from  the  sewage  discharged  into  the  said 
floating  harbour,    and   from   the  waters   dammed   up 

therein, 


IN  THE  7th  &  8th  Years  op  GEORGE  IV.  18^ 

tbereiD,  and  the  air  tihere  hath  thereby  become  and  still        1827. 
is  greatly  corrupted  and  mfected,  and  that  divers  alter-     ^^^^^ 
ations  and  amendments  in  the  sewers  of  the  said  city  of  ^  ogomst 
Bristol  have  become  and  still  are  necessary  in  conse«     Comfiny. 
quence  of  the  floating  of  the  said  harbour,  and  that 
application  hath  been  made  to  you  the  said  company  by 
and  on  behalf  of  divers  of  our  liege  subjects  inhabiting 
and  dwelling  within  the  said  city,  and  near  to  the  smd 
floating  harbour,  to  make  such  alterations  and  amend- 
ments in  the  sewers  of  the  city  as  have  so  become  and 
are  necessary  in  consequence  of  the  floating  of  the  said 
harbour  as  aforesaid,  but  that  you,  the  said  company,  well 
kiowing  the  premises,  but  not  regarding  your  duty  in  this 
bdialf^  have  altogether  neglected  and  refused,  and  still  do 
neglect  and  refuse  to  make  any  such  alterations  and 
amendments  as  aforesaid,  in  contempt  of  us,  and  to  the 
great  discomfort,  prejudice,  and  inconvenience  of  cJivers  of 
oor  said  subjects  inhabiting  and  dwelling  within  the  said 
dty,  and  near  to  the  said  floating  harbour  as  aforesaid. 
And  whereas  they  have  humbly  besought  us  that  a  fit 
and  speedy  remedy  may  be  provided  in  this  respect, 
and  we  being  willing  that  due  and  speedy  justice  should 
be  done  in  the  premises  as  it  is  reasonable,  do  command 
yon,  the  said  Bristol  Dock  Company,  that  you  do  with- 
out delay  make  and  cause  to  be  made  all  such  alter- 
idons  and  amendments  in  the  sewers  of  the  said  city  as 
liave  become  and  are  necessary  in  consequence  of  the 
^ting  of  the  said  harbour,  or  that  you  shew  us  cause 
to  the  contrary  thereof,  &c. 

In  this  t^rm  the  following  return  was  made :  We,  the 

'^''wWDock  Company,  most  humbly  certify  to  our  lord 

'  u^e  kingy  that  after  the  passing  of  the  said  acts  of  parlia- 

n^ent,  and  before  the  issuing  of  the  said  writ,  we  did  in 

O  2  due 
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due  manner  form  and  complete  the  said  common  sewer 
from  the  said  place  called  Castle Pill^  through  BreadStreet 
agamu  and  Avon  Streety  in  the  streets  and  lands  adjoining,  or  near 
Comfny.  adjoining  thereto,  into  tiie  river  Avon  above  the  said  dam, 
directed  by  the  said  first-mentioned  act  to  be  made  at 
Temple  MeadSy  anc}  did  form  and  complete  collateral 
sewers  leading  thereto,  and  did  then  alter  the  then  present 
sewers  of  the  said  city  of  Bristol^  so  and  in  such  manner 
that  the  greater  part  of  the  sewage  at  the  time  of  passing 
the  said  first  mentioned  act  of  parliament,  discharged 
into  the  river  Av^n  above  Bristol  bridge,  might  be,  and 
was,  and  is  carried  off  and  not  permitted  to  mix  with 
the  water  in  the  floating  harbour ;  and  also  did  alter  and 
reconstruct  part  of  the  sewers  of  the  said  city  at  the 
mouths  thereof,  as  was  requisite  and  necessary  to  be 
done  in  that  behalf,  so  and  in  such  manner  that  the 
sewers  might  be,  and  were  and  are  discharged  consider^ 
ably  under  the  surface  of  the  water  in  the  said  floating 
harbour ;  and  protesting  that  no  other  alteration  or 
amendment  in  the  sewers  of  the  said  city,  according  to 
the  true  intent  and  meaning  of  the  said  statute,  hath 
become,  or  at  the  time  of  issuing  the  said  writ  was,  or 
hath  been  since,  or  now  is  necessary  in  consequence  of 
the  floating  of  the  said  harbour;  nevertheless  we  do 
further  make  answer  and  certify  to  our  lord  the  king, 
that  so  long  as  the  said  sewers,  so  altered  and  recon- 
structed as  aforesaid,  shall  continue  to  be  discharged 
under  the  surface  of  the  water  in  t!ie  said  floating 
harbour  according  to  the  directions  of  the  said  statute, 
neither  the  nuisances  in  the  writ  of  our  lord  the  king 
mentioned,  nor  any  other  grievance  arising  in  conse* 
quence  of  the  floating  of  the  said  harbour  can  be  re- 
moved, or  in  any  manner  remedied  by  any  alteration  or 

amend- 
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amendment  whatsoever  of  the  same  sewers^  or  of  any  other        1 8S7. 
sewers  whatsoever  of  the  said  city.     And  we  do  further     ^    „ 

■'  Tile  Kma 

certify  and  inform  our  lord  the  kini?,  that  if  the  same        agabttt 

nuisances  or  any  other  grievance  arising  in  consequence      Comptoj. 

of  the  floating  of  the  said  harbour  can  be  removed  or 

remedied  by  any  other  means  of  sewage,  it  can  only  be 

by  forming  and  completing  new  sewers  to  be  conducted 

to  and  discharged  at  some  other  and  different  place  or 

places  than  under  the  surface  of  the  water  of  the  said 

floating  harbour;  and  we  do  further  certify  and  inform 

our  lord  the  king  that  all  the  powers  and  authorities 

given  to  us  by  the  said  statute,  or  by  any  other  of  the 

statutes  in  this  behalf  made  and  provided,  to  enter  upon 

toy  lands  and  tenements  of  others  the  subjects  of  our 

lord  the  king,  for  the  purpose  of  constructing,  forming, 

vA  completing  any  new  sewer  or  sewers,  long  before 

the  issuing  of  the  said  writ  of  our  lord  the  king,  had  by 

virtoe  of  the  said  statutes  ceased  and  determined,  and 

that  we  had  not  before  the  issuing  of  the  said  writ,  nor 

have  we  now  any  lands  nor  any  lawful  power  or  autho- 

Titj  to  obtain  and  have  any  lands  by,  through,  or  under 

which  any  new  sewer  for  the  purpose  aforesaid  could  or 

can  be  made,  formed,  and  completed. 

OUnaU  Eussell  took  exceptions  to  the  validity  of  the 
letom,  because  it  did  not  state  any  matters  of  fact  ex- 
plicitly and  distinctly  in  answer  to  the  writ,  and  neither 
admitted  nor  denied  that  the  alterations  and  amend- 
ments in  the  sewers  mentioned  in  the  writ  were  neces- 
sary in  consequence  of  the  floating  of  the  harbour.  In  * 
Bac.  Ahr.  Mandamus  (I),  it  is  laid  down,  that  "  the  re- 
tarn  to  a  mandamus  must  be  certain  to  every  respect ; 
therefore  it  is  said  not  to  be  sufficient  to  offer  such  mat- 

O  S  ter. 
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-     .  • 

1827*        ter,  as  the  party  may  falsify  in  an  action,  but  alsp  such 
_  matter  must  be  alle£:ed  that  the  Court  may  be  able  to 

The  Kixo       ^  °  "^ 

agaiiui  '     judge  of  it,  and  determine  whether  the  party's  conduct 

SsztroL  Dock 

CompMij.  '   be  agreeable  to  law  or  not''  *  And  in  Rex  v.  I^me 
Regis  {a)  Butter  J.  says,  "  I  agree,  that  in  these  returns 
(to  writs  of  mandamus)  the  same  certainty  is  required  as 
in  indictments  or  returns  to  writs  of  habeas  corpus." 
Now  the  return  before  the  court  begins  with  a  protest- 
ation,  and  there  is  no  instance  in  which  such  a  form  has 
hitherto  been  adopted.     Perhaps  it  was  intended  for  an 
admission   that  certain  alterations   are  necessary,   but 
it  is  not  a  direct   admission,   and,   therefore,   cannot 
suffice  in  a  return.   Assuming,  however,  that  it  amounts 
to  a  sufficient  admission  that  certain   alterations  are 
necessary,  the  return  proceeds  to  state,  that  so  long  as 
the  sewers  are  discharged  under  the  surface  of  the  water 
in  the  floating   harbour,    the  nuisances   mentioned   in 
the   writ   cannot   be   remedied   by   any  alterations   or 
amendments  of  th$  same  hewers.     Now  that  is  merely  a 
conditional  allegation ;    and  it  is  not  in  any   manner 
averred  that  the  sewers  must  be  discharged  under  the 
surface  of  the  floating  harbour.     Taking  it,  however,  as 
an  allegation  that  the  sewers  must  be  so  discharged, 
and  admitting  the  return,  however  informal,  to  be  in 
substance  a  statement  that  the  company  have  no  power 
to  make  the  alterations  required,  that  return  is  bad,  be- 
cause not   agreeable   to   the   true   construction  of  the 
43  G.  3.  c.  140.  s,  37.     That  section,  after  authorizing 
and  requiring  the  company  to  make  certain  alterations 
in  the  sewers  of  Bristol,  proceeds,  "  and  also  to  make 
such  other  alterations  and  amendments  in  the  sewers  of 

(a)  1  Doug,  158. 

the 
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Ae  said  city  as  may  or  shall  be  necessary  in  consequence        1827« 

of  the  floating  of  the  said  harbour."     Now  the  words       '    37" 
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^alterations  and  amendments"  include  the  making  of       agaUui 

...      BmiiTOLDock 

new  sewers  if  necessary ;  for  in  Rex  v.  Hall  (a)  it  is  said      Company, 
by  the  Lord  Chief  Justice  that  *'  the  meaning  of  particular 
words  in  acts  of  parliament,  as  well  as  other  instru- 
ments, is  to  be  found,  not  so  much  in  a  strict  etymolo- 
gical propriety  of  language,  nor  even  in  popular  use,  as 
in  the  subject  or  occasion  on  which  they  are  used,  and 
the  object  that  is  intended  to  be  attained."     Now  it  is 
impossible  to  doubt,  that  the  object  to  be  attained  in 
this  case  was  the  protection  of  the  citizens  of  Bristol 
i^nst  any  nuisance  that  might  firise  in  consequence  of 
Ae  floating  of  the  harbour.     Nor  can  the  allegation  in 
tha  return,  that  the  company  have  no  power  to  purchase 
kmds  to  make  new  sewers  be  deemed  any  answer  to  the 
writ,  for  it  is  not  necessary  that  they  should  become  the 
owners  of  the  soil  in  order  to  make  sewers ;  HoUis  v. 
GoldfinA  (i).  Earl  of  Portmore  v.  Bunn.  (c)      At  all 
events^  as  the  defendants  have  brought  this  nuisance 
into  the  city  of  Bristol^  they  are  bound  to  find  a  remedy, 
even  although  that  should  include  an  obligation  to  pur- 
chase lands. 

Mauie  contri.  First,  the  return  is  good ;  secondly, 
the  writ  itself  is  bad.  The  first  objection  made  to  the 
'otom  was,  that  it  neither  admits  nor  denies  that  alter- 
>iti(ms  are  necessary.  [Abbott  C.  J.  I  hope  you  do  not 
iDean  to  rely  on  the  protestation ;  that  clearly  cannot 
i^p  yoa«3  A  protestation  in  pleading  is  certainly  of  no 
*^1,  but  that  does  not  apply  to  returns  to  writs  of 

(a)  IP.^-C.  1S6.  (6)  \B.iC.90&.  (c)   li?.4-C:694. 

O  4  man- 
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1827*        mandamus.     The  word  protesting  is  not  to  be  con-^ 
J7~"       sidered  as  used   in  the  technical  sense  given  to  it  in 

The  Kiy«  ® 

againtt        pleading,  it  may  be  considered  as  an  earnest  asseveration 

Bjustol  Dock    *'  »'  -^  .  ,  ^  , 

Company,  of  a  fact  But  rejecting  that,  if  the  residue  of  the  return 
be  good,  the  former  pait,  although  bad  in  form,  will  not 
affect  the  question,  for  it  is  not  inconsistent  with  that 
which  follows ;  Rex  v.  Mayor  of  Cambridge,  (a)  Then 
the  defendants  go  on  to  say,  that  the  sewers  must  be 
discharged  under  the  sur&ce  of  the  floating  harbour; 
and,  secondly,  that  the  words  *'  alterations  and  amend- 
ments" do  not  give  power  to  make  new  sewers.  Through- 
out the  statute,  where  any  new  work  is  to  be  made,  it  is 
particularly  specified ;  and  in  the  very  clause  in  question 
the  thirty-seventh,  the  direction  and  termini  of  the  new 
sewers  thereby  authorized  to  be  made  are  particularly 
pointed  out,  and  it  cannot  be  supposed  that  the  legis- 
lature intended,  by  the  general  words  at  the  end  of  the 
section,  to  give  the  dock  company  power  to  make  new 
sewers  in  any  direction  they  pleased,  to  which  length 
the  argument  on  the  other  side  must  be  carried.  But 
even  supposing  the  words  to  be  open  to  that  construc- 
tion, the  company  have  no  power  to  purchase  lands. 
^  [^Abbott  C.  J.  The  return  admits  that  the  company  once 
had  a  power  to  enter  upon  lands  for  the  purpose  of 
making  new  sewers ;  by  what  clause  is  that  restrained  ?j 
The  forty-third.  lAbbott  C.  J.  That  applies  only  to  the 
purchase  of  lands  and  to  compulsory  purchase.  But  in 
fact  the  whole  question  seems  to  turn  upon  the  con* 
struction  of  the  thirty-seventh  section.]  Then  the  writ 
itself  is  bad ;  it  recites,  that  noxious  smells,  &c.  arise 
from  the  damming  up  of  the  water,  and  then  says,  that 
certain  alterations  and  amendments  of  the  sewers  have 

(a)  2r.i?.  45G. 

become 
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become  necessary  in  consequence  of  the  making  of  the       J827. 
floating   harbour;   but  does  not  state,  that  they  have     _ 
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become  necessary  in  consequence  of  the  noxious  smells.        agahut 

Bkiitol  Dock 

It  is  consistent  with  this  language  that  the  necessity  for      Comp«nj, 

the  alterations  may  have  arisen  from  other  causes.  Then 

it  alleges  that  the  company  were  requested  to  make  such 

alterations  as  were  necessary  by  reason  of  the  making  of 

the  floating  harbour,  not  such  as  were  rendered  neces- 

UTf  by  the  noxious  smells.    It  is  not  alleged  that  they 

were  ever  requested  to  make  any  specific  alteration,  nor 

does  the  writ  refer  to  any  thing  which  furnishes  inform* 

adon  as  to  what  particular  thing  is  necessary. 

Abbott  C.  J.  I  am  of  opinion  that  this  return  must 
be  quashed,  and  a  peremptory  mandamus  awarded.  I 
will  first  dispose  of  the  objections  made  to  the  writ, 
because  if  that  is  bad,  the  return  becomes  immaterial. 
The  writ  begins  by  reciting  the  act  of  parliament,  under 
tbe  authority  of  which  the  floating  harbour  was  made ; 
ukI  then  states  that  his  majesty  has  been  given  to  under- 
*te)d  that  the  floating  harbour  has  been  made,  and  that 
^  ooDsequence  of  the  floating  of  the  said  harbour  divers 
i^oas  and  unwholesome  smells  have  been  and  still 
^  emitted  from  the  sewage  discharged  into  the  said 
'^Miting  harbour,  and  that  the  air  there  hath  thereby 
become  corrupted,  and  that  divers  alterations  and 
^'I'^ments  in  the  sewers  of  the  city  of  Bristol  have 
become  necessary  in  consequence  of  the  floating  of  the 
'^fbour;  that  the  dock  company  have  been  requested 
^  make  such  alterations  and  amendments  as  have  so 
become  necessary,  but  have  neglected  to  do  so;  and 
^cn  the  writ  commands  them  to  make  such  alterations 
^  amendments.  Two  objections  have  been  made  to 
^^  writ,  first,  that  although  it   recites  that  noxious 

smells 
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1897,*       smells  have  arisen  from  the  sewage,  and  that  alterations 
_.  are  necessary,  it  does  not  state  that  they  are  necessary 

againai  in  conseouence  of  the  sewage  beinfi:  discharged  into  the 
GomjMiDj,  floating  harbour.  There  is  not,  it  is  true,  any  duiect 
allegation  of  that,  but  it  is  stated  in  language  which  no 
person  can  misunderstand.  The  second  objection  was, 
that  when  the  application  was  made  to  the  company, 
no  particular  alterations  or  amendments  were  specified, 
and  that  the  writ  is  equally  general  in  its  terms.  I  am 
of  opinion  that  such  specification  was  not  either  neces- 
sary or  proper.  The  act  of  parliament  gives  the  corn*- 
pany  power,  and  requires  them  to  do  what  is  necessary,, 
but  leaves  the  mode  of  doing  it  to  their  discretion,  and 
other  persons  have  no  right  to  deprive  them  of  the 
exercise  of  that  discretion*  The  objections  to  the  writ 
are^  therefore,  insufficient,  and  we  now  come  to  the 
return.  It  is  certainly  very:  informal,  but  in  a  question 
of  so  much  importance,  I  had  rather  dispose  of  it 
^upon  substantial  than  upon  formal  grounds.  The 
only  substantial  question  depends  upon  the  true  con- 
struction  of  the  37th  section  of  the  act  of  parliament, 
for  the  latter  part  of  the  return,  relating  to  the  cesser 
of  the  powers  given  to  the  company,  certainly  is  not 
warranted  by  the  act.  The  4Sd  section  applies  only 
to  the  purchase  of  lands,  and  the  return  does  not  say 
that  the  thing  required  cannot  be  done  without  a  pur^ 
chase.  Then  what  is  the  meaning  of  section  S7.  By  this 
enactment,  (passing  by  all  that  which  relates  to  the 
sewage  to  be  carried  into  the  river  Avon^)  it  is  made 
lawful  to  the  company,  and  they  are  authorized  and 
required  to  alter  and  reconstruct  all  or  any  of  the  sewers 
of  the  city  at  the  mouths  thereof,  so  and  in  such  manner 
that  the  sewers  may  be  discharged  considerably  under 
the  surface  of  the  water  in  the  floating  harbour ;  and 

also 
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also  to  make  such  other  aUeraiions  and  amendments  in        i9Vj*. 

the  sewers  as  may  or  shall  be  neces3ary  in  consequence        — 

of  the  floating  of  the  said  harbour.     It  has  been  con*        <vQiiur 

Baiitol  ^q^ 

tendedy  that  inasmuch  as  the  company  did  alter  the      Conpaajr 

sewers  so  as  to  discharge  them  under  the  surface  of  the 

water  in  the  floating  harbour,  they  have  done  all  that 

can  be  required  of  them.     But  that  would  render  the 

latter  part  of  the  clause  wholly  inoperative^  and  it  will 

al^)  follow  that  the  legislature  must  be  supposed  to  have 

giYen  the  company  power  to  stop  the  course  of  the 

mm  Avon  and  Fromej  and  to  keep  out  the  tide;  and  to 

|ks?e  provided  that  if  the  air  should  be  thereby  rendered 

so  oorrupt  as  to  prove  unhealthy  to  all  the  neighbour- 

boad,  still  the  nuisance  must  be  allowed  to  exist.     To 

suppose  that  the  legislature  intended  to  give  such  a 

power,  is  to  suppose  that  they  intended  something  so 

<Hitnigeous  and  absurd,  that  we  cannot  for  a  moment 

ioiajpne  it  to  have  been  within  their  contemplation.     It 

lutt  been  urged  also,  that  the  sewers  are  at  all  events  to 

be  discharged  into  the  floating  harbour.     But  the  di- 

^00,  that  if  they  are  taken  into  the  floating  harbour, 

die  mouths  shall  be  carried  considerably  under  the  sur- 

&ce  of  the  water,  is  quite  consistent  with  a  power  to 

cany  them  elsewhere  if  necessary.     For  these  reasons 

I  am  of  opinion  that  the  writ  is  good,  and  that  the  retu]:n 

ociog  insufficient  must  be  quashed,  and  a  peremptory 

'lumdamus  awarded. 

Batley  J.  For  the  reasons  which  have  been  given, 
I  concur  in  thinking  the  writ  in  this  case  good.  Then 
^  to  the  return,  the  only  argument  of  any  weight 
^'^Sed  in  favour  of  it  was  th^t  the  dock  company  were 
^^pelled  to  alter  the  sewers,  so  that  they  should  be 
Charged  into  the  floating  harbour.   But  where  sev^al 

words 
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1847.       words  importing  power,  authority,  and  obligation  are 
"~7"       found  at  the  commencement  of  a  clause  containing 

The  KiKo  ^ 

.  agahku       several  branches,  it  is  not  necessary  that  each  of  those 

CompMiy.  words  should  be  applied  to  each  of  the  different 
branches  of  the  clause;  it  maybe  construed  reddendo 
singula  singulis,  the  words  giving  power  and  authority 
tnay  be  applicable  to  some  branches,  those  of  obligation 
to  others.  Thus  in  the  clause  under  consideration  it  is 
enacted,  *^  that  it  shall  and  may  be  Icmfxd  for  the  said 
directors,  and  they  are  hereby  authorized  and  required  to 
form  a  new  common  sewer  in  a  certain  direction  ;*'  to 
that  certainly  the  words  of  obligation  apply,  they  are 
required  to  do  it.  The  enactment  proceeds :  **  And  also 
to  alter  or  re-construct  all  or  any  the  sewers  of  the  city 
at  the  mouths,  so  and  in  such  manner  that  the  sewers 
may  be  discharged  under  the  surface  of  the  floating 
harbour."  It  would  be  a  curious  obligation  to  alter 
cdl  or  any  of  the  sewers.  That  manifestly  is  left  to  their 
discretion,  they  have  authority  to  do  it  provided  they  so 
alter  the  construction  of  them  that  they  may  be  dis- 
charged under  the  surface  of  the  water.  Then  follows 
the  most  important  part  of  the  section  :  *^  And  also  to 
make  such  other  alterations  and  amendments  in  the 
sewers  of  the  said  city  as  may  or  shall  be  necessary  in 
consequence  of  the  floating  of  the  said  harbour."  Now 
it  cannot  be  supposed  that  the  legislature  meant  to  leave 
it  in  the  discretion  of  the  dock  company  to  do  or  leave 
undone  such  things  as  were  necessary,  or  that  they 
imposed  the  obligation  without  giving  power  to  perform 
it.  To  this  part  of  the  clause  therefore  both  the  words 
of  authority  and  those  of  obligation  are  applicable.  But 
the  alterations  are  to  be  made  at  the  expence  of  the 
company,  they  must  by  their  own  funds  obtain  the 
means  of  doing  that  which  is  required  of  them. 

HOLROVD 
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HoLROYD  J.     The  return  resolves  itself  entirely  into        1827. 
the  construction   of  the   87th   section.     I   had   some 
doubts  durini7  the  arfirument,  but  they  have  been  re-        againM 
moved  by  the  judgments  that  have  been  delivered.    My     Compaojr. 
doubt  was,  whether  the  company  were  not  bound  to  dis- 
diarge  the  whole  of  the  sewage  into  tlie  floating  harbour. 
But  I  think  that  the  power  and  authority  given  vest  a 
discretion  in  the  company  as  to  which  sewers  shall  be 
discharged   into  the  harbour,  and  that  the  words  of 
obligation   as   to   discharging  them  under  the  surface 
of  the  water  are  satisfied  by  applying  them  to  those 
sewers. 

Return  quashed,  and  peremptory  mandamus 
awarded. 


Thompson  and  Another  against  Atkinson. 

m 

PHE  defendant  had  been  arrested  in  this  cause  for  Xbe  defendAnt 
179/.     On  the  7th  of  December  the  cause  came  on  f^^  279^,    ^^ 
for  trial,  and  it  was  ordered  that  the  jury  should  find  ^^^^  fJSd 
a  verdict  for  the  plaintiff  for  500/.  damages,  subject  to  ^^^^^j^^^' 
"Seaward  of  an  arbitrator,  to  whom  the  cause  and  all  •ward ©fan 

arbitrmtor,  to 

Matters  in  difference  between  the  parties  were  referred,  whom  the  cauie 

1  ,  and  all  matten 

^  the  costs  of  the  cause  were  to  abide  t/ie  evetit  of  the  in  difference 
^'^rdy  and  the  costs  of  the  reference  were  to  be  in  the  partic 


discretion  of  the  arbitrator.     The  arbitrator  made  his  IJe^  2f  fhe 
»^ard  in  the  following  terms:  "  I  find  that,  at  the  time  2SUJ  J^i^ 

J.  of  the  award* 

i^trbitrator  by  his  award  found,  that  at  the  commencement  of  the  suit  there  was  due 
"^  tbf  defendant  to  the  plaintifl'  the  sum  of  45/.  lOt.,  and  that  the  plaintiff  had  no  rea- 
"^"^e  or  prubable  c-ause  for  arresting  the  defendant  for  179/. ;  and  that  the  defendant  by 
^^  tbereuf  was  entitled  to  compensation  or  damages  to  the  amount  of  20/.  The  arbitrator 
7?1  ordered  the  verdict  to  be  finally  entered  for  the  plaintiff  for  25/.  1R<.  the  balance  due 
j^oun  aaer  deducting  therefrom  the  damages  awarded  to  the  defendant.  The  Court  refused 
tUow  the  defendant  costs  under  the  statute  43  G.  3.  c.  46. ,  inasmuch  as  by  the  terms  of 
^vvRvence  the  costs  were  to  ebide  the  oveot  of  the  award,  and  that  wes  in  favour  of  ths 

of 
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1827*       of  the  commencement  of  the  said  action,  there  was  and 
^  still  is  due  and  owini;  from  the  defendant  to  theAbuiiF* 

agninsi  tiffi  opon  a  balance  of  accounts  between  them,  the  sum 
of  45/.  185.  And  whereas  it  has^  upon  the  said  re- 
ferenoci  been  proved  on  the  part  of  the  defendant,  that 
be,  the  defendent,  was'  arrested  in  this  action  at  the  ^uit 
of  the  plaintifi  on  die  20th  day  of  July  for  the  sum  of 
179/.,  and  that  he  condnued  in  custody  under  such 
arrest  for  the  space  of  five  weeks ;  and  whereas  I  find 
diat  the  plainUffi  had  no  reasonable  or  probable  cause 
for  arresting  the  defendant  for  so  large  a  sum  as  179/.; 
I  do  award,  order,  adjudge,  and  declare,  that  the  de* 
fendant  by  reason  thereof  is  entitled  to  compensation  or 
damages  to  the  value  and  amount  of  20f.  And  whereas 
no  other  matters  were,  upon  the  reference,  allied  by 
either  of  the  said  parties  to  be  in  diffisrence  between  them ; 
I  do  order  that  the  verdict  in  the  said  cause  shall  be 
vacated,  annulled,  and  set  aside,  and  instead  thereof 
that  a  verdict  shall  be  entered  for  the  plaintiffs  for  the 
sum  of  251.  185.,  the  same  being  the  amount  of  the 
balance  which  I  find  due  to  the  plaintiffs  after  deducting 
thereiroiQ  the  amount  of  the  damages  I  have  awarded 
as  aforesaid  to  the  said  defendant."  A  rule  nisi  having 
been  obtained  for  allowing  the  defendant  his  costs  pur- 
suant to  the  statute  48  G.3.  c.46., 

Dennian  now  shewed  cause.  By  the  submission,  the 
costs  of  the  cause  are  to  abide  the  event  of  the  award. 
The  legal  effect  of  the  plaintiffs  having  recovered  a 
verdict  is,  that  they  are  entitied  to  the  costs  of  the  caose* 
By  the  very  terras  of  the  submission,  therefore,  the 
plaintiffs  are  entitied  to  those  costs.  The  arbitrator  has 
found  that  the  plaintiffi  had  no  reasonable  or  probable 

cause 
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cause  for  arresting  the  defendant  for  179^,  and  he  has  1827. 

awarded  the  defendant  a  compensation  in  damafl:es  for  -*— • 

the  iDJary  which  he  has  thereby  sustained.     It  is  dis-  agaiiut 


cretionary  in  the  Court  to  allow  the  costs,  and  they 
ought  not  to  allow  them  in  a  case  where  the  party  has 
already  been  compensated  for  the  injury  sustained  by 
him  in  consequence  of  the  unlawful  arrest 

Gumetf  and  Comyn  contra.     It  is  clear  that  this  is  a 

ciae  in  which  the  Court  would  have  allowed  the  defend* 

SBt  bis  costs,  if  the  cause  had  not  been  referred,  and 

'fier  such  costs  had  been  allowed,  he  might  have  main- 

^uned  an  action  for  the  unlawful  arrest.    The  arbitrator 

haa  not  awarded  any  thing  to  the  defendant  for  costs, 

<nd  he  ought  not  to  be  deprived  of  those  costs  because 

the  arbitrator  has  awarded  damages  for  the  unlawful 

wrest.    The  statute  43  G.  8.  c.  46.  s.  3.  enacts,  "  that 

">e  defendant  shall  be  entitled  to  costs  if  it  appear  to 

^^  Oourt  that  the  plaintiff  had  not  any  reasonable  or 

Probable  cause  for  causing  the  defendant  to  be  held  to 

"*"  ft)r  the  sum  for  which  he  was  arrested."     Here  that 

^^^  ^ppeari  and  therefore  the  Court  ought  to  order  the 

^•^  to  be  allowed  to  him. 

^  ^^ott  C.  J.  Looking  at  the  terms  of  the  sub- 
*^ti  and  of  the  award,  I  think  that  this  rule  ought 
^  \)e  made  absolute.     By  the  submission,  the  plain- 

^^pulated-  that  the  costs  of  the  cause  should  abide 

the 

^^cnt  of  the  award ;  and  subject  to  that  condition, 

y  ^Iso  agreed  not  only  that  the  cause,  but  that  all  other 

^^^  in  difference  between  them  and  the  defendant 

*    ^*4  be  referred  to  the  arbitrator.     One  matter  in  dif- 

*^^^ce  between  the  parties  at  the  time  of  the  submission 

was. 
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1827. 


THOMPfiOM 

against 

ATKiVtOK* 


was,  whether  the  defendant  was  or  was  not  entitled  to  a 
compensation  for  the  injury  he  had  sustained  in  conse- 
quence of  having  been  held  to  bail  for  179Zi,  when  a 
much  less  sum  was  due  from  him  to  the  plaintiffs.  That 
matter  has  been  considered  by  the  arbitrator,  and  he 
has  awarded  to  the  defendant  20/.  as  a  compensation  for 
the  injury  which  he  sustained  by  the  unlawful  arrest.  I 
think  that,  as  the  plaintiffs  must  be  taken  to  have  con- 
sented  to  refer  that  matter  to  the  arbitrator,  on  the  con- 
dition that  the  costs  of  the  cause  should  abide  the  event 
of  the  award,  and,  as  in  consequence  of  such  consent* 
there  has  been  awarded  to  the  defendant  a  compensation 
for  the  injury  he  sustained  by  the  unlawful  arrest,  we 
ought  not,  in  the  exercise  of  the  discretion  vested  in  us» 
to  make  an  order  that  the  defendant  be  allowed  his  costs. 
This  rule  must  therefore  be  discharged* 

Rule  discharged* 


Brazier  aga'mst  Jones. 


February  5th. 

In  an  action 
against  the 
marshal  for  an 
escape,  the  bill 
was  entitled 
generally  of 
Micha^tnas 
term,  and  the 
escape  was  al- 
lied to  have 
taken  place  on 
the  1 5th  of 
November. 
There  was  a 

special  demurrer,  for  that  the  cause  of  action  appeared  to  liave  accrued  after  tlie  first 
day  of  the  term  to  which  the  bill  had  relation.  The  Court  allowed  the  plaintiff  to 
amend  on  payment  of  costs,  although  it  appeared  by  affidavit  that  the  prisoner  had 
returned  into  the  custody  of  the  marshal  before  any  application  for  Lbcrty  to  amend  waa 
made. 

of 


'^  j  HIS  was  an  action  against  the  marshal  for  an  escape. 
The  bill  was  entitled  generally  of  Michaelmas  term, 
1826.  The  escape  was  alleged  to  have  taken  place  on 
the  15th  of  Ncwerriber  1826,  and  the  bill  was  filed  on 
that  day.  The  defendant  demurred  specially,  and  as- 
signed  as  a  cause  of  demurrer,  that  the  bill  being  en- 
titled generally  of  the  term,  had  relation  to  the  first  day 


Jovis. 
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of  the  term;  whereas  the  escape  was  alleged  to  have       1827. 
taken  place  and  the  cause  of  action  to  have  accrued  on  ' 

the  15th  day  ofNovember^  a  day  subsequent  to  the  first        agakui 
asLy  of  the  term.     The  plaintiff,  on  the  23d  November^ 
UhA  out  a'.sti'mmons,  returnable  before  the  Lord  Chief 
Justice^  for  leave  to  amend  the  bill ;  and  he,  thinking  tlie 
matter  more  fit  to  be  decided  by  the  whole  Court  than 
b^  a  single  judge,  did  not  make  any  order.     The  de- 
murrer was  filed  on  th^22d  of  Nooember.   The  defendant 
took  out  a  summons  on  the  21st  o{  November  for  time  to 
plead  dr  demur.    A  rule  nisi  having  been  obtained  for 
unending  the  declaration,  on  payment  of  costs,  it  ap- 
peared, by  the  affidavits  in  answer  to  the  rule,  that  the 
prisoner  had,  on  the  21st  of  November^  returned  into 
tbe  custody  of  the  marshal. 

CampbeU  now  shewed  cause.     The  bill  already  filed 
^B^Dst  the  marshal  is  insufficient,  for  the  cause  assigned 

^  tile  demurrer ;  and  upon  that  demurrer  the  defendant 

• 

^  entitled  to  judgment,  and  the  plaintiff  will  then  be 
^^^voi  to  file  a  new  bill,  to  which  the  defendant  may 
P^^^  a  recaption  before  the  exhibiting  of  the  bill.  The 
^^^ct  of  allowing  the  amendment  will  be  to  preclude 
^^  defendant  from  pleading  the  recaption,  and  will  be 
^^ivalent  to  allowing  the  plaintiff  to  file  a  new  bill 
'^^^c  pro  tunc. 

Scarlett  and  Comyn  contru.     The  general  rule  is,  tliat 

^^^^  party  may  amend,  on  payment  of  costs,  while  the 

P^^^ceedings  are  on  paper  and  not  entered  of  record ;  and 

^'^    amendment  of  a  declaration  has  b^n  allowed  in  ac- 

^^^^s  against  privileged  persons,  and  after  error  brought ; 

"Vol.  VI.  P  Deacon 


♦*/  • 
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1827.  Deacpn  v.  Vivian  {a\  Dickinsfm  y.  Plaisted{b)s  of 
after  Uie  outlawry  of  so^e  qf  the  defendapt^  ^outanchfi 
V.  Le  Buez.  (c)  It  has  been  allowed  in  an  actioa 
against  an  fittprniey,  Gr^enwo^  v*  JRichqrdsoti  {d) ;  ai)d 
hfi  an  fctiop  agaiqs^  bail|  Hodgson  y.  Mich^lf.  (e)  |a 
fin^iVA  y.  £j^(/)  the  plaintiff  was  copipelled  by  (he 
Court|  at  tbe  instance  of  th^  defepdant,  to  entitle  h^, 
dedara^n  specially,  to  gppprd  with  the  fact  apd  actu^^ 
time  of  ^ing ;  and  the  §aipe  thing  was  done  ip  WiSk^S 
V.  The  Earl  qf  Hcdtfax.  {g\  Even  in  an  action  ag^s;^ 
the  wardeq  of  fhe  FU^^  thfe  plainti£^  at  the  siigge^^gtf) 
of  GUjIs  p.  J.|  w^,  allowed  to  anienc)  his  d^cl^rg^pi^ 
Bapis^  V.  J^yles.ih)  Th^n^  as  to  the  ms^fshal  bc^n^r 
predt^ed  fi^oja  plea^ipg  ^  recaptiop,  the  facts  of  Hlf^ 
case  will  not  warrant  him  in  so  doing,  for  he  mu^t  s^qw 
a  recaption  before  the  exhibiting  of  the  bill.  Now  the 
blill  waf  e$hibite^  on  the  15th  doy  pf  Noveinfier^  apd 
it  does  not  appeaf  by  th^  affidavits  that  the  prisoner  re- 
turned tq  th^  pustpdy  of  the  marshal  before  th^  21  s^ 
It  is  said,  ^})at  X\ie  plaintiff  ought  not  to  b^  allowed  to 
amend,  because,  the  declaration  being  bad,  he  is.  driven 
to  file  anpthei^,  to  whiqh  the  recaption,  before  the  ex- 
hibiting of  such  other  bill,  will  be  an  auswer.  But  that 
i^  a  sufficient  re^on  for  allowing  the  amendment.  Aq 
amendment  ha$  beep  allowed  in  the  term  next  after  tj;ie 
term  in  which  the  declaration  was  delivered,  because^ 
otherwises  the  action  would  have  been  lost  by  the  statute 
of  lynitations ;   I}t^hess  of  Marlborough  v.  Widmore.  (i) 

(o)  Bamesy  7.  (6)  7  T.  R.  474. 

(c)  1  East,  I55f  (d)  Bamei,  16. 

(«)  Bartut,26.  (/)   I  Sir, 638. 

(g)  2  IViU.  256.  (/*)  2  B.  Moon^  566. 


(i)  CiUd  in  1  fi^ili.  149, 


So^ 
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So,  an  amendment  of  the  declaration  has  been  allowed       IMT* 
in  a  penal  action,  after  the  time  limited  for  bringing  a 
new  action  had  expired.    Cross  v.  Kaye  (a),  Maddock  q.  t. 
V.  Hammett  {b\  Petre  v.  Craft,  (c) 

Abbott  C.  J.    When  the  matter  was  before  me  on 

the  fummons  I  thought  that  this  was  a  fit  case  for  a  stet 

prooessos ;  but  I  now  agree  with  my  learned  Brothers} 

m  thinking  the  rule  should  be  made  absolute^     Ther« 

cm  be  no  doubt  that  the  bill  has  been  entitled  generally 

of  the  term  by  mistake.    Now,  the  rule  undoubtedly  \9f 

tbl  either  party  is  at  liberty  to  amend  his  pleadings 

bcbie  judgment.     If  we  were  to  refuse  to  allow  the 

aMidment  in  this  case^  by  reason  of  any  special  cifi- 

coastnces  not  connected  with  the  record,  but  brovgbt 

before  us  by  affidavit,  it  would  be  difficult  to  avoid  re* 

fittbg  liberty  to  amend  in  other  cases,  by  reason  o^ 

fedtl  circumstancps  disdosed  to  us  by  affidavit ;  and 

^  consequence  would  be,  that  the  Court  might  be 

^^>Ued  upon  to  inquire  by  affidavit  into  the  circumstances 

^  each  particular  case,  in  order  to  determine  whether 

^  amendment  should  be  allowed  or  refused.     I  think 

''^  Would  produce  great  mischief;  and  upon  the  whole 

'  cim  of  opinion,  that  justice  will  be  better  adminis-' 

^^^^  by  allowing  amendments  of  pleadings  to  be  made 

^  Teasonable  terms,  without  reference  to  circumstances 

''^^  connected  with  the  record.     Upon  that  ground  I 

^i^  that  we  ought  to  accede  to  the  af^lication  in  this 

and  that  the  rule  should  be  made  absolute. 

Rule  absolute. 

C«»)  6  r.  B.  543.  (6)  7  T.  R.  S5.  (c)  4  JEati,  453. 
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Tuadmf,  HiNDLEY  agaiTist  The  Marquis  of  Westmeath. 

^^^^     ASSUMPSIT  for  goods  sold  and  delivered.     Plea, 
tween  hoibMidy  the  general  issue.     The  cause  \i'as  called  on  ibr 

wife,  and  A  ,  am  i  •    •  a 

tniflcee,  provid-  trial  before  Abbott  C.  J.  at  the  Ijondon  sittings  after 

nMuitenance  Micfuielmas  term,  1823,  when  by  consent  a  verdict  was 

:md  porpo^g  taken  for  the  plaintiff,  subject  to  the  award  of  a  bar- 

^ntemph^on  ^ster,  which  he  afterwards  made  as  follows  :  "  In  por- 

of  an  iromedi.  suance  of  a  Certain  order  of  reference  made.  &c.,  I  do 

ate  sepaiatiODy  ' 

but,  in  fact,  no   award,  order,  and  determine  that  the  verdict  found  fiwr 

■epantion  then 

took  place,  nor   the  Plaintiff  by  the  jury  be  vacated,  and  that  in  lieu 

was  intended  to 

talce  place  at  thereof  a  verdict  be  entered  for  the  defendant,  &c»    I 

Held,  that  the  ^o  also  Certify  by  this  my  award  that  I  do  find  and  de* 

^V(rh!^^in  '  termine  that  the  Plaintiff  is  entitled  to  recover  against 

Sud^"<^M-  *®  Defendant  the  sum  of  521.  1 9s.  in  respect  of  a  debt 

pararion  se-  incurred  by  the  Defendant's  wife,  in  case  the  Defendant's 

cunng  a  nuun-  ''  ' 

tenance  to  the     wife  Lady  Westmeath  was  livinc:  apart  from  the  Defend- 

wife,  she  quits  .  . 

her  husband's     ant  under  a  deed  of  separation,  valid  at  the  time  thai 

house  against 

his  wishes,  and  debt  was  incurred.     As  to  this  point  I  do  find  the  fol- 

live  apart  from  lowing  facts  upon  which  my  award  is  founded.     On  the 

hels  willing  ^^^  ^^J  ^^  December  in  the  year  of  our  Lord  1817,  a 

r^I^lh^  ^  certain  indenture  in  three  parts  was  executed  by  the  said 

back,  and  pro-  Defendant,  then  the  Earl  of  Westmeath.  of  the  first  part ; 

▼ide  for  her  in  »  r        »■ 

his  own  house;  the  Couutess  of  Westmeath  (his  wife,)  of  the  second  part; 
Semble,  that  he  ^  ^  r       » 

is  not  liable  to    and  William  Sheldon^  Esqr.,  of  the  third  part     (This 

be  sued  by 

tradesmen  for     deed  was  then  set  out,  by  which  it  appeared  that  the 
by  her,  even  for  Parties  did  not  then  contemplate  an  immediate  separ- 
necessanes.        ation,  but  provision  was  thereby  made  for  a  future  se- 
paration.) 

«  After 
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"After  this  deed  was  executed,  the  said  Earl  and        1827. 
Countess  of  JVcstmeath  were  fully  reconciled  to  each       "— ■" 

HiKDLKY 

Other,  and  continued  to  live  and  cohabit  together  as        a^mntt 

,      ,^  The  Marquii  of 

man  and  wife«  In  August  1818  articles  of  separation,  Westmxath. 
dated  May  SOth  1818,  were  executed  by  all  the  parties 
thereto.  These  articles  were  between  the  Earl  and 
Countess  of  Westmeath  of  the  one  part,  and  Lord  Vis- 
count Cranbome  and  Henry  Widman  fVoodj  Esq.,  of  the 
other  part.  And  after  reciting  that  the  Earl  of  West- 
9eath  had,  at  the  particular  instance,  and  at  the  sole 
desire  of  the  said  Countess  of  Westmeath^  his  wife,  agreed 
to  liTe  separate  and  apart  from  her,  and  to  allow  to  her 
uid  her  assigns,  during  the  joint  lives  of  the  said  earl 
uid  the  said  countess,  such  separate  maintenance  and 
yurly  provision  for  her  and  her  child  or  children  as 
was  thereinafter  mentioned :  It  was  witnessed,  that  in 
<^deration  of  and  in  pursuance  of  such  agreement, 
^  the  said  Earl  of  Westmeath  granted  unto  Lord  Vis- 
^nt  Cranbome  and  Henry  Widman  Woodf  their  execu- 
tors, &c.,  certain  premises  therein  named,  for  the  term 
ofnine^-nine  years,  if  the  said  earl  and  countess  should 
Jointly  so  long  live,  upon  trust,  first,  to  secure  an  annual 
SQm  of  1800/.  for  the  first  six  years,  lor  the  sole  use  of 
^^  Countess  of  Westmeath^  and  payable  to  her,  or  such 
P^>^n  as  she  might  appoint,  on  certain  specified  days, 
^'th  the  usual  powers  to  the  trustees  for  that  purpose, 
^d  then,  in  trust,  to  pay  the  surplus  rents  to  Lord 
^'^^hneath.     And  it  was  thereby  declared  and  agreed, 

^  an  additional  yearly  sum  of  300/.  was  to  be  rabed, 
^  tbe  maintenance  and  education  of  Lady  Bosa  Nugent^ 

^  then  only  child  of  the  said  Earl  and  Countess  of 
'^^meathy  an  infant  of  the  age  of  five  years,  or  tliere- 

^bo^ts:  and  of  the  child  whereof  the  said  countess  was 

P  3  then 
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1887.       tli^  enceinte.  But  if  either  l;he  said  Lady  Bosa  Nugent, 

„  or  t^e  said  child,  of  which  the  said  countess  was  then 

«omje       enceinte,  should  die  before  the  expiration  of  six  years 

Tht  Mtquis  of 

WtfSf^MAtMu   from  title  date  of  that  indenture,  the  yearly  $ani  of  3502. 
only  should  be  raised  and  paid,  for  the  maintenance  and 
f4uc^^n  of  such  aurviving  child,  in  lieu  of  the  sum  of 
SOQl.  I  and  if  both  the  said  children  should  die  before 
l^ie  expiration  of  the  six  years,  then  from  and  immedi-  * 
ately  after  the  death  of  such  children,  the  said  sum  of 
900/.,  or  250l»y  as  the  case  might  be„  should  cease»  or 
npt  be  raised  or  paid.      The  deed  also  contained  a  pro- 
viso, th^U;  on  the  death  of  either  the  Earl  or  Countess  of 
Westmeath,  or  other  cessation  of  the  said  annuities,  the 
t#rm  tberd[>y  granted  should  cease,  in  case  all  arrears 
b^d  bj^ea  then  fully  paid.     The  deed  then  qontawed 
GQv<Qp^t$  by  the  E^rl  of  Westmeath  with  the  trii6tee% 
for  payment;  pf  the  above  annuities  of  1 SOO/.  and  300/.» 
an()  t^at  be  should   not,  after  the  execution  of  the 
d^edi  intermeddle  or  concern  himself  with  any  of  the 
ponies  which  should  be  paid  or  come  to  the  hands  of 
the  Countess  of  Westmeath,  by  reason  of  that  indenture, 
or  th^  triists  thereinbefore  expressed,,  but  thai  he  would 
permit  the  ti'ustee^,  in  trust,  iox  the  Countess  of  West^ 
rn^qtAj   and   also   the  Countess  of  fVestmeatk^  to  have 
wd.  receive  the  said  annual  sums  or  yearly  rents^  and 
every  part  thereof;  and.  also,  that  it  should  be  lawful  for 
t^  Countess  of  ^es4mm///,notwidistanding  her  coverture, 
Qnd  9s  if  she  were  sole  and  unmarried^  by  any  deed  or 
writing,  or  by  her  lost  will  at  her  pleasure,  ta  dispose  of 
t}ie  arrearages  of  the  said  sever^al  sums  or  yearly  rents; 
and  also<  all  her  savings,  and  the  proceed;&  of  tiie  said 
suipa^  and.  all  and.  singular  sum  and  sums  of  moneys 
goods,  chattels,  and  effects,  and  personal  estate  whatso- 
ever, 
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6Ter,  which  sbei  should  Bi  dtly  tim^  hd^e,  61^  ^idk       1^. 
ilhtvid  iti  toy^ise  detblve  or  coto(&  to'  het  dtfHAg  kcff      r 
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Bfe^  to  sHch  per^otis  As  she  shoiTld  t^iilk  fit! ;  ftid  tfiAt  iit^JS^^**^ 

he  the  Eari  of  Westvfieathj  ^hotfld   ^uffe^  silth  <WI1  id    1^]  ''^''* 

be  proved  and  acted  on  without  otetnictioti,  iH  fli^  f)i%pgf 

ecclesia^cal  court  i  and  that  upon  f ec^ipt  or  difipbsd  df 

dll  or  any  sum  and  sums  of  cbfone]^,  she  the  C6Uhtess  of 

Wesmeath  should  and  might,  tfot^ithsfafidiVg*  Ae^  d&'- 

^eftare,  send  as  if  she  were  sote  tod  unmarHed,  6i^d 

and  ^gn  Valid  a^quittaae^S ,'  and  AioVeoVer,  thM  tbd 

Countess  of    Wesimeath  should   and  might,   ti6tWilA- 

MOiding  her  coverture,  Yite  separate  dttd  apaft  fV6m  ifa^ 

IkH  of  JfisMeaihj  her  htksband,  ds  if  thej^  wtf e  sote 

mi  unmarried ;  and  that  ^he  the  Countess  of  tt^tslnUdih 

d^oold  from  thenc^fofth  be  fi^eed  dbd  disch&f^ed'  ^U 

ihe  powei",  command,  restraint,  dontrout,  aiithotity,  and 

g;oteitimeiit  of  the  tAr\  of  fTesitheatX^  attd*  should  inA 

mi^C  liv^e  And  reside  iii  such  plaee  anrf  places,  and  iii 

such  inanner  as  to  her  should  fi^oin  tithe  to  finie  se6M 

meet ;  And  thttt  he  the  'Edtt  of  Westf^mh  sfibuld  nl>t 

Alolest  or  distuil)  the  CoUiites^  of  WeUMedlTi  in  Adf 

manner  of  livmg,  ribf  should  at  atty  dttie  6k^  tiW^  th^^ 

after  tequfare,  or  by  any  meiins  wfratsoevei^,  eit£<sfk?  by 

ecclesiastical  censures,  or  by  taking*  Oiitf  any  proiie^,  6i 

by  commencirj^  or  institutit^'g  flny  suilf  whtttso^Vei*,  td 

cotnpd  her,  the  Countess  of  WestmeatA^  to  cohabit  <H: 

live  with  him  the  Edrl  of  WettnueaiJi^  nbt'  should  oif 

UMld  for  that  purpose  otherwise  use  any  fbt^e;  Vfblbtit!^ 

or  ifestrdint  to  the  person  of  her  tile  Countess  6f  WiS- 

fitetxthy  or  sue  or  molest,  or  (Siuite  to  b^  sUed  olr  nfb- 

leste^  any  person  or  per^oil^  whatsoeV^i',  tdit  r^litelVbi^; 

h8ifk)u1ring,  lodging,  pfot^tirig;  oi"  entartatniilg  Acfif'  the' 

Cotttiti^  of  Westmeath.    But  tlM  slid  tlte  ^dtitJ^d'  df 

P  4  Westmeath 
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1827*        WestmecUh  should  and  might  in  all  things  live  as  if  she 

„  were  sole  and  unmarried,  without  the  restraint  or  co- 

a&unti       ercion  of  the  Earl  of  WestmecUh^  or  any  other  person  or 

TbeMnrquUof 

WsfxMSATB.'  persons  by  his  means,  privity,  or  procurement  The 
deed  contained  a  covenant  for  further  assurance,  and 
other  usual  covenants  for  the  protection  of  the  trustees. 
^^  For  a  short  time  before,  and  at  the  time  when  these 
last  articles  were  executed.  Lord  and  Lady  Westmeaih 
had  been  and  were  living  together  in  the  same  house^ 
apparently  on  friendly  terms,  and  apparently  also  as 
man  and  wife.  They  continued  so  to  live  together 
after  these  last  articles  of  agreement  were  executed. 
During  this  period,  namely,  in  November  1818,  Lady 
Westmeaih  was  delivered  of  a  son  and  heir,  and  on  that 
occasion  Lord  Westmeaih^  who  was  then  residing  in  the 
same  house  with  her,  and  attending  her  with  great  afiec* 
tion,  communicated  the  intelligence  to  his  and  her 
friends  and  relations,  and  received  their  congratulations 
on  the  event.  Subsequently  to  this  period,  at  Christmas 
1818,  Lord  and  Lady  Westmeaih  visited  Lady  West^ 
meatVs  father  and  mother,  the  Marquis  and  Marchioness 
of  Salisbury y  at  Hatfield.  During  that  visit  they  jointly 
occupied  their  usual  suite  of  apartments  there,  and 
appeared  to  Lady  Salisbujy  and  the  rest  of  the  family 
as  living  together  on  friendly  terms,  and  in  the  usual 
manner  as  man  and  wife.  They  continued  to  live 
together  in  this  way,  and  their  mutual  friends  and  ac- 
quaintance were  not  aware  that  they  were  not  living 
together  as  man  and  wife.  In  fact,  however,  for  a 
short  time  before  and  from  the  period  of  the  execution 
of  the  last  articles  of  agreement,  Lord  and  Lady  West^ 
mcath  had  occupied  different  beds,  and  did  not  cohabit 
together,  and  this  was  known  to  the  immediate  personal 

attendant 
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*^^^»dant  of  Lady  Westmeath ;  and  on  the  part  of  Lady        1827. 
^^-stneeUh  there  was  in  fact  no  real  return  of  affection 

rllMOLKT 

kindness  towards  Lord  Westmeaihf  after  the  execu-        agamti 

TheMarqiiigof 

of  the  last  deed  of  separation.    This  continued  till    WumxAni. 

iSlQy  when  it  became  apparent  to  their  friends 
relations^  that  they  were  not  living  on  good  terms 
each    other.     In  June   1819,    Lady    JVestmeath^ 
St  the  will  and  entreaties  of  Lord  Westmeath^  finally 
^^tted  his  house,  and  ceased  to  reside  with  him.     They 
l^^ve  lived  altogether  separate  ever  since  that  period^ 
^ut  always  against  the  wish,  and  contrary  to  the  en- 
of  Lord  Westmeath^  who  during  the  whole  period 
ready  and  willing  to  have  received  and  provided  for 
I^ady  Westmeath  in  his  own  house.     Notwithstanding 
tliis^  Lady   Westmeath  afterwards,   in  November  1819, 
^^hilst  so  living  apart  from  her  husband,  the  defendant, 
^^ainst  his  will,  and  contrary  to  his  entreaties  that  she 
^vrould  return  to  his  house  and  reside  with  him,  con- 
'bucted  a  debt  with  the  plaintiff  for  goods  to  the  amount 
<3f  SiL  IBs.    This  was  the  debt  in  question  in  the  present 
erase.     I  was  of  opinion  under  the  above  circumstances, 
that  the  deed  of  separation  executed  in  August  1818,. 
^as  not  intended  to  be  accompanied  by  an  immediate 
victual  separation  of  the  parties  at  the  time  it  was  ex- 
ecuted.   And  that,  not  being  accompanied  nor  intended 
to  be  accompanied  by  such  actual  separation,  it  was  not 
valid  from  the  beginning.     And  I  also  thought,  that 
if  valid  at  .first,  it  had  been  avoided  by  what  amounted 
to  a  subsequent  reconciliation  of  the  parties." 

A  rule  nisi  for  setting  aside  this  award  having  been 
obtained,  the  Court  directed  the  question  to  be  argued 
^  a  special  case,  and  it  was  accordingly  now  argued  by 

Erie 
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I827.  Erte  for  the  pfaintifi^     The  question  in  this  case 

^  depends  npon  the  vaKdity  or  invalidity  of  the   deed 

.      mwMf        executed  in  Augast  181 8-.    Two  objections  will  be  made 

xhcr  Marquis  of 

"  cATtt.  ta  that  instrnment;  first,  that  it  was  intended  to  provide 
not  fbr  a  present  but  a  future  separation ;  and,  secondly, 
chat  the  subsequent  reconciliation  of  the  parties  put  an 
end  to  the  covenants  in  the  deed.  In  support  of  the 
first  objection,  the  defendant  must  rely  on  the  case  of 
Durant  v.  Titley  (a),  but  that  is  perfectly  distinguishable 
from  the  present  case.  The  declaration  there  was  in 
covenant  on  a  deed  of  separation,  and  the  covenant  set 
out  was  a  covenant  to  pay  a  certain  sum  for  the  use  of 
the  wife  in  case  she  should  live  separate  and  apart  from 
Iier  husband.  It  was  manifest  on  the  face  of  the  deed, 
chat  the  parties  contemplated  present  cohabitation  and 
fbture  separation.  The  deed  in  question  applies  in 
terms  to  a  present  separation,  and  die  finding  of  the 
arbitrator,  that  in  his  opinion  an  immediate  separation 
was  not  contemplated  by  the  parties,  cannot  render  that 
deed  void.  Secondly,  if  the  deed  was  originally  good, 
it  has  not  since  become  void  in  consequence  of  any 
reconciliation  between  the  parties.  Upon  that  point 
the  arbitrator  has  found,  that  for  a  short  time  before 
and  at  the  time  when  the  deed  was  executed,  Lord  and 
Lady  Westmeath  had  been  and  were  living  in  the  same 
house  apparently  on  fViendly  terms,  and  apparently  as 
man  and  wife.  From  that  finding  it  may  be  inferred, 
that  the  arbitrator  considered  that  they  were  not  really 
living  on  friendly  terms,  and  he  afterwards  expressly 
finds  that  there  was  no  return  of  afiection  on  the  part 
of  Lady  Westmeath.     Now,  the  mere  circumstance  that 

(a)  7  Prke,  577. 

husband 
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boBbaiid  and  wife  have  lived  under  the  same  roof,  without       1 8fi7. 
any  actual  reconciliation,  has  never  been  held  sufficient      „ 

HiNBLir 

to  vacate  articles  of  separation,  Baieman  v.  Ross{a\       agaimM 

The  Maiyiitof 

Fletcher  v.  Fletcher,  {b)     The  claim  to  have  this  deed   .WcnMsim. 
considered  void,  is  analogous  to  insisting  upon  a  for- 
feiture, in  which  case  strict  evidence  is  necessary.    Here 
tliere   is  no  such  evidence  of  reconciliation.     By  the 
statute  Westminster  2.  c.  34.  a  woman  quitting  her  hus- 
band and  living  in  adultery,  loses  her  claim  of  dower, 
'^  Nisi  vir  suus  sponte  et  absque  coercione  ecdesiae  earn 
9>ecoticiliet  et  secum  cohabitare  permittat."     Whereupon 
X.iord  Coke  makes  the  following  comment  (c)    <*  Note, 
^l&at  cohabitation  is  not  sufficient  without  reconciliation 
Y3Eiade  by  the  husband  sponte,  so  as  cohabitation  only  ia 
^lie  same  house  with  the  husband  availeth  her  notJ'    In 
*^iie  present  case  there  was  neither  cohabitation  nor 
^Keonciliation.     The  o£fer  on  the  part  of  the  husband  to 
^^ake  back  the  wife^  is  equally  unable  to  destroy  the  eSoct 
^>f  the  deed^  Guth  v.  Gutk  (cQ,  Seeling  v.  Cranoley.  [e) 

Brodrick  contri.  No  attempt  has  been  made  to 
question  the  authority  of  the  decision  in  Durant  y. 
TiUey:  nor  has  it  been  disputed  that  if  it  had  appeared 
on  the  fiice  of  the  deed  of  August  1818,  that  an  im- 
mediate separation  was  not  contemplated  by  Lord  and 
Lady  Westmeatli,  that  deed  would  have  been  void.  But 
the  finding  of  the  arbitrator  supplies  that  omission,  and 
is  equivalent  to  the  verdict  of  a  jury.  Now,  liad  an  issue 
vpon  that  fact  been  raised  before  a  jury,^  and  they  had 
found  in  the  same  terras  as  the  arbitrator  that  the  parties 

(a)   I  Dow.  235.  (6)  2  Cox.  99.     3  Br.  C.  C.  619.  n. 

(c)  8  InsL  436.  {d)  3  Br.  C.  C  614. 

(e)  2  rem,  386. 

at 
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1827*       at  the  time  when  the  deed  was  executed  lived  together, 

and  did  not  intend  to  separate,  and  did  not  in  fact 

mgainst        separate,  that  would  have  sufficed  to  shew  that  the  deed 

TIm  Marquis  of 

WniMBATH.  was  void ;  in  the  same  manner  as  the  verdict  of  a  jury 
finding  that  a  deed  was  executed  in  pursuance  of  an 
usurious  agreement  renders  the  deed  void,  although  no 
such  agreement  appears  upon  the  face  of  the  deed.  Iii 
this  case  the  separation  was  to  take  place  at  the  mere 
will  and  caprice  of  the  wife;  the  matter  was  not  to  be 
decided  by  any  domestic  tribunal,  as  in  Lord  Rodney 
y.  Chambers  {a\  and  in  Chambers  v.  Caulfield.{b)  In 
Si.  John  V*  St,  John  (c).  Lord  Eldon  says,  "  No  case  has 
gone  to  this  extent,  that  the  husband  may  enter  into  a 
contract  not  to  separate  upon  the  ground  of  differences 
existing  at  the  moment,  but  determining  that  it  is  fit  at 
that  moment  to  live  together,  to  leave  it  altogether  to 
the  discretion  of  the  wife  to  say  whether  that  cohabit- 
ation and  performance  of  duty  to  the  children  by  their 
keeping  together  is  to  continue  a  month  or  six  weeks,  or 
that  either  shall  regulate  how  long  they  shall  continue 
to  live  together  upon  the  principle  that  party  shall  think 
proper."  Then,  upon  the  second  point,  it  is  unnecessary 
to  dispute  any  of  the  cases  which  have  been  decided  as 
to  the  effect  of  reconciliation.  The  only  question  is, 
what  amounts  to  such  a  reconciliation  as  will  put  an  end 
^  to  articles  of  separation.  Bateman  v.  Ross  has  been 
relied  on  for  the  plaintiff,  but  the  circumstances  there 
were  wholly  different  from  those  which  have  been  found 
by  the  arbitrator  in  this,  case.  Lord  Eldon^  in  giving 
his  opinion  in  that  case,  said,  "  In  regard  to  the  point 
of  reconciliation,  notwithstanding  what  might  be  found 

(a)  2Etut,2^.  {b)  6  East,  24i.  (c)  11  Ves,  534.. 

in 
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in  some  of  the  reports,  he  held  the  general  doctrine  to        1827* 
be  clear,  that  a  reconciliation  after  a  separation  entirdy      „ 
did  away  with  the  effects  of  it.     This  rested  upon  the       agahut 

The  Mavquit9i 

ground  of  public  policy,  as  it  roust  not  be  permitted  Wutmvats. 
to  parties  to  make  agreements  for  themselves,  to  be  held 
good  whenever  they  chose  to  live  separate.  The  question 
then  was,  whether  in  that  case  there  was  a  reconciliation. 
It  appeared  to  him  there  was  not,  unless  their  Lord- 
ships were  prepared  to  say  that  living  under  the  same 
roof  amounted  to  a  reconciliation,  though  in  a  slate  cf 
the  highest  animosity/'  and  Lord  Redesdale  observed, 
that  ^^  the  appellant  was  living  at  Castle  Gore^  the  re- 
spondent went  there,  not  for  the  purpose  of  recon- 
ciliation, but  to  protect  her  property."  In  this  case 
there  is  nothing  to  shew  that  the  parties  lived  under  the 
same  roof  in  a  state  of  animosity ;  they  were  apparently 
on. friendly  terms,  and  living  as  man  and  wife;  their 
nearest  relations,  and  most  intimate  friends  supposed 
such  to  be  the  fact,  and  no  one  but  the  immediate  per- 
sonal attendant  of  Lady  Westmeath  was  aware  that  they 
occupied  separate  beds,  and  that  matrimonial  cohabit- 
ation did  not  take  place  between  them.  If  it  can  be 
contended  that  a  reconciliation  is  not  complete  for  the 
purpose  of  avoiding  a  deed  of  separation  unless  such 
cohabitation  actually  takes  place,  inquiry  must  be  made 
IS  to  that  fact,  even  supposing  the  parties  to  occupy  the 
same  bed ;  the  inconvenience  and  impropriety  of  such 
inquiries  is  so  apparent  that  the  Court  will  never  sanction 
them.  It  is  clear  that  when  the  parties  were  living  toge- 
ther in  the  manner  found  by  the  arbitrator,  the  husband 
Would  have  been  liable  for  the  wife's  debts,  contracted 
for  articles  suitable  to  her  station ;  and  that  is  a  reason- 
able test  whereby  the  Court  may  try  whether  they  were 

living 
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1827.  living  together  as  husband  and  wife.  There  is  a  very 
Jj  obvious. distinction   between  the  passage  quoted  from 

^ia*"<<  ^  the  2  Insi..  as  to  dower,  and  this  case.  The  words  of 
WMfMBATii.  the  statute  render  both  reconciliatioo  and  cohabttation 
necessary  to  restore  the  wife's  claim  of  dower.  But 
there  also  cohabttation  means  nothing  mure  than  living 
in  the  same  house  with  the  husband.  The  form  of  this 
deed  differs  very  essentially  from  that  which  is  usu^ly 
adopted^  for  there  is  not  any  covenant  to  indemnify  die 
husband  against  the  debts  of  the  wife^  which  covenantf 
in  Jte  V.  Tkurlow  (a),  was  relied  upon  by  HolroydS.  as 
a  reason  for  holding  the  deed  good,  that  being  a  valuable 
consideration;  and  the  same  observation  was  made  in 
Legard  v.  Joknson.'^b) 

Erie  in  Pe{dy.  The  arbitrator  has  not  absolutely 
found  that  no  present  separation  was  intended  to  take 
place  upon  the  execution  of  the  deed ;  he  has  merely 
stated  his  opinion  upon  the  facts,  leaving  that  to  the 
revision  of  the  Court;  the  question  is,  therefore,  open  to 
their  consideration.  As  to  the  reconciliation,  the  case 
of  Bateman  v.  Ross  was  not  cited  as  a  case  coinciding  in 
circumstances  with  the  present,  but  as  establishing  the 
principle  that  cohabitation  or  living  together  without 
reconciliation  would  not  avoid  a  deed  of  separation. 
Then  as  to  the  last  objection  made,  that  there  is  no 
covenant  to  indemnify,  that  cannot  have  any  weight,  for 
it  is  perfectly  clear  that  a  consideration  is  not  essential 
to  the  validity  of  a  deed.  The  absence  of  it  may  be  a 
reason  which  will  prevent  the  interference  of  a  court  of 
equity,  as  in  Legard  v.  Johnsotij  or  a  deed  without  suck 

(a)  2B.^C.  547.  (6)  3  Fm.  ^52. 

a  cove- 


IN  THE  77H  k  Stu  YEAEi  OF  GEORGE  IV.  211 

a  covwant  or  other  consideration  may  not  be  con^       1897* 
sidered  good  against  creditorsi  but  in  a  court  of  law  the      „ 

rimoLinf 

omission  cannot  have  any  effect    This  accounts  for  the       •gomu 

TbeAfarqyiaof' 

observation  in  Jee  v.  Thurlaw,  and  the  cases  there  r&-    WimiiArai 
ferred  to ;  but  in  Nunn  v.  Wilsmore  (a),  and  FUzer  v. 
Fiizer{^b)f  it  was  held  that  such  a  covenant  was  not 
essential  to  the  validity  of  the  deed. 

Abbott  C.  J.    I  am  of  opinion  that  the  award  mad4 

by  the  arbitrator  in  this  case  is  good,  and  that  the  ver** 

4iot  must,  according  to  his  direction,  be  entered  for  the 

defiendant    The  acUop,  which  was  for  goods  sold,  was 

brought  by  a  plaintiff  who  bad  given  credit  to  Lady 

Westmeath^    Now  a  person  cannot  by  law  sua  a  husband 

ibr  the  price  of  goods  iiimished  to  his  wifi^  when  living 

eqp^rate  and  apart  from  him,  unless  it  can  be  shown 

that  she  was  so  living  with  his  consent;  but  in  this  cas# 

it  is  fiaimd  by  the  arbitrator  that  Lady  Wesimeaih  was 

living  separate  from  her  husband  against  his  wish)  and 

contrary  to  his  entreaties,  and  that  he  was  always  ready 

and  willing  to  have  received  and  provided  for  her  in  his 

own  house.    The  creditor  must,  therefore,  in  support  of 

his  claim,  rely  on  some  deed  valid  in  law,  whereby  the 

defendant  has  bound  himself  irrevocably  to  allow  his 

wUfi  to  live  separate  and  apart  from  him.     In  consider^ 

ing  whether  there  be  any  such  instrumentt  it  is  im-^ 

portant  to  look  at  the  first  deed  executed  between  these 

pvdes  in  December  1817,  for  the  validity  of  which  it  is 

impossible  to  contend.     That  was  in  terms  like  the 

deed  before  the  Court  in  Durant  v.  TiU^.     It  shows 

that  there  had  been  differences  between  Lord  and  Lady 

(a)  8  T.  R.  5Sh  (6)  8  Atk.  51 1. 

Wesimeaih^ 
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1827.        Wesimeathy  and  that  he  had  agreed  to  convey  lands  as  a ' 
security  for  the  separate  maintenance  of  Lady  Westmeath 
againsi        in  case  further  differences  should  arise,  and  they  should 

Tbe  Marquis  of 

WiRMULTH.  cease  to  live  together.  After  the  execution  of  that 
deed,  the  parties  continued  to  live  together,  and  what 
has  been  called  matrimonial  cohabitation  took  place ;  for 
that  deed  was  executed  in  December  1817,  and  in  No^ 
vember  1818  Lady  Westmeath  was  delivered  of  a  son,  of 
which  Lord  Westmeath  was  the  father.  In  the  mean- 
time, in  the  month  of  August  1818,  another  deed  was 
executed,  and  from  this  deed  it  would  appear  that  the 
parties  then  separated,  but  the  arbitrator  has  found  that 
in  fact  no  separation  did  then  take  place,  that  they  con- 
tinued to  live  together  apparently  on  friendly  terms,  and 
apparently  as  man  and  wife;  and  that  their  mutual  friends 
and  acquaintances  were  not  aware  that  they  were  not 
living  together  as  man  and  wife.  The  arbitrator  has, 
then,  given  his  opinion  that  the  deed  was  not  intended  to 
be  accompanied  with  an  immediate  separation.  I  think 
that  conclusion  was  rightly  drawn  from  the  facts,  and 
even  if  an  actual  separation  had  taken  place,  if  that  was 
not  intended,  the  deed  would  not  be  good.  It  appears 
also  that  the  deed  of  August  1818,  provides  for  the  pay- 
ment of  the  annuity  on  certain  days ;  now  it  is  clear  that 
if  Lady  Westmeath^  whilst  she  continued  to  live  with  her 
husband,  had  contracted  debts  which  husbands  are  or- 
dinarily bound  to  pay.  Lord  Westmeath  would  have  been 
liable  for  them ;  but  if  the  deed  is  to  be  taken  to  the 
letter,  he  would  also  be  liable  to  pay  to  the  trustees  the 
sum  thereby  secured  and  agreed  to  be  paid.  Upon  the 
whol^  of  this  case  it  appears  to  me,  that  the  finding  of 
the  arbitrator  is  perfectly  correct,  and  then,  according  to 
the  authorities,  it  is  clear  that  the  deed  is  void.     I  havfe 

given 
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^v^en  my  opinion  upon  this  ground,  beciause  it  appeared        1827* 
the  principal  question  reserved  by  the  arbitrator 


^                         ,  .  HiKDunr 

tor  the  decision  of  the  Court;  but  I  would  by  no  means  agauut 

1         1         1   .     ./r          1  TheMapqulto# 

understood  to  say  that  the  plamtitt  could,  merely  on  WisraKAni. 


ground  of  the  existence  of  such  a  deed  as  this,  if  it 

^rere  valid,  sue  the  husband  for  goods  supplied  to  the 

"^v-ife  living  apart  from  him  without  his  assent;  on  the 

contrary,  I  am  much  disposed  to  think  that  he  could 

xiot,  but  that  the  trustees  would  be  bound  to  obtain  the 

money  from  the  husband,  and  pay  the  wife*s  debts,  and 

that  the  only  remedy  of  the  plaintiff  would  be  to  claim. 

payment  out  of  that  fund. 

Satlet  J.     If  a  husband  improperly   compels   his 

wife  to  leave  his  house,  he  thereby  gives  her  power  to 

pledge  his  credit  for  necessaries ;  but  if  she  goes  away 

vithout  his  consent  and  against  his  will,  I  am  of  opinion 

that  a  tradesman  giving  her  credit  does  so  at  his  peril. 

If  under  such  circumstances  a  deed  is  executed  by  the 

husband,  securing  a  provision  to  the  wife,  I  think  that 

"^  cannot  be  sued  by  any  person  who  may  supply  goods 

^  Ae  wife,  but  that  he  is  only  liable  to  the  trustees  for 

^"«  money  which  he  has  covenanted  to  pay,  which  was 

^^  ferm  of  action  adopted  in  Jee  v.  Thurlam.     Such  a 

''^^de  of  proceeding  will  make  him  liable  to  the  extent  of 

^  Covenant,  and  not  to  an  indefinite  amount,  subject  to 

^  limitation,  provided  a  jury  can  be  prevailed  upon  to 

niDl^  that  the  articles  furnished  are  necessaries,  taking 

'^^  consideration  the  rank  and  station  of  the  wife.     It 

^ot,  however,  necessary  to  decide  the  case  upon  that 

^^Und,  for  the  special  finding  of  the  arbitrator  raises 

^  question  whether  the  deed  be  or  be  not  valid,  and  I 

^^cur  with  my  Lord  Chief  Justice  in  thinking  it  invalid. 

Vol.  VI.  Q  The 
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1827.        The  case  oi  Durant  v.  Titley  shows  clearly  that  the  first 
"T*"""^        deed  was  bad,  inasmuch  as  it  provided  not  for  aiir  imme- 

HlVDLIT 

•iPiMi       diate  but  a  future  separation  of  the  parties.     The  arbi- 

J%ft  Marquis  of 

W^vtuxxiu.  trator  appears  to  have  thought  that  the  second  deed, 
made  apparently  to  provide  for  an  immediate  separation, 
when  such  a  measure  was  not  intended,  was  a  shift  and 
contrivance  to  avoid  the  legal  objection  existing  to  the 
first  deed,  and  in  that  view  of  the  case  I  fully  agree. 
The  parties  were  not  separated.  The  mere  abstinence 
from  marital  cohabitation  does  not  amount  to  a  separ- 
iation.  They  continued  for  some  time  to  live  apparently 
,on  friendly  terms;  their  nearest  friends  did  not  know 
rthe  fact  to  be  otherwise ;  res  ipsa  loquitur,  it  is  manifest 
that  an  immediate  separation  was  never  contemplated. 
The  deed  is  therefore  void,  and  the  creditor,  who  but 
SiXt  the  deed  could  have  no  right  of  action,  (the  defend- 
ant's wife  having  left  him  not  only  without  his  assent, 
hut  against  his  entreaties  that  she  would  remain  with 
him,)  cannot  recover. 

HoLROYD  J.  I  also  think  that  the  award  of  the 
arbitrator  is  right.  The  material  fact  found  by  bim  is, 
tliat  the  wife  lived  apart  from  her  husband  without  his 
consent.  The  creditor,  therefore,  can  have  no  right  of 
action  unless  the  husband  was  bound  to  leave  her  at 
liberty  to  live  apart  from  him,  if  she  thought  fit  to  do 
so.  Upon  the  question  whether,  under  such  circum- 
stances, a  creditor  could  sue  the  husband  for  a  debt  con- 
tracted by  the  wife,  I  do  not  at  present  pronounce  any 
opinion ;  but  there  would  be  great  difficulties  in  th^ 
way  of  such  a  proceeding.  This  is  a  very  different^ 
case ;  the  deed  relied  upon  by  the  plaintiff  is  not  a  vali 
instrument;  it  imports  that  a  present  separation 

intend^ci 
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intended,  but  the  facts  found  by  the  arbitrator  show  the       1827. 
contrary.  — 

HlNDLir 

againti 
-  _  .  The  Marquis  of 

LiTTLEDALE  J.     If  a  Separation  takes  place  between    Wxstmkath. 
a  man  and  his  wife  in  pursuance  of  a  valid  agreement, 
and  that  contains  no  provision  for  the  maintenance  of 
the  wife,  the  husband  must  be  liable  for  necessaries  pro- 
vided for  her.    But  if  a  provision  is  made  and  regularly 
paid  he  is  not  liable.     If  a  provision  is  made  by  the 
agreement,  and  not  paid,  then,  according  to  the  opinion 
of  three  Judges,  in  Nurse  v.  Craig  (a),  the  husband  is 
liable  for  the  wife's  debts,  although  Mansfield  C.  J.  was 
of  a  different  opinion.     Here,  however,   the  deed  of 
^ration,  although  appearing  on  the  face  of  it  to  be 
gPod^  was  void,  being  made,  according  to  the  finding  of 
the  arbitrator,  to  provide  for  the  future  separation  of 
^e  parties.     The  case  must  therefore  be  treated  as  if 
^0  such  deed  existed;  and  then  it  is  clear  that  the 
plaintiff  cannot  recover  for  goods  furnished  to  the  wife 
when  living  apart  from  the  husband  against  his  consent 
F<)r   these  reasons  I  think  that  the  award  directing  a 
Verdict  to  be  entered  for  the  defendant  is  right 

Postea  to  the  defendant. 

(a)  2y,R,  148. 
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Febmarjf  6^ 


Davies  against  Penton. 

T^ECLARATION  stated  articles  of  agreement  o: 

23d  December  1823,  made  between  plaintiff  anc 

fendant,  which  recited,  that  defendant  for  many  years 

past  carried  on  the  practice  and  profession  of  a  surg 


jl.  agreed 
with  B.  to  aell 
to  him  the 
stock  and  the' 
good>will  of 
his  bnsioessy 
and  to  demise 

!*'^.\"  u**"^  apothecary,  and  accoucheur,  and  had  established  a 

in  which  the  *^ 

bnsineis  was      siderable  connection  in  such  business ;  and  that  havinj 

carried  on,  for  ^  i      i     j  j 

which  B.  was  termined  to  withdraw  from  the  same,  he  had  agreed 
and  to  take  fur-  the  plaintiff  for  the  sale  to  him  of  all  his  then  stock, 
tures  at  a  Talu-  ^^  the  good-will  of  his  said  business ;  and  also  to  de 
in^'afkJi^vds  ^  '^^  ^^  house  in  Great  Surrey  Street^  in  whicl 
]w(^  **  Dald    "^"siness  was  then  carried  on,  upon  the  terms  follow 

to  ^.  at  the 
time  of  ezecot- 
iog  the  agree' 
ment,  and  B, 
agreed  to  ac- 
cept and  pay 
two  bills  of 

for  40(5.,' pay-  plaintiff,  and  the  lease  of  the  house  in  Great  S\ 
months^^r       Street^  for  the  terra  of  nineteen  years  and  one  qua 

date,  and  the 

other  for  174/^,  payable  two  months  after  date;  and  A.  agreed  not  to  caitj  on  the  bi 
within  five  miles  of  the  house.  And  for  the  true  performance  of  this  agreement  ei 
them  did  thereby  bind  and  oblige  himself  to  the  other  of  them  in  the  pen  d  sum  of  50 
be  recoverable  for  breach  of  the  said  agreement  in  a  court  of  law,  as  and  by  way  of 
dated  damages  :   Held,  that  this  sum  was  a  penalty  and  not  liqnula  ed  doma^ics* 

In  an  action  against  A.  for  breach  of  the  agreement  for  carrying  on  the  business 
five  miles,  he  pleaded,  that  B.  did  not  well  and  truly  pay  and  discharge  the  two  ! 
bills  of  exchange  according  to  the  agreement,  but  therein  made  default,  and  that  ti 
the  said  sum  of  500/.  mentioned  in  the  agreement  became  forfeited ;  and  he  further  pi 
that  before  the  commencement  of  thb  suit,  B»  was  indebted  to  him  (A)  in  the  furthc 
of  500L  for  work  and  labour.  Sec. 

Replication  (except  as  to  so  much  of  the  plea  as  related  to  the  6rst  sum  of  500/.  t 
mentioned),  that  the  plaintiff  in  1825  had  become  bankrupt  and  obtained  his  ccrti 
and  as  to  so  much  of  the  plea  as  related  to  that  sum,  there  was  a  demurrer  :  Held,  tl 
plaintiff  was  entitled  to  judgment  upon  the  demurrer,  although  it  appeared  by  other 
of  the  record,  that  since  the  making  of  the  agreement  he  had  become  bankrupt^  a 
interest  in  the  agreement  had  vested  in  his  assignees. 


that  is  to  say,  the  sum  of  800/.  to  be  paid  for  the  good 
of  the  business  of  a  surgeon,  apothecary,  and  accoucl 
and  the  influence  and  recommendation  therein 
agreed  to  be  given  by  defendant  unto  and  in  favo 


SL 


PcNTOir. 
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subject  to  the  yearly  rent  of  80/.;  and  the  stock  in       1827. 
trade  to  be  taken  and  purchased  by  plaintiff  at  a  fair  ' 

valuation ;  and  that  in  part  pursuance  of  the  agreement,        agairut 
defendant  had  accordingly  demised  to  plaintiff  the  said 
messuage  or  tenement,  with  ail  and  singular  the  appur- 
tenances, for  the  term  of  nineteen  years  and  one  quarter 
of  a  year,  wanting  two  days,  from  the  25th  o(  December 
1823,  at  the  yearly  rent  of  80/.     The  articles  of  agree- 
ment then  stated  that  defendant,  in  further  pursuance  of 
the  said  agreement,  and  for  and  in  consideration  oT  400/. 
to  the  defendant  in  hand  paid  by  the  plaintiff  at  or  before 
the  signing  of  the  articles  of  agreement,  and  for  and  in 
ooDsideration  of  the  further  sum  of  400/.  (being  the  re- 
mainder of  the  said  sum  of  800/.  consideration  money 
Aci^inbefore  mentioned,)  secured  to  be  pud  to  defendant 
^  a  bill  of  exchange,  bearing  even  date  with  the  agree- 
'^'^cx^  drawn  by  defendant  upon  and  accepted  by  plaintiff 
for  the  said  sum  of  400/.  and  payable  twelve  months  after 
"*t^  ;  and  of  the  further  sum  of  170/.  45.  (being  the  as- 
^itained  value  of  the  stock  in  trade,  goods,  fixtures,  and 
^ects  used  in  and  about  the  said  business  or  profession,  as 
%^e^  upon  between  plaintiff  and  defendant,)  also  secured 
^  be  paid  to  defendant  by  a  certain  other  bill  of  ex- 
<!nange,  bearing  even  date  wjth  the  said  agreement,  drawn 
^y  defendant  upon  and  accepted  by  plaintiff  for  the  said 
8uai  of  170/.  45.,  and  payable  at  two  months  after  the 
^^^   thereof^   agreed  to  and  with  plaintiff  in  manner 
following ;  that  is  to  say,  that  he  defendant  should  permit 
piaiQtig'  to  have,  use,  and  exercise  the  said  business, 
P'^^ce,  and  profession  of  a  surgeon,  apothecary,  and 
*ccoucheur,  from  24th  December  1828,  and  to  carry  on 
^  ^me  in  and  upon  the  same  bouse  and  premises, 
^°^  lO  the  same  way  and  manner  as  defendant  had  been 

Q  3  used 


Pncioir. 
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1897.       used  and  accustomed  to  do;  and  to  have,  receive,  and 
*■— "       take  the  whole  of  the  profits  and  produce  of  such  prao- 

Datim  '^ 

jofBtfuf       tice  and  profession,  to  and  for  his  own  use  and  benefit ; 
and  that  defendant  should  use  his  best  endeavours  and 
influence  with  all  his  patients  and  friends,  to  prevail 
upon  them  to  employ  plaintifi*  in  the  way  of  his  said 
practice  and  business.    And  plaintifi^  did  thereby  agree 
to  and  with  defendant,  that  he  plaintifi*  would  well  and 
truly  pay  and  discharge  the  said  two  several  bills  so 
drawn  upon  and  accepted  by  him  plaintifi*,  for  the  sums 
of  400/.  and  170/.  45.  as  aforesaid  unto  defendant,  as 
and  when  the  said  bills  of  exchange  respectively  became 
due  and  payable;  and  the  defendant  did  by  the  said 
articles  of  agreement,  lastly,  promise  and  agree  to  and 
with  plaintiff,  that  he,  defendant,  should  not,  nor  would 
at  any  time  thereafter,  use,  exercise,  and  carry  on  the 
art,  business,  or  profession  of  a  surgeon,  apothecary,  or 
accoucheur,  within  the  distance  of  five  miles  from  the 
said  messuage,    being  No.  12.  in  Great  Surrey  Street 
aforesaid,  for  his  own  private  benefit  or  emolument,  in 
any  manner  howsoever ;  and  for  the  true  performance  (^ 
all  and  singular  the  agreements  aforesaid,  each  of  thentj 
defendant  and  plaintiff,  did  thereby  bind  and  oblige  him" 
self  unto  the  other  of  them,  in  the  penal  sum  of  500/.,  to 
be  recoverable  for  breach  of  the  said  agreement,  in  any 
court  or  courts  qflanx>,  as  and  by  way  of  liquidated  damages. 
The  declnratioii  then  stated  mutual  promises.     Breach, 
that  the  defendant  did  use,  exercise,  and  carry  on  the 
business  or  profession  of  a  surgeon,  apothecary,    anA 
accoucheur,  within  the  distance  of  five  miles  from  th^ 
said  messuage.     Plea,  that  plaintiff  did  not  well  and 
truly  pay  and  discharge  the  said  two  several  bills  of 
exchange,  according  to  the  form  and  effect  of  the  ar- 
ticles 
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tides  of  agreement  in  that  behalf,  but  wholly  neglected        1827. 
and   refused   so   to  do,   and  therein  failed  and  made       — -— 

J  r     1  1     1  Datim 

deiault ;  and  thereupon  and  according  to  the  tenor  and       againd 
effect,  true  intent  and  meaning,  of  the  articles  of  agree- 
ment, the  plaintifiP  forfeited  and  became  liable  to  pay  to 
defendant  the  said  sum  of  500/.  in  the  articles  of  agree^ 
ment  mentioned,  as  and  by  way  of  liquidated  damages. 
The  plea  then  alleged  further,  that  the  plaintiff  at  the 
commencement  of  the  suit  was  indebted  to  the  defend- 
ant in  the  further  sum  of  500/.  for  work  and  labour^ 
&c.  &C.     Replication  (except  as  to  so  much  of  the  plea 
as  related  to  the  penal  sum  of  500/.  first  mentioned),  that 
plaintiff  before  and  on  the  23d  December   1823  was 
A  tradef,  &c.;  and  that  in  October  1824   he   became 
iMUikrupt,  and  on  the   27tli  May  1825  obtained   his 
certificate :  demurrer  to  so  much  of  the  plea  as  related 
^  the  sum  of  500/.  first  mentioned. 

The  Solicitor^Getieral  in  support  of  the  demurrer* 

'''^e   500/*   mentioned   in   the  agreement  is  clearly  a 

P^Qal^,  and  not  liquidated  damages ;  and  if  so,  it  can- 

^ot.  be  the  subject  of  set-off;  for  the  statute  8  G.  2* 

^  ^4^.  5. 5.  only  enables  the  defendant  to  set  off  the  sum 

jQstly  and  truly  due,  Nedriffe  v.  Hogan.  (a)     If  it  be 

^9^idated  damages,  then  it  will  follow  that  if  any  part 

^^tlie  sum  secured  by  the  bills,  however  small,  remain 

^t>^d,  the  defendant  will  be  entided  to  recover  the 

''^'^ole  sum  of  500/.     Now  it  cannot  have  been  intended 

*^^  500/.  should  be  paid  in  default  of  the  payment  of 

*^^     bill  of  170/.  45.  only,  if  the  other  bill  were  paid. 

"  ^^either  of  the  bills  were  paid,  the  defendant  ought  to 

(a)  2  Burr,  1024. 

Q  4  receive 
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1827.       receive  more  than  500/.;  yet  if  this  be  liquidated  da-* 
"  ina£:es,  he  could  recover  no  more.    In  this  case  the  word 

agamtt  "  penalty"  is  used  in  the  agreement  as  well  as  the  words 
"  liquidated  damages."  It  is  a  general  rule,  applicable 
to  this  case,  that  wherever  the  payment  of  a  smaller  sum 
IS  secured  by  a  larger,  the  latter  is  to  be  considered  a 
penalty,  Astlei/  v.  Weldon,  (a) 

Chitty  contrk.  In  Astlcy  v.  Weldon  there  were  several 
small  fines  agreed  to  be  paid  for  misconduct,  which 
showed  clearly  that  it  could  not  be  intended  that  the 
whole  penalty  should  be  paid  for  every  breach  of  the 
agreement.  In  Barton  v*  Glover  (i),  where  the  parties  en- 
tered into  an  agreement,  by  which,  in  consideration  of  a 
sum  to  be  paid  by  the  plaintiff,  the  defendant  undertook 
to  withdraw  his  stage-coach  from  the  road,  Lord  Chief 
Justice  Gibbs  intimated  a  strong  opinion  that  the  sum 
was  not  to  be  considered  a  penalty,  but  damages  ascer- 
tained between  the  parties.  [^Holroyd  J.  The  consider- 
ation must  be  co-extensive  with  the  promise :  that  was 
decided  in  Rann  v.  Hughes,  [c)  Now  what  consider- 
ation is  there  in  this  case  for  the  promise  to  pay  500/. 
in  case  100/.  only  be  due?]  In  Reilly  v.  Jones  (d)  the 
plaintiff  and  defendant  entered  into  articles  of  agree- 
ment, by  which  the  former,  in  consideration  of  2300/., 
agreed  to  sell  to  the  latter  the  lease  of  a  public-house, 
as  he  then  held  the  same  for  the  remainder  of  his  term, 
and  also  his  goods,  fixtures,  and  effects  at  a  valuation ; 
and  the  defendant  agreed  to  take  the  assignment  of  the 
lease,  and  pay  the  above  sum  for  it,  as  also  the  amount 


(a)   2  Bos,  i  Pill,  346.  {b)   Holt's  N.  P.  C  45. 

(c)  7  T.  R.  350.  n.  {ti)  1  ningk.  302. 
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of  the  goods,  fixtures,  and  effects,  and  take  possession        1827* 
of  the  premises  on  a  given  day,  when  the  plaintiff  agreed 
"tM  give  up  possession  of  the  said  premises,  goods,  and        agamM 
^^fiects,   to  assign  licences,  to  repair  or  allow  for  all 
damaged  outside  windows,  and  to  clear  the  rent  and 
'ft^axes  to  the  day  of  quitting  possession;  and  the  ex- 
2>6nces  of  the  agreement  were  to  be  paid  by  the  parties 
5n  equal  moieties;  and  it  was,  lastly,  agreed,  that  on 
«ther  party's  not  fulfilling  all  and  every  part  of  the 
^sgreement,  he  should  pay  to  the  other  500/.  thereby 
^tded  and  fixed  as  liquidated  damages:  it  was  held, 
ifaat  this  latter  sum  was  not  a  mere  penalty  to  recover 
^och  damages  as  might  be  actually  incurred  by  the  non- 
performance thereof;  but  that,  on  a  breach  by  the  de- 
^ndant   for  refusing  to   accept  an  assignment  of  the 
lease,  or  take  possession,  he  was  liable  to  pay  to  the 
plaintiff  the  full  amount  of  that  sum.     But  supposing 
^liat  to  be  otherwise,  it  appears  that  the  plaintiff  has 
right  to  sue;  for  the  replication  shows  that  after 
e  agreement  he  became  bankrupt,  and  consequently 
e  right  of  action  vested  in  his  assignees.     [^Bat/ley  J. 
*3rbe  plea  of  set-off  goes  to  the  whole  declaration,  the 
^replication  of  the  plaintiff's  bankruptcy  only  to  part  of 
t^e  plea.     The  demurrer  is  to  the  residue ;  and  upon 
this  demurrer  the  defendant  cannot  avail  himself  of  the 
replication.] 

Abbott  C.  J.  I  consider  that  this  action  is  brought 
to  recover,  not  a  sum  certain  by  way  of  liquidated 
damages,  but  so  much  as  the  plaintiff  can  get  by 
way  of  damages ;  for  this  is  a  special  action  on  the  case, 
in  which  the  plaintiff  is  entitled  to  recover  djimages  in 
proportion  to  the  injury  stated  in  his  declaration.     Now 

debt 
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1827*        debt  is  the  proper  form  of  action  to  recover  a  sum 
j^  certain.    The  defendant  has  pleaded  that  the  plaintiff 

^g«inai  did  not  well  and  truly  pay  and  discharge  the  said  two 
several  bills  of  exchange  as  and  when  the  said  bills 
became  due  and  payable,  but  wholly  neglected  so  to  do. 
Now  this  allegation  would  be  satisfied  by  proving  that 
one  of  the  bills  was  paid  on  the  very  day  on  which  it 
became  due,  and  that  the  other  was  paid  on  the  day  after 
it  became  due.  But  inasmuch  as  in  that  case  there  would 
have  been  a  breach  of  the  agreement,  the  defendant 
must  contend  that  the  plaintiff  was  liable  to  pay  the 
whole  sum  of  500/.  That  certainly  would  be  a  rtty 
absurd  agreement;  and  before  we  hold  that  to  be  the 
legal  effect  of  it,  we  ought  to  be  clearly  satisfied  that 
such  was  the  intention  of  the  parties;  Whoever  framed 
this  agreement  does  not  appear  to  have  had  any  very 
clear  idea  of  the  distinction  between  a  penalty  and 
liquidated  damages ;  for  the  sum  of  500/.  is  described  in 
the  same  sentence  as  a  penal  sum  and  as  liquidated 
damages.  Now  both  expressions  cannot  be  satisfied. 
We  must  therefore  look  to  the  whole  of  the  agreement 
in  order  to  ascertain  whether  the  500/.  was  intended  to 
be  a  penalty  or  liquidated  damages ;  and,  considering 
the  whole  agreement,  we  think  it  was  clearly  intended 
as  a  penalty  to  secure  such  damages  as  the  party  injured 
ought  to  receive.  Then  as  to  the  other  point,  it  is  said 
that  the  plaintiff  upon  certain  parts  of  the  record  has 
set  forth  his  bankruptcy,  and  that  as  it  appears  upon  the 
whole  record  that  his  assignees  are  entitled  to  the  benefit 
of  the  contract  stated  in  the  declaration,  the  plaintiff 
cannot  have  judgment  upon  this  demurrer.  But  in 
considering  what  judgment  we  are  to  pronounce  upon 
this  demurrer,  we  are  bound  to  look  only  to  that  part 

of 
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of  the  record  upon  which  the  demurrer  arises^  fttid  not  l8S7. 

cl€  the  other  collateral  parts  of  the  record  not  connected  

ith  it ;  and,  looking  to  that  part  of  the  record  upon  agaifut 


hich  the  demurrer  arises,  we  are  of  opinion  that  the 
^plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Batley  J»     We  must  look  at  all  the  parts  of  this 
Instrument,  in  order  to  ascertain  whether  it  was  the  in* 
Mention  of  the  parties  that  the  sum  of  500/.  should  b^  a 
penalty  or  liquidated  damages.     Now  where  the  sunt 
which  is  to  be  a  security  for  the  performance  of  an 
agreement  to  do  several  acts,  will,  in  case  of  breaches 
of  the  agreement,  be  in  some  instances  too  large  and  in 
others  too  small  a  compensation  for  the  injury  thereby 
occasioned,   that  sum  is  to  be  considered   a   penalty. 
it  could  not  have  been  intended  here  to  fix  the  sum 
of  500/.  as   a  maximum,   if  nothing  was  paid  in  re*- 
t  of  either  of  the  bills,  for  in  that  case  the  party 
ould  be  entitled  to  receive  574/.     In  that  case  500/. 
"^rould  be  too  small  a  compensation  for  the  breach  of  the 
Agreement.     On  the  other  hand,  if  the  400/.  bill  had 
%)een  piud,  and  that  for  174/i  alone  remained  unpaid, 
^he  500/.  would  much  exceed  a  fair  compensation  fot 
that  breach  of  the  agreement.     As  to  the  other  point,  in 
arguing  the  question   whether   the   defendant   or  the 
plaintiff  is  entitled  to  judgment  upon  this  demurrer, 
ndther  of  them  has  a  right  to  have  recourse  to  any 
parts  of  the  record  not  connected  with  that  upon  which 
the  demurrer  arises.     IF  the  defendant  had  intended  to 
nely  on  the  bankruptcy  as  a  bar  to  the  plaintiiTs  right 
to  recover,  he  should  have  pleaded  it ;  and  the  plaintiff 
in  that  case  might  have  replied  that  the  assignees  had 
repadieted  the  contract. 

HOLROTD 
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]  827*  HoLROYD  J.     I  am  also  of  opinion,  that  the  sum  of 

500/.,  which  in  the  airreement  is  called  a  penalty,  is  to 

Datiss 

agttintt  be  considered  a  penalty,  although  it  is  stated  that  it  is 
to  be  recovered  as  and  by  way  of  liquidated  damages. 
We  must  look  to  the  nature  of  the  agreement  and  of  the 
sum  to  be  paid,  in  order  to  ascertain  whether  the  sum 
of  500/.,  which  was  to  secure  the  performance  of  tlie 
agreement,  was  intended  to  be  a  penalty  or  liquidated 
damages.  The  parties  call  this  a  penal  sum.  The  sum 
which  is  to  be  paid,  and  the  payment  of  which  is  to  be 
secured  by  the  penal  sum,  is  574/.  Now  500/.  cannot 
have  been  the  amount  of  damages  agreed  upon  for  the 
non-payment  of  574/.  If  it  is  a  penalty,  the  Court  will 
treat.it  as  such ;  and  the  stipulation  that  it  shall  be  * 
recovered  as  liquidated  damages  will  not  prevent  the  party 
from  insisting  on  the  compulsory  provision  of  the  stat. 
SiiBW.S.  ell.  S.S.  as  to  assessing  damages.  I  entirely 
agree  with  my  Brother  Bat/lej/y  that  the  defendant  cannot 
claim  in  aid  the  other  parts  of  the  record,  to  show  that  the 
plaintiff  is  not  entitled  to  judgment  upon  the  demurrer. 

LiTTLEDALE  J.  It  sccms  to  me,  also,  that  the  plain- 
tiff must  have  judgment.  Before  the  8  ScQ  Jf^.  3.,  the 
whole  penalty  might  be  recovered  at  law ;  and  the  party 
against  whom  it  was  recovered  was  driven  to  seek  relief 
in  a  court  of  equity.  That  statute  only  contains  the 
word  "  penalty."  Since  the  statute,  parties,  in  framing 
agreements,  have  frequently  changed  that  word  for  //- 
quidated  damages ;  but  tlie  mere  alteration  of  the  term 
cannot  alter  the  nature  of  the  thing ;  and  if  the  Court 
see,  upon  the  whole  agreement,  that  the  parties  intended 
the  sum  to  be  a  penalty,  they  ought  not  to  allow  one  party 
to  deprive  the  other  of  the  benefit  to  be  derived  from 

the 
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the   statute.     Now  I  think  it  clearly  appears,  from  the        1827. 
^i^faole  of  this  agreement,  that  the  sum  of  500/.  was  in- 
Ciended  as  a  penalty,  to  secure  the  performance  of  the        agaimi 
stgre&aient     Then  it  is  said,  that  the  plaintiff  has  no 
x*ight  of  action,  because  it  appears  upon  the  record  that 
lie  had  become  bankrupt.     As  to  one  sum,  the  plaintiff 
says,   ^*  that  be  has  obtained  his  certificate."     Then  he 
demurs  to  the  other  parts  of  the  plea.     But  supposing 
smy  thing  turned  on  the  question  of  bankruptcy,  we 
should  be  bound  to  decide  on  the  plea  and  demurrer 
following  one  another.     We  must  treat  the  count,  plea, 
and  replication,  and  the  count,  plea,  and  demurrer,  as 
distinct  records,  and  give  judgment  upon  each  without 
i^erence  to  the  other. 

Judgment  for  the  plaintiff. 


•x 


Davis  against  Hardy.  .    nwyday, 

^  February  8th. 

HIS  was  an  action  against  the  defendant  for  roalici-  Upon  Uie  trial 

of  an  action  for 

ously,    and   without  any   reasonable    or   probable  maliciouslj 

indictinip  tho 

use,  indicting  the  plaintiff  for  embezzlement  at  the  plaintiff,  with- 
lib/  sessions  for  the  county  of  Somerset,  1825.     Plea,  or  probable 
ot  guilty.     At  the  trial  before  Gaselee  J.,  at  the  Spring  ^^/iff  p^Ted 
Assizes  for  the  county  of  Somerset*  1826,  the  followinir  f  "»e»^Wfh, 

•^  ^   m  the  opinion 

Appeared  to  be  the  facts  of  the  case:  In  1823,  Hardy^  of  the  learned 

*^*^  judge,  showed 

'^e  defendant,  was  the  keeper  of  Ilckester  gaol,  and  that  there  was 

no  reasonable 

•Davisj  the  plaintiff,  was  a  turnkey;  and  in  il£zy  1823  or  probable 

the  defendant  Hardy  directed  Davis  to  tal^e  to  Taunton  ferring  the  in- 
dictment   The 

defendant  then  called  a  witness  to  prove  an  additional  fact,  and  that  being  proved,  the 
learned  Judge  was  of  opinion,  that  there  was  reasonable  and  probable  cause  fox  preferring 
the  indictment :  Held,  that  there  being  no  contradictory  testimony  as  to  that  fact,  and  there 
being  nothing  in  the  demeanour  of  the  witness  who  proved  it  to  impeadi  his  credit,  the 
learned  Jndge  was  not  bound  to  leave  it  to  the  jury  to  find  the  fact,  but  diat  be  might  act 
upon  it  as  a  fact  proved,  and  nonsuit  the  plaintiff. 

a  debtor 
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1887.       a  debtor  named  Martin  (against  whom  a  oommiflrion  of 
-j^  bankrupt  had  issued),  to  be  examined  before  the  eom- 

^^  missioners;  Diwis  took  the  prisoner  to  TawUofh  and 
diere  receiTed  from  the  assignee  of  the  bankrupt  the 
expenoes  of  the  jonmejrt  and  amongst  others,  Hari^s 
fee^  and  also  1/.  IOj.  for  the  hire  of  a  post-chaise. 
DaviSf  on  his  return  to  Hchesier^  paid  Hardy  his  fee^ 
but  did  not  tell  him  that  he  (Daims)  had  reodved  the 
amount  of  the  chaise-hire  from  the  assignees. 

In  jfyril  1825,  the  justices  in  sessions  referred  to  oeiw 
tain  magistrates  for  investigation  some  charges  against 
DaviSf  preferred  by  HarAf^  of  which  one  was  that  he 
had  not  paid  to  Hardy  the  chaise-hire  he  had  received 
fitim  the  assignee  of  Martin.  One  of  the  magistrataa 
who  investigated  that  chai^  was  examined  as  a  witness. 
He  stated,  that  Davis  admitted  that  he  had  received  the 
chaise-hire  from  the  assignee  and  had  not  paid  it  to 
Stainer,  the  proprietor  of  the  chaise,  or  to  Hardy;  but 
he  was  not  sure  whether  Davis  admitted  that  he  had 
desired  Stainer  not  to  tell  Hardy  that  the  chaise-hire 
had  not  been  paid.  It  appeared  that  Stainer  was  then 
examined  respecting  this  charge ;  and  the  report  of  the 
investigating  magistrates  was  made  on  the  30th  of  April 
1825,  in  consequence  whereof  2)avt5  was  suspended  from 
his  office.  At  the  close  of  the  plaintifPs  case,  the  de- 
fendant's counsel  objected  that  as  Davis  had  received 
the  amount  of  the  chaise-hire,  and  had  not  paid  it 
either  to  the  proprietor  or  to  Hardy^  and  had  not  m»i- 
tioned  to  the  latter  that  he  had  received  it,  there  was 
probable  cause  for  preferring  the  indictment,  and  that 
the  plaintiff  must  therefore  be  nonsuited.  The  learned 
Judge  thought  that  there  was  sufficient  proof  of  want 
of  probable  cause;  and  the  defendant  then  proceeded 

with 
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with  his  case^   and   called  as  a  witness  Stainer^  the       18S7. 
proprietor  of  the  chaise.     He  stated,   that  in    1823 
-Hardy  was  his  customer,  and  that  Ikeois^  on  the  25th 
^f  May  1823,  ordered  the  chaise  in  his  {Hardj/s)  name 
tx>  go  to  Taunton :  he  did  not  see  Davis  for  a  month  or 
^wo  afterwards,  but  when  he  did  see  him,  he  asked  him 
"w-faen  he  meant  to  pay  him  the  money  he  owed  him. 
-Havis  said  he  owed  him  for  some  post-chaise  hire  of  bis 
ovm ;  to  which  Staina*  replied,  "  If  you  cannot  pay  me 
'or  what  you  owe  me  yourself,  pay  me  for  the  job  to 
Tlzim/on,  or  I  will  tell  Mr.  Hardy '^    Davis  then  re- 
quested Stainer  fioi  to  tell  Mr.  Hardy,  for  it  would  do 
^dm  a  great  deal  of  injury.    Stainer  saw  Davis  again  in 
About  a  month,  when  Davis  promised  to  pay  him ;  he 
S'tated  further,  that  he  did  not  tell  Hardy  that  the  chaise 
kad  been  ordered  in  hb  name  till  he  heard  that  Davis 
liad  been  suspended  upon  some  charges  that  had  been 
presented  against  him,  and  on  cross-examination  as  to 
*^Iie  time  when  he  had  been  paid  by  Hardy^  he  said  first 
it  was  a  week  or  two  after  the  examination,  then  a  very 
sbort  time  before  the  indictment,  then  a  day  or  two 
l^efore  the  investigation.     Gaselee  J.  said,  that  as  it  then 
appeared  that  Davis  had  desired  Stainer  not  to  com- 
XBunicate  to  Hardy  that  the  chaise-hire  had  not  been 
paid,  he  was  of  opinion  that  that  circumstance,  coupled 
^^ith  the  fact  of  Davis^s  not  having  mentioned  to  Hardy 
\m  having  received  it  from  the  assignee,  (though  not  sufii- 
^ent  to  support  the  indictment,)  afforded  a  probable  cause 
Jbr  preferring  it     The  counsel  for  the  plaintiff  then  in- 
sisted that  it  ought  to  be  left  to  the  jury  to  find  whether 
they  believed  Staitiei^s  evidence.     The  learned  Judge 
said  that  there  was  no  contradictory  evidence,  as  to  the 
£u:t  of  Dams  having  desired  Stainer  to  conceal  firom 
Hardy  that  the  chaise-hire  bad  not  been  paid ;  and  he 

refused 
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1827.  refused  to  leave  any  question  to  the  jury,*  and  nonsuited 
the  plaintiff.     A  rule  nisi  for  setting  aside  the  nonsuit 

a^pnui  had  been  obtained  in  last  Easter  term,  upon  the  ground 
that  it  ought  to  have  been  left  to  the  jury  to  decide 
whether  they  believed  Stainer's  evidence  or  not 

Scarlett  and  C  F.  Williams  now  showed  cause.  Where 
upon  any  particular  fact  there  is  contradictory  evidence, 
or  where  in  the  absence  of  contradictory  evidence,  the 
witness  speaking  to  a  fact  conducts  himself  so  as  to  make 
his  credit  doubtful,  the  jury  are  to  decide  upon  that  iac^ 
and  the  Judge  ought  to  leave  the  question  to  their  const* 
deration.  But  here,  the  fact  spoken  to  by  Stainer^  upon 
which  the  learned  Judge  came  to  the  conclusion,  that  the 
defendant  had  reasonable  and  probable  cause  for  prefer- 
ring the  indictment,  is  not  in  contradiction  of  any  &ct 
proved  by  the  witnesses  for  the  plaintifi^  and  there  is 
no  sufficient  ground  for  saying  that  the  demeanour  of 
Stainer,  in  giving  his  evidence,  was  such  as  to  render 
his  credit  doubtful ;  and  that  being  so,  in  a  case  where 
the  question  was  one  compounded  of  law  and  fact,  and 
the  fact  was  proved  by  an  uncontradicted  witness,  and 
one  worthy  of  credit,  it  was  competent  to  the  Judge, 
in  the  exercise  of  his  discretion,  to  act  upon  that  fact 
as  proved,  and  to  decide  accordingly. 

Bompas  and  Erle^  contra.  Probable  cause  is  a  question 
of  law  when  the  facts  are  ascertained.  When,  therefore, 
the  facts  proved  on  the  part  of  the  plaintiff  show  that 
the  defendant  had  a  probable  cause  for  doing  the  act 
with  which  he  is  charged,  the  Judge  acting  upon  that 
evidence  may  nonsuit  the  plaintiff,  because  it  lay  on  him 
to  prove  the  want  of  probable  cause.  But  where  the 
evidence  given  on  the  part  of  the  plaintiff  shows  that 

the 
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the  cJefendant  bad  no  reasonable  or  probable  cause  for       1827* 
doiTMg  the  act  complained  of;  and  if  the  latter  calls 
otli^T  witnesses  to  contradict  or  explain  the  facts  proved        agamu 
by  ^Iie  plaintiff,  the  whole  case  ought  to  be  submitted  to 
the  jury.     The  facts  sworn  to  by  the  witnesses  on  one 
sid^   are  not  to  be  taken  as  proved  against  the  other 
ttd^.     The  jury  are  to  decide  whether  they  are  proved. 
or   i:iot     JRavenga  v.  Mackintosh  (a)  and   Nicholson  v. 
Cog^iU  [b)  are  authorities  to  shew,  that  in  such  a  case 
as  tJie  present,  the  jury  are  to  ascertain  the  facts,  and  to 
apply  the  law  to  those  facts  when  ascertained,  as  it  is 
Propounded  to  them  by  the  Judge.     The  learned  Judge 
ought  to  have  told  the  jury,  that  if  they  believed  the 
^cts  sworn  to  by  Stainer,  in  his  opinion  there  was  pro- 
bable cause  for  preferring  the  indictment,  and  that  there 
^ght  to  be  a  verdict  for  the  defendant.     Instead  of  that, 
he  entirely  withdrew  the  case  from  the  consideration  of 
^e  jury,  and  took  upon  himself  to  decide  the  fact,  where- 
'^y  the  plaintiff's  counsel  was  deprived  of  the  opportunity 
^'  remarking  on  the  demeanour  of  the  witness  and  the 
^^nsistency  of  his  evidence.    Stainer  in    this  case,  in 
^^laring  that  he  had  concealed  from  Hardy  the  non- 
J^^yment  by  Davis  till  after  his  suspension,  was  contra- 
^'cted  by  the  magistrate,  who  stated  that  he,  Stainer^ 
*^^d  been  examined  upon  the  charge  of  the  non-payment 
P^ferred  by  Hardy  which  led  to  the  suspension,  and 
^^^o  that  Stainer  had  made  varying  statements  as  to  the 
^Oie  when  Hardy  had  paid  him.       he  jury,  and  not 
®  judge,  ought  to  decide  on  the  effect  of  such  observ- 
^ous. 

\{a)  2B.4;C.69S.  (6)  4J7.  j-C.21.^ 

^OL.  VI.  R  Abbott 
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ISOT.  Abbott  C.  J*     I  tbink  that  the  nonsuit  in  this  case 

waa  proper,  and  that  the  rule  for  setting  it  aside  must 


Haeot. 


againtt  be  discharged.  The  question  for  our  consideration  is 
not,  whether  Davis  was  guilty  of  the  charge  preferred 
against  hinii  nor  whether  the  indictment  was  preferred 
from  an  improper  motive ;  but  the  question  is,  whether 
Hardy  the  orosecutor  had  a  reasonable  or  probable 
cause  for  preferring  the  charge  against  DaviSy  and  I  am 
of  opinion,  upon  the  evidence  given  at  the  trial,  that  there  ' 
was  probable  cause  for  his  making  that  charge.  The 
fects  are  these :  Davis  hired  the  chaise  in  the  name  of 
Hardy y  and  received  from  the  assignee  of  the  bankrupt 
the  amount  of  the  chaise-hire ;  he  did  not  pay  it  to  the 
innkeeper  who  let  the  chaise,  nor  to  Hardy^  in  whose 
name  it  was  hired,  nor  did  he  ever  mention  to  the  latter 
that  he  had  received  the  amount.  Upon  a  charge  being 
preferred  against  him,  he  was  examined  before  the  ma- 
gistrates, and  one  of  the  magistrates  was  called  as  a 
witness  on  the  part  of  the  plaintiff,  and  proved  that 
he  admitted  most  of  the  facts  above  stated.  That  being 
the  case  upon  the  part  of  the  plaintiff,  the  learned  Judge 
was  of  opinion  that  there  was  sufficient  prima  facie 
evidence  of  the  want  of  probable  cause  for  preferring 
the  indictment,  and  he  refused  to  nonsuit  the  plaintiff. 
Stainer  the  innkeeper,  who  was  the  proprietor  of  the 
chaise,  was  then  called  as  a  witness  on  the  part  of  the 
defendant.  He  proved  that  the  chaise-hire  was  not 
paid  to  him  ;  that  he  applied  to  Davis  twice  for  it;  and 
that  upon  his  threatening,  that  unless  he  was  paid  he  : 
would  tell  Mr.  Hardy^  Davis  requested  him  not  to  tell  J 
Mr.  Hardy  that  it  was  not  paid,  as  it  would  do  him  a-^ 
great  injury.  Now,  if  that  fact,  which  was  proved  by^ 
Stainer^  had  been  proved  in  the  course  of  the  plaintiff'^s 

case  ^ 
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case,  there  can  be  no  doubt  that  it  would  have  been        ISS7. 

evidence  of  a  probable  cause  for  preferring  the  charge : 

but  it  is  said,  that  it  ought  to  have  been  submitted  to 

the  jury  as  a  question  of  fact,  whether  Davis  ever  did 

jnequest  Stainer  not  to  inform  Hardy  that  he,  Davis,  had 

xneceived  the  moiley.     But   where  a  witness  is  unim- 

pe«udied  in  bis  general  character,  and  uncontradicted  by 

testimony  on  the  other  side^  and  there  is  no  want  of  pro- 

Htibility  in  the  facts  which  he  relates,  I  think  that  i^ 

judge  isoiot  bound  to  leave  his  credit  to  the  jury,  but  to 

^Ki^der  the  facts  he  states  as  proved,  and  to  act  upon 

accordingly.    I  think,  therefore,  that  the  Judge 

'^^^ks  well  warranted  in  coming  to  the  conclusion  in  this 

^^^fc^K^  that  there  was  a  probable  cause  for  preferring  the 

'ncSictment^  and  this  rule  must  therefore  be  discharged. 

^AYLET  J.  I  think  that  in  this  case  there  was  suffi- 
iSit  evidence  of  probable  cause,  and  such  evid^ice^ 
S  as  a  jury  ought  to  be  directed  to  proceed  upon. 
Uhere  is  nothing  in  the  demeanour  of  a  witness,  or  in 
^^^  story  he  tells,  to  impeach  his  credit,  and  he  is  not 
^"^^it^tradicted  by  testimony  on  the  other  side,  it  is  not  a 
^^^^e  for  a  jury  to  deliberate  upon.  If  the  lase  had  been 
^^^l^mitted  to  the  jury,  and  they  had  disbelieved  this 
^'^^^ness,  I  think  that  we  should  have  been  bound  to  send 
^•^  case  down  to  a  new  trial. 

Rule  discharged. 


R  2 
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1827. 


Thursday, 
JFebruary  8th. 

Where  a  con- 
stable, baling 
a  warrant  to 
MMrcb  for  cer- 
tain specific 
goods  alleged 
to  have  been 
stolen,  found 
and  took  away 

those  goods 
and  certain 
others  also 
supposed  to 
have  been 
stolen,  but 
which  were  not 
mentioned  in 
the  warrant, 
and  were  not 
likely  to  be  of 
use  in  substau. 
tiating  the 
charge  of  steal- 
ing the  goods 
mentioned  in 
the  warrant : 
Held,  that  Uie 
constable  was 
liable  to  an  ac- 
tion of  tres- 
pass. 


Crozicr  against  Cundey  and  Others. 


'T'RESPASS   for  breaking   and    entering   plaintiff's 
house,   and   seising  and   taking  away   his  goods. 
Second  count,   for  seizing  the  goods.     Plea,  the  ge* 
neral  issue.     At  the  trial  before  Best  C.  J.  at  the  Dei''- 
byshire   Lent  assizes,    1826,    it   was   proved   that   the 
defendants  had  entered  the  plaintiff's  house  and  taken 
certain  goods,  viz.  lOOlbs.  weight  of  cotton  copps  or 
thread,  two  packing-cases  in  which  it  was  contained,  and 
a  tin  pan  and  hair  sieve.     For  the  defendants,  it  was 
proved,  that  the  cotton  copps  and  packing-cases  belonged 
to  defendant,  Cundey ;  that  they  had  been  stolen  from 
him,  and  that  the  defendants  (one  of  them  being  a  con- 
stable, and  the  others  acting  as  his  assistant)  went  with 
a   search-warrant,    which    was   produced   in    evidence, 
granted  by  a  magistrate,  directing  them  to  search  the 
plaintiff's  house  for  the  lOOlbs.  weight  of  cotton  copps; 
that  they  found  the  cotton  in  the  packing-cases,  and  car- 
ried it  away  in  them ;  they  also  took  away  the  tin  pan 
and  sieve,  which  were  claimed  by  Cundey  as  his  pro- 
perty.    The  plaintiff  had  not  demanded  a  copy  of  the 
warrant,  which  the  Lord  Chief  Justice  thought  he  was 
bound  to  do,  according  to  the  provision  of  the  24  G.  2. 
r.  46.,  and  he  directed  a  nonsuit,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  one  shillinsf.     In 
last  Eastei'  term  a  rule  nisi  for  that  purpose  was  obtained, 
against  which 


Bradcr 
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Pleader  now  shewed  cause,  and  contended,  that  the        1827. 
.stable  was  not  restrained  from  seizing  other  goods 


COKOKT. 


C11OUI& 

ides  those  mentioned  in  the  warrant,  if  they  appeared        agahut 
have  been  stolen,  and  might  be  serviceable  in  the 
esligation  of  the  felony  mentioned  in  the  warrant 

iJlarke^  contrk,  was  stopped  by  the  Court. 


Abbott  C.  J.     The  warrant  produced  in  evidence 
^thorized   the  seizure  of  certain  articles,  but  unfbr- 
nately  some  other  articles  also  were  taken.     If  those 
^^tters  had  been  likely  to  furnish  evidence  of  the  identity 
the  articles  stolen  and  mentioned  in  the  warrant,  there 
ight  have  been  reasonable  ground  for  seizing  them, 
<&.Ithough  not  specified  in  the  warrant.     But  the  tin  pan 
^^nd  sieve  were  not  such  articles.     I  am  therefore  of 
cspinioB  that  the  nonsuit  cannot  be  supported.     I  have 
^sxpressed  myself  in  this  manner  in  order  to  prevent  the 
supposition,  that  a  constable  seizing  articles  not  men*- 
^ioned  in  the  warrant  under  which  he  acts,  is  necessarily 
a  trespasser.     In  this  case  there  must  be  a  verdict  for 
the  plaintiff  for  one  shilling,  but  it  must  be  on  that 
count  which  merely  charges  the  seizure  of  the  goods. 

llule  absolute. 


R  3 
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jFVtfty,  Belchsb  agmnst  Sikes  and  Others,  E&ecutors 

of  AJLE3CAKDSR  BrYICBR. 


MP*[^  ^OVENANT.    The  dedaration  stated  that  .ibaufur^r 
2>^  JSrysMr^  in  his  lifedme,  was  executor  of  James 


traetiwiihtlM   JBrMMT,  who,  in  his  lifetime^  nuide  an  indenture  between 
.fllHo^agraidto  himself  of  the  one  par^  and  plaintiff  of  the  other  par^ 


^tnhip»aiid      wheKby,  after  reciting  that  the  plaintiff  and  James 


Btymer  in  Mmf  1818  had  entered  into  certain  contracts 
^jyyj|,f     with  the  commissioBers  ior  victualling  His  MajeitT's 

IifatfioM  ^^'^^  ^  ^^  ^^*  ^^"^  ^®  ^'^^  ^^  September  ISld, 
j.hte£!l  *^dM  '^'^^'^^^'y  *8>'oed  to  dissolve  and  d^ennine  the  co-par^ 


mA  nership  so  entered  into  for  carryiuir  on  the  business  of 
^^pMNnh^  the  said  contractSf  &c^  and  that  it  was  agreed  that  the 
tiMoiiieragiwd  share  and  interest  of  the  said  James  Brymer  of  and  in 
MoooIm  at  ^^  moniesy  property,  and  effects  belonging  to  the  said 
^^^\^  co-partoership,  or  to  them  the  said  parties  on  account 
2*J^^^*  thereof,  should  be  estimated  at  the  sum  of  50|000/.,  and 
WW  not  ft  Mie  be  taken  by  the  plaintiff  at  that  sum,  and  that  the  plain-' 
within  the         tiff  should  thenceforth  have  the  full  benefit  of  the  said 

meaning  of  IIm         , 

496.3.0.149^  reated  contracts,  and  carry  on  the  business  thereof  on 

anddidnotiB-    .  . 

quira  an  ad  his  own  account,  and  for  his  own  exclusive  use,  &c.  t 
*^**^  and  that  the  plaintiff  had  paid  to  James  Brymer  S0,000f. 
in  part  of  the  said  sum  of  50,090/.,  the  value  of  his  share 
of  the  said  partnership  property,  monies,  and  effects, 
and  for  securing  the  payment  of  20,000/.  residue  of  the 
sum  of  50,000/.  had  accepted  bills,  &c« ;  in  purisoance 
of  the  said  recited  agreement  the  said  plaintiff  and 
James  Brymer  did  dissolve  partnership  in  the  said 
contracts,  and  the  said  James  Brymer^  in  consideration 

of 


« 
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^^  ^11  and  singular  the  premises,  did  bargaiiii  sell,  assign,       ltS7. 
sfer,  set  over,  and  confirm  unto  the  plaintiff  all  the 
c  and  interest  of  him  the  said  James  Brymer  o^  in, 
to  all  and  singular  the  debts,  sum  and  sums  of  money 
^^^^^tsoever,  then  due  and  owing  to  them  the  said  plaintiff 
^^^i-  Barnes  B;^m^,  under  or  by  virtue  of  or  in  consequence 
the   same  several  contracts  or  otherwise;  and  all 
^^^^^ds,  bills,  and  notes  relating  to  the  said  contracts, 
^^ts,  and  sums  of  money,  or  any  of  them,  or  any  part 
^^^Teof ;  and  of  and  in  all  and  singular  other  the  mo- 
goods,  chattels,  stock,  and  effects  whatsoever  afid 
eresoever  then   of  or  belonging  to  them  the  said 
^*  ^lintiff  and  James  Brymer^  as  such  co^partners  respect- 
^Ij,   And  all  the  right,  title,  and  interest,  property, 
wm,  and  demand  whatsoever  of  him  the  said  James 
lymeTf  of,  in,  to,  from,  out,  or  in  respect  of  the  premises ; 
^^bendum  to  the  plaintiff  as  and  for  his  own  proper 
nies  and  effects  absolutely.     The  declaration  then 
t  out  certain  covenants  and  breaches ;  pleas,  non  est 
,  and  certain  special  pleas  not  material  to  the 
^juestion  discussed  before  the  Court    At  the  trial  be- 
^9re  Abbott  C.  J.  at  the  London  sittings,  after  last  Trinity 
%eiiii,  the  deed  set  out  in  the  declaration  was  produced 
mn  evidence,  and  was  found  to  have  a  common  deed 
stamp  only.     For  the  defendants,  it  was  objected,  that  it 
should  have  had  an  ad  valorem  stamp  upon  the  50,000^, 
the  consideration  paid  by  the  plaintiff  for  James  Brymet's 
share  of  the  partnership  property,  which,  according  to 
the  48  G.  3.  c.  149.  (the  stamp  act  in  force  when  the 
deed  was  executed)  would  have  been  5002.     The  Lord 
Chief  Justice  thought  the  objection  valid,  and  directed  a 
nonsuit    In  Michaelmas  term  a  rule  nisi  for  setting 
aside  the  nonsuit  was  obtained,  against  which 

R  4  Denman, 


S86  CASES  IN  HILARY  TERM 

1887«  Demmm^  Brodridf  and  Manning  shewed  cante.    The 

role  for  setting  aside  die  nonsuit  in  this  case  was  granted 
upon  the  aathority  of  Lffbnm  v.  WarringUm.{f^  Bnl 
that  was  a  Terydifierent  case.  The  considenidon  was 
'  paid  merely  for  the  goodwill  of  a  trade,  and  for  ihe 
privilege  of  carrying  it  on  for  a  certain  namber  of  ytea 
in  a  particolar  house.  No  property  was  assigned.  In 
the  present  case  the  deed  shews  that  valuable  property 
was  assigned^  and  it  states  it  to  have  been  wold  by  Jamm 
Brymer  to  the  plabtiffi  That  is  directly  within  the 
provision  of  the  48  6.  S.  c.  149*9  which  requues  an  ad 
valorem  duty  to  be  paid  '*  upon  the  ude  of  any  laadsi 
tenements,  raits,  annuities,  or  other  properhf^  real  or 
.personal,  heritable  or  moveable^  or  of  any  title,  right, 
interest,  or  daim,  unto^  out  of,  or  upon,  any  lands 
tenements,  rents,  annuities,  or  other  property** 

The  Solicitor^General,  Scarlett^  Marryat^  and  J.  EvanSf 
contr^.  First,  this  was  not  a  sale ;  secondly,  it  was  not 
a  sale  of  property  within  the  meaning  of  the  act  Look- 
ing at  the  whole  of  the  deed,  it  appears  to  have  been 
merely  a  settlement  of  accounts  between  the  two  part- 
ners. Suppose  it  had  been  agreed  that  upon  the  dis- 
solution the  plaintiff  should  receive  and  realize  all  the 
outstanding  debts  and  property,  and  pay  over  half  the 
proceeds  to  the  retiring  partner,  there  would  have  been 
no  pretence  for  calling  that  a  sale ;  and  in  substance  that 
was  the  nature  of  the  transaction  in  question.  It  was 
merely  a  calculation  that  the  outgoing  partner  would  be 
entitled  to  50,000/.,  and  an  agreement  to  pay  that  sum 
at  once,  in  order  to  avoid  the  inconvenience  of  making 

(o)  \  stark.  N,  P.  C.  162. 

payments 
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pajments  from  time  to  time  as  funds  were  received.        1827. 

Secondly,  this  was  not  a  sale  of  property  within  the 
meaning  of  the  statute,  according  to  the  construction  t^ffwnu 
put  upon  that  word  in  Warren  y.  Howe  (a),  and  Denn  d. 
J^^at^ifidd  V.  Diamond  (i),  [^Bayley  J.  There  the  assignor 
got  nothing.]  Coates  v.  Perry  (c),  and  Lybum  v.  War- 
^Tigian^  are  also  strong  authorities  for  the  plaintiff  in 
tkis 


Abbott  C.J.  If  the  case  of  Warren  v.  Hottoe  was 
'^gbtly  decided,  this  rule  must  be  made  absolute,  for,  in 
principle,  it  cannot  be  distinguished  from  this  case.  As 
^  present  advised,  we  all  think  that  the  subject  matter 
oT  the  contract  was  not  property  within  the  meaning  of 
^^  statute ;  but  as  the  case  must  go  to  a  new  trial,  the 
/'^'Knies  may,  if  they  please,  raise  the  question  in  such  a 
'^^uner  as  to  obtain  a  more  solemn  decision. 

Rule  absolute. 

C«)  25.  i  a  281.  (6)  4JB.iC.  243.  (c)  3  B.  Jj;  JB.  48. 


SiKXS. 


Adnam  against  Wilks,  Gent.,  one,  &c.         Fd^!^  9Ui. 

J^HE   plaintiff,  in  Trimly  term,   1826,    recovered   a  Bail  in  error 
v^nro  Dtlt  io    111 

verdict  against  the  defendant  for  220/.    The  defend-  the  Tacation, 
^nt  brought  a  writ  of  error,  and  on  the  16th  of  June  to,  and  the 
^ve  notice  of  bail  in  error  having  been  put  in.    On  the  Jn^pgate" 
^me  day  the  plaintiff  excepted  to  the  bail,  and  took  out  ^ouWj^fy*^ 
and  served  a  rule  for  better  bail ;   and  on  the  20th  of  <>?»*>« ^^ ^ 

of  the  next 
term ;  they  did 

not  so  justify :  Held,  that  the  bail  were  not  entitled  to  have  an  ezoneretur  entered  on 

the  bail-piece. 

June 


WlLKfi 
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1827*  June  the  defendant  gave  notice  that  the  same  bail  woulc^ 
on  the  first  day  of  Michaelmas  term,  justify  oV  o£kr 

fljffoMi^  themselves  for  jostification.  The  plaintiff  in  the  original 
action,  gave  a  rule  to  transcribe,  and  the  defendant  (the 
plaintiff  in  error)  did  transcribe,  after  which  no  pro- 
ceedings were  had  upon  the  writ  of  error,  and  the  cause 
was  still  depending  and  undetermined.  The  bail,  in  this 
term,  obtained  a  rule,  calling  upon  the  plaintiff  to  shew 
cause  why  their  names  should  not  be  struck  out  of  the 
recognizance,  or  why  an  exoneretur  should  not  be  en- 
tered on  the  bail-piece. 

Hutchinson  shewed  cause.  The  bail  are  not  entitled 
to  this  indulgence.  By  the  terms  of  the  recognizance 
they  are  bound  as  well  for  the  amount  of  the  verdict  in 
thd  original  action  as  for  costs  in  error ;  and  even  if  the 
plaintiff  (as  he  might  have  done)  had  issued  execution, 
there  would  still  be  something,  the  costs  of  the  proceed- 
ings in  error,  for  which  he  would  have  no  security,  and 
for  which  the  bail  had,  by  their  recognizance,  become 
liable ;  besides,  they  are  not  entitled  to  relief  from  liabi- 
lity, even  to  the  extent  of  the  recognizance;  for  by 
entering  into  the  recognizance,  and  giving  notice  of  jus- 
tification, thcfy  have  prevented  the  plaintiff  from  having 
the  benefit  of  his  judgment  and  issuing  execution,  from 
the  16th  of  June  until  after  the  first  day  o(  Michaelmas 
term.     Dickenson  v.  Heseltine  [a)  is  in  point. 

Chitty  contr^.  This  case  is  distinguishable  from 
Dickenson  v.  Heseltine^  for  there  the  defendant  non- 
-prossed his  own  writ  of  error.    In  Gould  v.  Holmstrom  {b) 

(a)  SM.iS.  210.  \^b)  7  East,  580. 

bail 
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bail    in  error  who  were  excepted  to  and  did  not  justifyy        1822. 
wer^e  relieved  from  proceedings  against  them,  though  no        ^^"^ 
ods^^T  ban  had  been  put  in ;   and  the  Court  said,  that        againd 
the     party  who  takes  exception  to  the  bail  put  in,  con- 
sid^xs  them  as  no  bail,  unless  they  justify ;  and,  there- 
for^ not  having  justified,  they  must  be  considered  as  no 
bail. 

AxwyiT  C.  J.  The  bail  are  not  entitled  to  relief. 
B^  the  reo^nizance  they  incurred  a  liability,  at  all 
erentg,  to  the  extent  of  the  costs  of  the  proceedings  in 
error.  The  plaintiff  by  issuing  execution  against  the 
defendant,  could  not  obtain  the  benefit  of  those  costs. 
Besides,  the  bail  are  not  entitled  to  be  relieved  on 
uiotber  ground ;  for  they  have  delayed  the  plaintiff,  and 
presented  his  issuing  execution  for  a  long  period.  The 
rule  tot  better  bail  only  excepted  to  the  bail  to  a 
<^ertaiji  extent,  not  altogether;  and  they  were  not  at 
^rty  to  withdraw  themselves. 

Bayley  J.    The  bail  are  not  entided  to  relief.    They 

••^  Itftble  to  pay  the  costs  in  error.     The  exception  to 

^^  did  not  amount  to  an  objection  to  them  altogether. 

^^  ««S€  of  Gould  V.  Holmstrom  proceeded  on  the  ground 

^*^  ^  party  who  excepts  to  bail  considers  them  as  no 

*  ^Mt  that  is  a  mistake. 

^^^ifiOYD  and  LiTTLEDALE  Js.  concurTcd. 

Rule  discharged,  (a) 

(a)  See  Brcmwell  ▼.  Farmer,  \  Taunt,  4S7» 
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F3^*,y9tb.   '  The  Ki^G  against  Slythk. 

Where  a  cor-       A    RULE  had  been  obtained  in  the  last  term,  calling 

porator  lias  *t»    XX 

tended  and  upon  the  defendant  to  shew  cause  why  an  infbrm- 

voted  at  a  meet^ 

ing  for  the  ation  in  the  nature  of  quo  warranto  should  not  be  filed 
oen  of  the  against  him  for  usurping  the  office  of  free  burgess  of  the 
will  not  be^  borough  of  Ipswtch,  The  rule  was  obtained  upon  an 
SZ'iiuti^in  affidavit  made  by  G.  B.  Clark  to  the  following  eflfect 
quo  7'^*>™n^  By  the  governing  charter  of  the  borough,  there  are  in 
Uie  titles  of  Um  Ipsmch  two  bailiffi,  elected  annually  on  the  8th  of  Sep* 

persons  there 

elected  on  ac-    tembeTj  for  the  good  government  of  the  town.     The  old 

count  of  an  ob* 

jection  to  the  bailiffs  have  always  presided  as  returning  officers  at  the 
siding  officnT*  ^^^^  holden  on  the  8th  of  September  for  the  election  of 
^atat  the  time  ^idliffs  and  Other  officers.  At  a  court  holden  on  the 
of  the  election    q^  ^f  September  1824,  at  which  JV.  B.  and  J.  A.  pre- 

be  was  ignorant  *  '  * 

°^A*°ffiT*^"*  sided  as  bailiffs  and  returning  officers,  i*'.  S^c^flwip  and 
to  found  a  mo-   C.  C.  Hammondwere  elected  bailiffs.  I ii  Easter  term  1 825, 

tion  for  quo 

warranto,  is       informations  in  the  nature  of  quo  warranto  were  filed 

sufficient  if  it  , 

states  the  de-  against  Seckamp  and  Harnmond,  and  in  Trinity  term 
formation  and  1825  they  disclaimed,  whereupon  judgment  of  ouster 
pjty 'against  *  ^^^  signed  against  them.  On  the  14th  o{  June  1825,  a 
pHouio^ls***'  ro^"^<^amus  issued,  commanding  the  bailiffs,  burgesses, 
made  has  ex-      &c.  of  the  borouffh  to  assemble  on  the  21st  of  Jtdy  then 

ercised  the  °  *^ 

office.  next,  and   elect  bailiffs;  and  at  that  meeting  William 

Where  a  per-  ^ 

son  had  an  in-    Batley^  one   of  the   common-councilmen,    W.  H.   and 

choate  right  to 

be  a  free  bur-  B,  jB.,  two  of  the  portmen  of  the  corporation,  and  several 

rough:  Held,  Other  burgesscs,  &c.  were  present,    and   Seckamp  and 

could  not  be  Hammond  were  elected  bailiffs.     Bailey  presided  at  the 

cawM  ^^'  *^  meeting,   and  Seckamp  and  Hammond  were   sworn  in 

sworn  in  before  before  him.     By  the  immemorial  custom  of  the  borough, 

officers  who  "^  ^ 

were  so  de  fac-  the 

to,  but  not  de 
jure. 
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the  p>ortinen  take  precedence  of  the  common-councilmen        1827* 

in  All  corporate  meetings.     At  the  great  court,  holden 

Sep^^mberS.  1825,  at  which  Seckamp  and  Hammond  me^        agamu 

Sltthk. 
sid^^,  they  were  re-elected  bailiffs  for  the  ensuing  year. 

In    .^iichaelmas  term  1825,  a  rule  for  a  quo  warranto  in- 

for^nnation  against  Seckamp  and  Hammond  was  made  ab- 

sol'ma.te,  but  not  further  proceeded  in,  and  they  continued 

to   ^isecute  the  oiSce  of  bailiffs  for  the  whole  year.     At  a 

coviait  holden  before  them,  June  15th,  1826,  Slythe  was 

Adxxiitted  and  sworn  a  freeman.    The  affidavits  in  answer 

sH^^wed  that  the  relator,  Clark,  voted  at  the  election  of 

'^'^ilifis  in  September  1825,  when  Seckamp  and  Hammond 

P^^^i^sided.     On  a  former  day  in  this  term, 


Campbell  and  Patteson  shewed  cause.     The  only  ob- 
ion  that  can  be  made  to  Slyth^s  title  is,  that  he  was 
^3mitted  and  sworn  in  before  Seckamp  and  Hammond^ 
d  that  they  were  not  legally  elected  bailiffs   of  the 
trough.     But  the  relator,  Clark,  was  present  and  voted 
^  their  election ;  he  cannot,  therefore,  now  impeach  it 
ither  directly  or  collaterally,  by  attacking  those  bur- 
who  were  sworn  in  before  them,  iZ^j?  v.  Trevenen.{a) 
^Tbey  were  then  stopped  by  the  Court.) 

Adam  contrk.     The  rule  by  which  a  person  who  has 

concurred  in  an  election  is  afterwards  restrained  from 

'Qipeaching  it,  does  not  apply  to  this  case.     A  rule  for 

^    quo   warranto  information   has  been  already  made 

absolute  against  Seckamp  and  Hammond ;  the  present 

delator  does  not,  therefore,  come  forward  to  disturb  the 

t^ace   of  the  borough,  but  merely  to  follow  up   that 

(a)   2B.iA.ZZ9, 

which 


f 

\ 
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18^.  which  has  been  done  by  the  Court.  It  does^not  appear 
that  he  knev  of  any  objection  to  Seckamp  and  Hammond 
at  the  time  of  the  election  of  bailiff  in  September  1825. 

A  similar  rule  had  been  obtained  against  Lane  and 
Cobboldi  the  bailiffs  of  the  borough  elected  at  a  gpreat 
court  holden  September  the  8th,  1826,  when  Seckamp 
and  Hammond  presided.  In  this  case  one  Monk  was 
the  relator,  and  the  objection  to  Lane  amd  Cobbold  being, 
that  Seckamp  and  Hammond  were  not  good  presiding 
officers,  and  it  appearing  that  he  had  concurred  in  their 
election  in  September  1825,  the  Court  called  opon 

The  ScUcHor^General  and  Alderson  to  support  the 
mie*  The  objection  to  the  title  of  Seckamp  and  Hami^ 
mond  arose  at  the  election  in  Juhf  1825,  when  they 
were  elected  at  a  meeting  holden  in  pursuance  of  the 
mandamus  from  this  Court.  Bailey^  a  common-council- 
man, presided  at  that  meeting,  and  he  bad  not  power  to 
preside  there  as  returning  officer.  Now  it  does  not 
appear  that  Monk^  the  relator,  was  present  at  the  man- 
damus election,  or  that  when  he  concurred  in  the  sub- 
sequent election,  he  knew  of  the  objection  which  ex- 
isted to  Seckamp  and  Hammofid^  and  therefore,  ac- 
cording to  Hex  V.  Morris  (a)^  his  concurrence  in  that 
election  does  not  now  preclude  him  from  becoming  a 
relator. 

Abbott  C.  J.  It  has  been  generally  considered  a  rule 
of  corporation  law,  that  a  person  is  not  to  be  permitted 
to  impeach  a  title  conferred  by  an  election  in  which  he 

(a)  3  East,  213, 

has 
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Hm  Kua 


concurred,  or  the  titles  of  those  mediately  or  im-       18S7. 

derived  from  that  election.     In  the  cases  of 

R^jK  V.  Treoenen  and  B£x  v.  Morris^  some  attention  ap- 

pec&rs  to  hav^  been  paid  to  the  question  whether  the  party 

ooKning  forward  as  a  relator  were  or  were  not  conusant 

oF   the  circumstances  of  the  case  at  the  time  when  be 

concurred  in  the  former  election.     But  it  seems  to  me 

thfl^t    to  allow  an  inquiry,  in  every  instance,  into  tbe 

rel^Llor's  knowledge  or  ignorance  of  every  particular  fact^ 

^onld  lead  to  much  intricacy  and  confusion,     i  tUnk 

tba^f:  -every  corporator  must  be  presumed  to  be  cOMRnnt 

oF  ^bat  which  has  recently  taken  place  in  tbe  corporation 

^F   ^^^rliich  he  is  a  member,  unless  he  shows  the  contrary. 

'^b^  relator  in  each  of  these  cases  concurred  in  the  last 

on  ot Seckamp  BLTudi  Hammond;  and  the  question  is, 

er  we  shall  allow  them  in  this  indirect  mode  to 

£  the  validitf  of  that  election  before  us.     It  is  said, 

^"^^   they  did  not  concur  in  the  prior  election.     Per- 

they  might  not;  but  until  the  contrary  is 

it  must  be  presumed  that  they  were  conusant  of 

^^    circumstances  under  which  it  took  place.    For  these 

^^**«-e*;ons,  I  think  that  the  present  applications  canpot  be 

^^■^ived.    But  in  order  to  prevent  any  misunderstand- 

'^    ^     upon  this  point,  I  will  ncid,  that  if  a  person  should 

^ur  in  an  election  in  ignorance  of  some  fact  making 

valid,  and  should  afterwards  come  before  the  Court 

shew  the  objection,  and  that  it  has  come  to  his 

^^^^^wledge  since  the  election,  and  that  it  is  a  matter 

.^  ^ch  ought  to  be  inquired  into,  I  would  by  no  means 

^^e  it  inferred  from  the  decision  in  the  present  case 

*^^  t  such  an  application  ought  not  to  be  heard. 

Little- 
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The  KiMG 
against 
Sltthx.  • 


Rule  discharged. 

Upon  these  rules  being  discharged,  others  of  the  like 
nature  were  obtained  against  the  same  parties,  at  the 
relation  of  persons  to  whom  there  was  no  objection;  but 
upon  cause  being  shewn  on  this  day,  it  was.  said,  that  the 
affidavits  were  not  sufficient,  because  they  did  not  state 
positively  that  the  defendants  exercised  the  offices  from 
which  it  was  proposed  to  remove  them,  but  that  the  de« 
ponents  had  been  informed  and  believed  that  they  exer- 
cised those  offices. 

The  Courtf  upon  the  authority  of  Rex  v.  Harwood{b), 
held  that  these  affidavits,  uncontradicted,  were  sufficient^ 
observing,  that  it  made  a  great  difference  whether  the 
matter  of  hearsay  and  belief  went  to  the  validity  of  the 
title,  or  merely  to  the  fact  of  the  party  having  exercised 
the  office;  and  the  rule,  as  to  iMne  and  Cohbold^  the 
bailiffs,  was  made  absolute. 

In  the  case  of  Rex  v.  Slythe^  a  free  burgess,  an  affi- 
davit was  made  showing  that  Slythe  had  by  birth  an 
inchoate  right  to  be  admitted  at  the  time  when  he  took 
the  oaths,  and  was  admitted  before  SecJcamp  and  Ham-- 
mond. 

Campbell  and  Patteson  shewed  cause.  The  persons 
before  whom  Slylhe  was  admitted  and  sworn  were  bailiffis 
de  facto,  and  that  is  sufficient  to  make  his  title  perfect 
There  is  not  any  instance  where  a  defect  of  title;  in  the 

(a)  Bayley  J.  had  left  the  courts  and  Holroj/d  J.  was  absent  from  indis- 
position. 

(b)  2East,]n7. 

presiding 
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presiding  officer  has  been  considered  a  sufficient  ground        1827. 
for  setting  aside  the  admission  of  a  freeman ;  and  the      --    ^^ 
question  ought  not  to  be  raised,  for  it  would  probably        ^««6m« 
am^ot  the  titles  of  many  hundreds  of  burgesses  in  dif- 
ferent corporations.    The  act  of  administering  the  oaths 
to  the  defendant  was  not  voluntary  on  the  part  of  the 
baili£B;    in   doing  that  they  were  merely   ministerial 
ofl5.cers,  and  upon  an  application  to  this  Court  by  Slythe^ 
shelving  an  inchoate  right,  a  mandamus  to  compel  them 
to. administer  the  oaths  and  admit  him  would  have  been 
granted,  without  any  inquiry  as  to  whether  they  were 
DMliffs  de  jure  or  de  facto  only.     In  Rex  v.  Corporatiofi 
^Shrewsbury  {a\  it  was  admitted  that  acts  which  officers 
*re  compellable  to  do  are  valid  when  done  by  officers  de 
facto.     Admittance  to  the  office  of  a  free  burgess  is  ana- 
l^^^ous  to  admittance  to  a  copyhold  estate,  and  that 
^^y  be  done  by  a  lord  of  the  manor  in  by  disseisin,  (d) 
^RBin,  a  mayor  de  facto  may  bind  the  corporation  by 
*^Ocurring  in  putting  the  common  seal  to  a  bond.  Knight 
^'   Ct^rporation  of  WeUs.  {c)     So  also   he  may   return 
^^»nbers  to  parliament,  may  hold  sessions,  and  perform 
J*^icial  acts ;  a  fortiori,  therefore,  he  may  admit  and 
in  a  freeman,  which  is  a  ministerial  act. 


f4im  and  Aldersotiy  contra.      The  magnitude   and 

^"'^poirtance  of  the  question,  which  are  urged  on  the  other 

^^^  ^8  an  answer  to  this  application,  ought  to  induce 

^     Court  to  make  the  rule  absolute.     It  is  said  that 

^^^^^ise  the  Court  would  grant  a  mandamus  to  compel 

^    admittance  of  a  person  having  an  inchoate  right  to 

^  ^^IBce  of  free  burgess,  leave  to  file  an  information  in 

^**^    <^ct, temp.  Hardw.  ISO,  (6)  4  Co.  24*.  (c)  1  iu/w.  519. 

"^OL.  VL  S  the 
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1827*       the  nature  of  a  quo  warranto  ought  not  to  be  granted; 
"~r*       but   in  either   case   the   Court  acts   upon   colourable 

Toe  Knro 

agamti       grounds,  and  where  a  mandamus  issues,  all  questions  of 

SI.TTBZ.  1  T*         -J 

law  are  open  to  discussion  upon  the  return.  Besides, 
when  an  application  is  made  for  a  mandamus,  of  course 
no  objection  is  made  to  the  title  of  the  persons  who  are 
directed  to  obey  it,  and  they  themselves  cannot  raise 
any  such  objection.  It  has  been  assumed,  that  admit- 
ting free  burgesses  is  merely  a  ministerial  act,  and  may 
therefore  be  performed  by  bailiiFs  de  facto;  but  it  is 
their  duty  to  inquire  into  and  judge  of  the  title  of  the 

# 

party  applying  to  be  admitted.  ^Bayley  J.  You  do  not 
aflfect  to  impeach  Slythe's  original  title.]  It  is  not  at  all 
adverted  to,  and  cannot  affect  the  general  question. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  application  was  made  upon  this 
ground  only,  that  the  party  was  admitted  to  his  office 
of  free  burgess  at  a  corporate  meeting  holden  before 
bailiffs,  who  were  not  good  presiding  officers.  That  is 
primA  facie  a  valid  objection ;  but  the  answer  made  to  it 
is,  that  the  defendant  had  an  inchoate  li^ht  to  be  admitted. 
I  take  it  to  be  clear,  that  where  a  title  has  been  conferred, 
that  is  defeated  by  showing  that  the  party  conferring  it 
had  no  right  to  do  so.  But  the  title  in  question  was  not 
conferred  by  the  presiding  officers ;  their  duty  was  merely 
to  inquire  into  the  fact  of  the  existence  of  the  alleged 
inchoate  right.  If  any  doubt  as  to  the  propriety  of  the 
admittance  had  been  suggested,  the  case  would  be  dif-' 
ferent,  for  then  there  would  be  a  question  of  right  to 
be  determined.  But  where  we  find  a  person  having  a 
clear  inchoate  right,  and  going  to  a  corporate  meeting 
to  claim  his  admittance  as  a  free  burgess,  can  we  say 

that 
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^Qt  his  admittance  was  bad  on  account  of  a  defect  in 

the  title  of  the  officers  presiding  at  that  meeting  ?     If 

the  abjection  were  good,  I  should  expect  to  find  that 

it  bas    been  heretofore  raised,  but  there  is  no  case  to 

support  it«     It  is  argued,  that  if  there  be  any  doubt,  we 

ough^  to  put  the  question  in  a  course  of  trial.     We  are 

not,  how^ever,  left  without  any  discretion  in  such  cases, 

and^nre    are  at  liberty  to  consider  the  consequences  of 

suffering  the  question  to  be  agitated.     If  this  rule  were 

.  made    absolute,  we  might  be  called  upon  in  the  very 

next  term  to  grant  hundreds  of  the  same  description, 

to  the' disturbance  of  almost  every  corporation  in  the 

kingdo^.     This  consideration  might  suffice  to  make  us 

discharge  the  rule,  even  if  some  slight  doubt  existed, 

hut  no  such  doubt  exists  in  my  mind,  and  I  think  that 

^^  ought  not  to  sanction  any  further  discussion  of  the 

question. 

Rule  discharged. 


1827. 

TheKufo 

against 
Slythi* 


The  King  against  Evett. 

/^N  inquisition  removed  into  this  Court  was  in  the  A  coroner**  in- 

*ollowing  words :  "  Inquisition  taken  at  JVolverton  \v\  to  state  the 
^  <5oqnty  of  Bticksj  on,  &c.,   before  James  Burtiham,  death  hap- 
®   ^f  the  coroners  for  the  said  county,  on  view  of  the  jb" body  was*" 
^y  of  Elizabeth  Baldwin,  an  infant  then  and  there  ''°""^'  ?.? 

I  •  '  names  of  the 

^    S  dead,  upon  the  oath  of  the  several  persons  under  J"'**"  T*'*v?^ 

*  '■  inserted  in  the 

011^2^  body  of  the  in-       • 

H^^  ^^9  and  it  was  subscribed 'by  tliem  with  the  initials  only  of  their  Christian  names: 
9uuti    ^*^  these  were  defects  in  substance,  and  could  not  be  amended,  and  tlie  iO" 

•jl^  ^^  was  quashed. 
of  ^  ^  inquisition  found  that  the  death  was  occasioned  by  a  coach  and  horses,  the  property 
^nd  B,  and  Co. :  Held,  that  this  finding  could  not  be  altered  upon  affidavits  that  the 
*^y  was  in  J,  and  B,  alone. 


S  2 


written, 


EVITT. 
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1827.       written,  and  whose  seals  are  affixed,  who,  being  duly 
sworn,  say,  that  the  said  Elizabeth  Baldwin^  on,  &c.,  at 

against  the  parish,  and  in  the  county  aforesaid,  being  crossing 
the  King's  highway  in  the  said  parish,  it  so  happened, 
accidentally,  casually,  and  by  misfortune,  the  said  Eliz" 
abeth  Baldwin^  in  the  attempt  to  cross  such  road,  was 
suddenly  forced  to  and  against  the  ground  by  the  leaders 
of  a  certain  coach  called  the  Tally  Hoj  which  was  pass- 
ing  through  such  parish,  by  means  whereof  she  was  so 
much  bruised  and  otherwise  injured  as  to  occasion  her 
death,  as  to  languish  for  the  space  of  fifty-seven  hours, 
and  then  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  do  say  and  present  that  Elizabeth  Baldwin  in  man- 
ner and  by  the  means  aforesaid  came  to  her  death,  and 
not  otherwise,  and  that  the  said  coach  and  horses  were 
moving  to  the  death  of  her,  the  said  Elizabeth  Baldwin^ 
and  are  of  the  value  of  80/.,  the  property,  and  in  pos- 
session of  Humphrey  Evett^  William  Gilbert^  and  Com- 
pany." This  inquisition  was  signed  and  sealed  by  the 
coroner  and  jurors,  but  many  of  them  signed  the  initials 
only  of  thieir  Christian  names.  A  venire  having  been 
issued  against  defendant  Evett^  he  appeared  and  d( 
murred  to  the  inquisition. 

Campbell  in  support  of  the  demurrer  contended  tha 
the  inquisition  was  bad,    inasmuch  as  it  did  not  stat^ 
when  the  death  happened,  nor  where  the  body  was  found. 
That  the  names  of  the  jurors  ought  to  have  been  in— 
serted  in  the  body  of  the  inquisition,  and  also  that  th^ 
jurors  ought  to  have  affixed  their  Christian  names  at  fu 
length,  and  not  merely  the  initials.     That  the  cause 
the  death  was  stated  with  great  uncertainty,  there  bein 
nothing  to  explain  what  was  meant  by  '^  the  leiaders 

t 


IN  THE  7th  &  8th  Years  of  GEORGE  IV.  249 

the  coach,"  nor  any  averment  that  at  the  time  when  the  1827. 

^>ccident  happened  they  were  attached  to  and  drawing  — — 

.1  ,  The  KxMa 

we  coach.  agabui 


£TnT. 


Chittjf^  contra,  contended  that  the  Court  must  presume 
wat  tbe  death  happened,  or  that  tlie  body  was  found  at 
^®  E>lace  where  the  inquisition  was  holden;  and  that 
"®  c>tlier  objections  were  merely  of  form,  and,  therefore, 
'^^  grounds  of  general  demurrer. 


Court  did   not  give   any  judgment;   but   their 
^P^nion  appearing  to  be  against  the  inquisition, 

Shitty  afterwards  obtained  a  rule  nisi  for  a  venire 

^^^^»  to  bring  the  coroner  into  court  in  order  that  he 

''^'S'bt  amend  the  inquisition  by  inserting  the  place  where 

^   ^eath  of  Elizabeth  Baldwin  happened,  and  also  the 

^^^*istian  names  of  the  jurors,  and  to  amend  the  state- 

t  as  to  the  ownership  of  the  coach  and  horses  by 

ing  out  the  words  ^'  and  Company,"  so  as  to  make  it 

^ing  of  property  in  Evett  and  Gilbert  only.     The 

Lion  was  founded  upon  an  affidavit   made   by  the 

T)ner,  setting  out  the  names  of  the  jurors  at  length, 

averring  tliat  they  were   the   same   persons  who 

the  inquisition,  and  before  whom  it  was  taken, 

also  that  the  coach  and  horses  were  the  property  of 

t^  and  Gilbert,  and  that  he,  believing  them  to  be  in 

'^Partnership,  had  on  that  account  added  the  words  ^*  and 

^mpany." 

CampbeU  shewed  cause.   The  only  object  to  be  gained 
by  the  proposed  amendments  is,  the  power  of  enforcing 
the  payment  of  a  deodand,  and  not  the  advancement  of 
justice,  for  which  alone  amendments  are  in  general  al- 

S  3  lowed. 


EvKrr. 
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1827-  lowed.  In  Com.  Dig.  tit.  Officer  {G  12.),  it  is  laid  down, 
that  "  if  an  inquisition  finds  the  substance,  though  de- 

againtt  fectivc  in  form,  it  ma)'  be  amended."  And  all  the  cases 
cited  are  instanced  of  amendments  in  matter  of  form ; 
Bex  V.  SalaTijoay  (a),  Bex  v.  Glover,  (b)  Here,  the  Court 
are  asked  to  allow  amendments  in  substance*  [He  was 
then  stopped  by  the  Court] 

Chttty  contra.  This  motion  was  founded  upon  the 
affidavit  of  the  coroner,  and  amendments  of  the  same 
nature  as  those  now  proposed  have  heretofore  been 
made  in  the  Crown-office.  ^Abbott  C.J.  The  statement  of 
ownership  of  the  coach  and  horses  is  the  finding  of  the 
jury.  How  can  the  Court,  or  the  coroner  by  their  order, 
alter  that  ?]  An  instance  of  such  an  amendment  has 
occurred,  (r)  ^Abbott  C.  J.  We  do  not  know  upon 
what  affidavit  that  was  done.]  In  Boilers  Abr.  Amende 
ment(B),  several  instances  are  put  in  which  a  sheriff 
has  amended  the  names  of  jurors  in  the  panel  after 
verdict ;  and  in  Bex  v.  Harrison  (d)  it  is  said  that  an 
inquest  may  be  amended  in  all  points  except  the  matter 
of  the  verdict. 

Per  Curiam,     This  inquisition  does  not  state  where 
the  death  happened,  nor  where  the  body  was  found.     It 

(a)  3  Mod,  101.  (6)  1  Sid.  259. 

(c)  A  record  of  an  inquisition  in  Rex  v.  JFi'liams  and  BclUmy,  E,  T. 
15  G,  3,  was  produced  by  the  officer  of  the  Crown- office,  by  whidi  it 
appeared  that  the  death  was  occasioned  by  a  fall  from  a  cart,  which  was 
originally  found  to  be  the  property  of  "  Messrs.  Williams  and  Company, 
of  Stratford,  in  the  county  of  Essex,  calico  printers;**  and  by  an  order  of 
Yates  J. ,  on  hearing  tlie  clerks  in  court  on  both  sides,  this  was  altered  to 
"  Stejihen  Williams  and  Clement  Bellamy i  of  the  Poultry,  London,  linen- 
drapers.*'  A  venire  then  issued  to  bring  in  the  defendants  to  answer  for 
the  deodand,  and  the  proceedings  were  afterwards  stayed  upon  payment  of 
the  deodand  and  costs. 

{d)  1  Sid.  «25. 

does 
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doGS  not  in  the  body  of  it  state  the  names  of  the  jurors,        1827. 

nor  are  their  Christian  names  subscribed  to  it.     Now  it      _ 

The  Kiira 

13    essential  to  state  the  place  of  the  death  and  the  find-        agakui 

in^  of  the  body,  in  order  to  originate  the  jurisdiction  of 

t:h^    coroner;  and  we  should  go  beyond  all  former  cases 

vir^re  we  to  allow  these  aniendments.     The  purposes  of 

just^ioe  do  not  appear  to  make  this  requisite,  and  for 

those  purposes  alone  amendments  are  in  general  allowed. 

But   w^e  are  moreover  asked  to  alter  the  finding  of  the 

jury    as  to  the  ownership  of  the  coach  and  horses.     If 

this    mere  a  bill  found  at  the  assizes  by  a  grand  jury,  in 

whicli  the  Court  have  power  to  alter  matters  of  form, 

but     not  of  substance,  such  an  alteration  could  not  be 

made  ;  neither  can  it  in  this  inquisition.    The  rule  must 

^ex-^fore  be  discharged. 

Rule  discharged ;  and  upon 


mpbeWs  motion,  the  inquisition  was  quashed  for 
^   defects  before  mentioned. 


"EWELL,  Administratrix,  against  Dickenson. 


IS  was  an  action  of  debt  for  rent,   tried  before  DecbratSon  in 
-^SayUy  J.  at  the  last  sittings  in  this  term  for  Wea'  sutsd  a  demiit 
The  declaration  alleged  a  demise  of  "  a  mes*  hJd,"!||5"pS^ 
land  and  premises  with  the  appurtenances."     The  l^JSi«Mmc«! 
^^^^"'^^^tiff,  for  the  purpose  of  proving  the  amount  of  rent  J^IJ^*^ 
^^^  put  in  evidence  an  agreement  dated  the  20th  of  •  'J^^'** 

^^^>^^^^  ther  with  ike 

fC^^^^^MVy  uieruUs,  and  impUmenis :  Held,  tkat  as  the  rent  issued  oat  of  the  real  property, 
O^  ^^^^rioc  out  of  the  fumiturey  it  was  sufficient  for  the  plaintiff  to  allege  and  prore  a  demise 
^^«  real  property^  and  therefore  there  was  no  Tariance. 

S  4  September 
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1827.  September  IS25  between  J.  M.  Farewell^  the  late  husband 
fIrkwTl  ^^  ^^^  plaintiff,  and  the  defendant  which  described  the 
agamtt  property  demised  as  being  "  a  messuage  or  tenement^ 
stable,  and  outbuildings,  with  the  cottage,  garden  land, 
and  appurtenances  belonging  thereto,  together  with  the 
Jumiture^  utensils^  and  implements,**  The  learned  Judge 
considering  the  agreement  as  an  entire  contract  for  the 
rent  of  the  house,  &c.,  with  the  furniture,  &c.,  held  the 
variance  fatal,  and  nonsuited  the  plaintiff,  but  gave  him 
leave  to  apply  to  the  Court  to  set  aside  the  nonsuit,  and 
enter  a  verdict  for  120/.  A  rule  nisi  for  that  purpose 
w*as  obtained  by  Rcme,  who  relied  on  Spencer's  case  (a), 
Emott  V.  Cole  (6),  Newman  v.  Anderton  (c),  Walsh  ▼. 
Pemberton  {d),  to  shew  that  no  portion  of  the  rent  issued 
out  of  the  furniture,  but  that  the  whole  issued  out  of  the 
land,  and  therefore  the  demise  was  well  laid  as  a  demise 
of  the  house,  8cc. 

Chitti/  shewed  cause  on  the  last  day  of  the  terra. 

Rtnve  was  stopped  by  the  Court. 

Per  Curiam,  It  appeared  that  the  furniture  was  one 
of  the  things  demised.  But  in  point  of  law  the  rent 
issued  out  of  the  real  property,  and  not  out  of  the  fur- 
niture. It  was  suflScient,  therefore,  for  the  plaintiff  to 
allege  and  prove  a  demise  of  the  real  property  out  of 
which  the  rent  claimed  issued,  and  the  rule  for  entering 
a  verdict  for  the  plaintiff  must  be  made  absolute. 

Rule  absolute. 

(a)  5  Co.  ]7.  (6)   CVo.  Eliz,  255. 

ic)  2  Nt-w  Rep,  224.  (rf)  Sclw.  N.  P,  6th  edit.  616. 
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1827* 


Eccni  et  Ux.  against  Powell  and  Others.     ^^^*  ,^^ 

HULE  having  been  obtained  for  judgment  as  in  When  ho*. 

^  ...  band  and  wife 

<^SSe  of  nonsuit  in  this  Case^  commcnoed  an 

action  for  mo- 
^  ney  lent  bf  tb« 

Ol^nall  Russell  shewed  cause  upon  an  affidavit  that  marriage,  and 
the  ^Mrife  of  Checchi  died  after  notice  of  trial  was  iriven.  J*"®  ^  ^P^ 

D  ing  the  action : 

By  the  death  of  the  wife  this  action,  which  was  for  money  ?*^»  ^  j* , 

tDeieby  abatedt 

lent  l>y  the  wife  before  her  marriaize,  is  at  an  end.     The  *«<*  «*>«t  de- 

1       I  ...  fondant  could 

Qosocuid  cannot  claim  the  wife's  choses  in  action  unless  not  afterwards 

«  ...  bave  jodffiDcnt 

^  C'educes  them  into  possession  during  her  life ;  after  aa  in  case  of 
Iier   death  they  go  to  her  personal  representative.     lu 
^^*  21^t.  351  b.  it  is  laid  down,  that  ^^  the  marriage  is  an 
absolute  gift  of  all  chattels  personal  of  the  wife  in  pos- 
session in  her  own  right,  whether  the  husband  survive 
^  "^^ife  or  no ;  but  if  they  be  in  action,  as  debts  by 
''S'otion,  contract,  or  otherwise,  the  husband  shall  not 
*^^     them,    unless   he   and   his   wife   recover  them."  ' 
^^^^^Mond  V.  Long  {a)  shews  that  the  property  is  not 
^^**^5d  by  the  bringing  an  action,  unless  judgment  is 
^  before  the  death  of  the  wife. 


^Icomb  contra.     The  husband  may  during  his  wife's 
^release  or  assign  her  chose  in  action,  or  it  will  pass 
^^Xs  assignees  in  case  of  bankruptcy,  but  a  technical 
^^    requires  that  her  name  should  be  used  in  bringing 
^M^tioD.     Here  the  action  was  properly  commenced^ 
the  husband  did  all  in  his  power  to  reduce  the  alleged 


(a)  Cro,  Car,  297. 

debt 


Powell. 
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1827.        debt  into  possession.     The  Court  will,  therefore,  allow 
^        him  to  suggest  on  the  record  the  death  of  his  wife,  for 

Chvcchi 

againtt  he  is  at  all  events  entitled  to  recover  the  money  if  it  was 
due  to  his  wife,  for  by  the  stat.  29  Car.  2.  c.  3.  s,  25.  he 
is  entitled  to  letters  of  administration. 

Abbott  C.  J.  This  Court  has  not  any  question  be- 
fore it  respecting  an  equitable  assignment  of  the  wife's 
chose  in  action,  or  the  operation  of  the  bankrupt  laws. 
The  doctrine  laid  down  in  Co.  Lit  351  b.  has  always 
been  received  as  law  in  Westminster  Hall.  Here,  then, 
the  debt  was  never  vested  in  the  husband,  there  being 
no  recovery  in  the  wife's  lifetime.  He  may  have  another 
claim  as  her  personal  representative,  but  this  action  is 
at  an  end.     The  rule  must,  therefore,  be  discharged. 

Rule  dischaif;ed« 
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1837. 


JEr^iZABETH  BiDDELL,  Widow,  (slic  and  one  John 
CoxE,  since  deceased,  being  sued  as  Executrix 
and  Executor  of  Thomas  Biddell,  deceased) 
€rj3[ainst  Mary  Dowse. 


(In  Error.) 


T 


Ms  was   a   writ   of   error    upon    a  judgment- of  DecUration 
the  Court  of  Common   Pleas,   in   an   action   for  fore  the  making 
"'^G^i-ch  by  the  defendants  below,  of  a  promise  to  pay  uieretn*ro«il'* 
a  sum  of  money  awarded  by  an  arbitrator.     The  first  jiff^^;,^^[^ 
^^uiit  of  the  declaration  stated,  that  before  the  making  «n8en.  and  a 

I*  ^  °  certain  suit  was 

^^    tile  promise  and  undertaking  of  the  defendants  as  depending  in 

♦L  .       ^  .  •  rr  •  Chancery  be- 

■ereinafter  mentioned,  certain  differences  had  arisen,  tween  jf.  2>. 
^  a.  certain  suit  was  then  depending  in  the  High  Court  fants,  plaintiffs, 
Chancery,  in  which  the.  said  plaintiff,  Mary  Dowse,  y,  ^  '^J^^  ^^ 
^^oxv,  J.  Lightfoot  Wilkinson,  and  Mary  his  wife,  Jane  ^fX)  defend. 


_         Je  WiUcinson,  G.  Wilkinsoti,  Maty  Ann  Wilkinson,  •°*'iJ!i]* 

^^^  _  was  ordered^ 

^.  Wilkinson,  John  Dowse   Wilkinson,  E.  Wilkinson,  with  the  con- 

^  sent  of  the  at- 

L.  H.  Wilkinson,  infants,  by  the  said  J.^L.  Wilkin^  tomicsofthe 

parties  in  the 

I,  their   father   and  next  friend ;  and  W.  Jones  and  said  suit,  that 
lizabeth,  his  wife,  E,  Jones,  M.  W,  Jones,  J.  T,  W.  Jones,  matters  in 
^.  E.J.  Jones,  and  J.  D.Jones,  infants,  by  the  said  W.  2ai?8aiV«nd* 
^ones,  their  father  and  next  friend ;  James  May  and  Sw-  differeiicM*iSIm 
^^armah  his  wife,  J.  A%  the  younger,  E.  T.May,  and  JJjI^iSf^ 

plaintiff;  Af.2>^ 
^od  the  infants,  and  P.  K.  and  T.  B.  since  deceased,  should  be  referred  to  the  arbitiament 
^f  C,  who  WAS  to  make  one  or  more  awards,  and  in  case  either  of  the  parties  died,  the 
^eatb  vf as  not  to  abate  the  reference ;  that  T.  JR.  afterwards  died,  before  the  making  of  the 
award ;  that  the  arbitrator  awarded  that  the  defendants,  as  executor  |ind  executrix  of  T»  B; 
should  paj  to  the  said  plaintiff'  2951.  out  of  T.  B,*%  assets,  and  that  being  so  liable  as  afore- 
said, the  defendants,  executor  and  executrix  as  aforesaid,  promised  to  pay :   Held,  upon 
error,  that  no  sufficient  authority  to  refer  on  behalf  of  the  infant  plaintiffi  was  shewn,  the 
attomies  in  the  suit  having  no  such  authority,  and  that  therefore  the  submission  was  not 
mutual,  and,  consequently,  the  award  was  bad. 


M*  May* 


* 


Down. 
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18S7.        M.  May,  infants,  by  the  said  J.  May,  their  father  and 
— """       next  friend ;  and  T.  May  and  J.  Boxer  were  plaintiffs : 

BiDDXLL  *^  ^ 

agmtut  and  Peter  King,  Thomas  Biddell,  since  deceased^  and 
J".  jReayy  were  defendants.  And  that  by  an  order  of  Sir 
John  Leach f  Vice-Chancellor,  bearing  date  the  14th  of 
June  1823,  it  was  amongst  other  things  ordered,  with 
the  consent  of  the  attorqies  of  the  parties  in  the  said 
suit,  that  the  several  matters  in  question  in  the  suit,  and 
all  disputes  and  differences  then  subsisting  between  the 
sHid  plaintiff,  Mary  Dowse,  J,  Lightfoot  Wilkinson,  and 
Mary  his  wife,  William  Jones  and  Elizabeth  his  wife, 
and  James  May  and  Susannah  his  wife,  and  Peter  King 
and  Thomas  Biddell,  since  deceased,  should  be  referred 
to  the  award,  arbitrament,  final  end,  and  determination 
of  W.  C  who  was  to  be  at  liberty  to  make  one  or 
more  award  or  awards  of  and  concerning  the  matters 
thereby  referred  to  him,  as  he  should  think  fit;  so  as 
such  award  or  awards  should  be  made  in  writing  under 
the  hand  and  seal  of  the  said  W.  C,  ready  to  be  de- 
livered to  the  said  parties,  or  such  of  them  as  should 
require  the  same,  on  or  before  the  23d  day  of  Jtitie  then 
next,  or  on  or  before  such  ulterior  day  or  days  as 
the  said  W,  C  should  from  time  to  time  appoint  in 
writing,  by  indorsement  upon  the  said  order.  And  in 
case  either  of  the  said  parties  should  happen  to  die 
before  the  making  of  the  final  award  under  the  said 
reference,  the  reference  was  not  to  abate,  but  the 
executors  and  administrators  of  the  parties  so  dying 
were  to  be  considered  and  taken  as  parties  to  the 
order,  in  like  manner  as  their  testator  or  intestate. 
The  declaration  then  stated,  that  before  the  making  of 
the  award  thereinafter  mentioned,  to  wit,  on  the  28th  of 
June  1824,  the  said  Thomas  Biddell  died,  to  wit,  at,  &c. ; 
that  the  arbitrator  enlarged  the  time  for  making  his 

award. 


Dowst. 
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anv-ord,  until  the  last  day  of  Trinity  term   1824,  and        1827. 
that  he  during  the  enlarged  time  for  making  his  award,       ^ 
to  iivit,  on  the  7th  Juli^  1824,  at,  &c.,  made  his  award        J!?^ 
in    ivriting  between  the  parties  aforesaid,  of  and  con- 
cerning the  said  differences;  and  did  thereby  then  and 
there  (amongst  other  things)  award  that  the  defendants, 
as  executor  and  executrix  of  Thomas  Biddell  deceased, 
should,  out  of  the  assets  of  Thomas  Biddell^  on  the  27th 
^y  of  Jidy  then  next,  between  the  hours  of  eleven  and 
twelve  in  the  forenoon,  at  the  chambers  of  Mr.  J".  Boxer^ 
of  .^iimival's  Inn,  in  the  county  o(  Middlesex,  pay  to  the 
plaiiiti£P  the  sum  of  225/.,  of  which  award  the  defend- 
^ts,  executor  and  executrix  as  aforesaid,  afterwards,  to 
^^    on  the  said  7th  day  of  Juli/j  in  the  year  last  afore- 
s&^9  had  notice,  to  wit,  8cc. ;  by  reason  of  which  said 
premises  the  defendants,  as  executor  and  executrix  as 
afox-esaid,  became  liable  to  pay  to  the  plaintiff  the  said 
8U1X1    of  225/.   according  to   the   tenor  of  the   award, 
to    -wit,  at,  8cc.;   and  being  so  liable  they  the  defend- 
^^^    executor  and  executrix   as   aforesaid   afterwards, 
to  ^vit,  on,  &c.  at,  &c.  in  consideration  thereof,  under- 
^^^^J^     and  faithfully  promised   the   plaintiff  to   pay  to 
"^r-  thke  said  sum  of  225/.  at  the  time  and  in  manner  as 
^     t^he  award  was  directed.     Averment,   that  though 
^  defendants,  executor  and  executrix  as  aforesaid,  to 
*^     ^DXi  the  27th  Jidt/  in  the  year  last  aforesaid,  were 
^^^^^ted  to  pay  the  said  sum  of  225/.  to  the  plain- 
^       according  to   the   tenor  and  effect  of  the  award, 
^  ^he  defendants,  executor  and  executrix  as  afore- 

^ »    not  regarding  their  promise  and  undertaking,  did 
Dor   would   when   so   requested,  nor  at  any  time 
'e  or  since,  pay  the  said  sum  of  225/.  or  any  part 
^^""^of  to  the  plaintiff,  but  wholly  neglected  and  re- 
^^'^^  80  to  do,  to  wit,  at,  &c.     To  this  count  there  was 

a  de- 
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1827.       a  demurrer,  upon  which  the  Court  of  Common  Pleas 
_  gave  judgment  for  the  plaintiiF. 

against 

Dowsi.^  Q^jj^pl^ll  {qy  the  plaintiff  in  error.    First,  the  order  of 

the  Vice- Chancellor  could  not  have  been  made  the  found- 
ation  of  an  action  at  law,  even  in  the  lifetime  of  BiddelL 
No  action  is  maintainable  upon  an  order  of  court;  it  can 
only  be  enforced  by  attachment.  An  action  will  not  lie 
on  a  final  decree  of  a  court  of  equity,  unless  it  be  fbi"  a 
sum  which  would  be  a  debt  at  law,  Carpenter  v.  Thorn-- 
ton.{a)  Here  the  declaration  does  not  disclose  any  legal 
debt;  it  merely  recites,  that  there  was  a  suit  in  equity 
between  parties,  of  whom  some  were  married  women 
and  others  infants.  There  is  nothing  to  shew  that  the 
object  of  the  suit  was  to  recover  that  which  would  be  a 
debt  at  law.  Secondly,  neither  the  infants  nor  married 
women  are  bound  by  the  submission,  and  therefore 
there  is  no  reciprocity.  Suppose  the  award  had  been 
that  a  sum  of  money  should  be  paid  by  the  married 
women,  no  action  could  have  been  maintained  against 
them.  It  is  clear,  that  unless  the  submission  be  mutual 
the  award  is  void,  {h)  It  was  said  in  the  court  below 
that  it  must  be  assumed  that  a  court  of  equity  would 
take  care  of  the  interests  of  the  infants  and  married 
women  ;  but  a  court  of  law  cannot  take  notice  of  that. 

Besides,  in  Cavendish  v. {c\  where  an  arbitrator 

awarded  450/.  to  an  infant,  and  that  bond  should  be 
given  by  the  guardian  that  the  infant  should  at  his  full 
age  convey  the  land  in  question,  the  Lord  Chancellor 
refused  to  enforce  this  award,  and  said  that  he  would 
never  decree  an  award  which  would  bind  an  infant. 
Supposing,  however,  that  an  action  might  have  been 
maintained  on  an  award  made    in    the   lifetime  of  all 

(rt)  oB.^A,52.  (ft)   2Saund,  61.  n.  2.  (c)    1  Ch,  Ca, 219. 

the 


« to  deliver  to  him  seisin  by  force  of  the  same. deed ; 

yet     "**      • 

■'^       ^f  livery  of  seisin  be   not  executed   in   the   life  of 

^^     "mrho  made  the  deed,  this  availeth  nothing ;"   and  in 

"    -^iit.52.b.  it  is  laid  down  that  "  a  letter  of  attorney 

sliver  livery  of  seisin  after  the  decease  of  the  feoffor  is 

{ft)  8  Co.  162.  (6)  7  Hatt,  608. 

(c)   I  Marsh.  366.  (jd)  T  Taunt.  57 1. 


Down* 
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the  parties,  still  the  death  of  one  was  a  revocation  of       1887* 
the  authority  of  the  arbitrator.     This  action  is  founded  " 

BiDDBlX 

cm  the  award,  not  on  a  promise  of  the  testator  that       opdnM 

his  executor  should  perform  the  award.     Now,  a  sub- 

missioD  to  an  ai*bitrator  is  revocable  by  the  law  of  Eng' 

land  s  Vtfmor'%  case  (a),  Sottas  Ab/r.  Authority  (D) ;  and 

that  is  so  even  where  the  authority  is  created  by  a  rule  of 

coart ;  Milne  v.  Gratrix  {b)    The  death  of  either  of  the 

parties  to  the  submission  is  a  revocation  of  the  authority 

of  an  arbitrator,  even  where  a  verdict  is  taken  for  the 

plaintSfl^  and  the  submission  is  by  order  of  Nisi  Prius : 

jPotit  V.  Ward  {c\   TotdssaitU  v.  Hartop  (d),   Cooper  v. 

Mmum.  {e)     This  being  the  general  rule  of  law,  the 

cjuestion  is,  what  is  the  effect  of  the  clause  in  the  sub- 

^iBuon  by  which  the  parties  agreed  that  the  reference 

should  not  abate  by  death,  but  that  the  personal  repre- 

-^tatives  should  be  considered  parties  to  the  order. 

^ch  a  provision  is  inconsistent  with  the  nature  of  a  sub- 

''"^n  to  arbitration,  which  is  revocable  and  revoked  by 

^  death  of  either  of  the  parties  to  the  submission,  and^ 

^^'•^uently,  an  executor  cannot  be  bound  by  an  award 

^^^  after  the  death  of  his  testator.    A  submission  to  an 

'^^nator  is  analogous  to  a  power  of  attorney,  which  is 

.    ^^^^ble  and  revoked  by  the  death  of  the  party  making 

•*^^^  Co.  Litt.  5. 66.  it  is  laid  down,  "  If  a  man  maketh 
a  ff 

^^fed  of  feoffment  to  another,  and  a  letter  of  attorney 


(#)   9B.iA.3S4. 
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1827.        void."    It  is  true  that  in  Roby  v.  Twelves  {a)  a  custom  for 
a  copyholder  to  make  a  writing  in  the  nature  of  a  letter 

oframir  of  attorney  to  two  copyholders  of  the  manor  to  surrender 
his  copyhold  after  his  death,  was  held  to  be  good; 
but  that  custom  was  equivalent  to  a  law.  In  Boll^s  Abr, 
JPeqffmentj  sA.  it  is  said,  ^^  if  a  man  makes  a  deed 
of  feoffment,  with  a  letter  of  attorney  to  c7.5.  to  de- 
liver seisin  after  his  death,  the  attorney  cannot  de- 
liver seisin  during  his  life;  and  if  he  does,  he  is  a 
disseisor;  nor  can  he  deliver  seisin  after  his  death. 
But  if  mayor  and  commonalty  or  dean  and  chapter 
make  a  feoffment  and  letter  of  attorney  to  deliver 
seisin,  this  authority  does  not  determine  by  the  death 
of  mayor  or  dean,"  Bacoris  Ahr.  tit.  Authority  (E). 
These  passages  shew  tliat  such  an  authority  cannot 
be  made  irrevocable.  In  Watson  v.  King  {b)  it  was  held 
that  a  power  of  attorney,  coupled  with  an  interest,  was 
instantly  revoked  by  the  death  of  the  grantor ;  and  that 
an  act  afterwards  bon^  fide  done  under  it  by  the  grantee, 
before  notice  of  the  death  of  the  grantor,  was  a  nullity. 
So  payment  to  an  attorney  after  the  death  of  the  principal, 
without  authority,  has  been  held  to  be  no  discharge, 
Murray  v.  The  East  India  Company,  (c)  Where,  indeed, 
a  verdict  is  taken  for  a  specific  sum,  subject  to  the  award 
of  an  arbitrator,  and  words  are  introduced  into  the  order 
of  reference  to  make  the  award  binding  on  the  personal 
representative,  the  award  is  good,  Tyler  v.  Jones  (d) ;  but 
there  the  sum  awarded  by  the  arbitrator  is  considered 
as  if  it  had  been  originally  awarded  by  the  jury,  ILee  v. 
Lingard  (^),  Borro'xdale  v.  Hitchener.  {/)  In  this  case 
there  was  no  verdict.     The  riglit  of  the  plaintiff  below 

(a)  Styles,  423.  {b)  4  Camp.  272. 

(c)  SB.^A.  204.  {d)  o  B,^C,  144. 

(e)  1  Easty  401 .  {f)^B,^  P.  244. 

rests 
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''ests  entirely  on  the  award;  and  unless  there  was,  an        1827. 

instrument  binding  all   the   parties   to   submit  to   an       " 

•Ward  made  after  the  death  of  the  testator,  it  is  void.        againu 

The  marriage  of  a  woman  is  a  revocation  of  a  sub- 

'^^bsion  made  by  her  when  sole,  Anon.  («),    fVhiie  v, 

^iBfw'd{b)j  Chamley  v.  Winstanley.{c)     Now    suppose 

^»t  a  single  woman  were  to  agree  that  her  marriage 

^iHyold  not  operate  as  a  revocation  of  a  submission,  an 

*W]ird   made  after  her  marriage  would  not  bind  her 

husband  ;  or  if  he  were  afterwards  to  die  it  would  not 

'^d  the  wife.     The  husband,  if  living,  or  the  wife  (if  he 

^^)  might  be  sued  for  revoking  the  authority,  but  not 

^^  Hon-performance  of  the  award.  P(yweU\.  Graham  (d), 

^1    bci  relied  upon  on  the  other  side ;  but  there  the 

^^^'Oteact  was  irrevocable  in  its  nature,   and  therefore 

^<^ding  on  the  representatives,  for  it  was   a  promise 

^'Pon  good  consideration  by  a  testator  that  his  executors 

•**c>iild  pay.     Then  as  to  the  declaration.     Here  the 

ise  is  not  all^d  to  have  been  made  by.  the  de- 

t  as  execntrix.     The  promise  alleged  is  a  personal 

mise  by  the  defendant,  and  no  consideration  for  it 

stated.     There  is  no  allegation  of  assets.     Now  a 

mise  by  an  administratrix  to  pay  the  debt  of  the 

te  if  there  be  no  assets,  is  nudum  pactum,  Pear^ 

Y,  Henry,  (e)     Besides,   the  promise  is  to  pay  in 

ner  directed  by  the  award,  viz.  out  of  the  assets. 

n  averment  of  assets  was,  therefore,  essential.  .  This 

of  declaration  would  deprive  a  defendant  of  the 

'^portunity  of  pleading  plene  administravit,  Brigden 

(a)  Sir  W.  Jones,  388.  (6)  Roll  Ahr.  authority  (E),  pi.  4. 

(e)  5  East,  266.  (d)  7  Taunt.  5S0. 

(e)  S  T.  R.  6. 

Vol.  VL  T  v.  Parkes, 


uowtt. 
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1827.  V.  Par1ces{a\  HenshaU  v.  Roberts,  {b)  It  is  not  even 
alleged,  that  Biddell  lived  until  the  arbitrator  todk  upon 

.^goMti  himself  the  burden  of  the  arbitration,  or  that  the 
executor  ever  knew  of  the  submission. 

HoU  contra*     It  may  be  conceded  that  no  action  at 
law  would  be  maintainable  upon  the  order  of  the  Vice- 
Chancellor  taken  per  se.     But  the  parties  have  adcqpted 
the  order,  and  thereby  have  made  the  submission  their 
agreement,  and  this  action  is  founded  on  that  agree- 
ment.    Then  the  question  is,  whether  there  has  been 
any  sufficient  consent  of  the  parties.     The  submission  js 
stated  to  have  been  made  with  the  consent  of  the  attomies 
in  the  suit.     Now  an  attorney  has  authority  to  refer 
to  arbitration  a  cause  in  which  he  is  engaged,  Filmer  v. 
Delber.{c)     So  a  consignee  of  goods  has  authority  to 
refer  matters  in  dLBerence  between  his  principal  and  a 
third  party,    relating  to  the  goods  consigned  to  him. 
Curtis  v.   Barclay,  {d)      A    solicitor   in   equity  has   a 

• 

more  extensive  authority  than  an  attorney  in  an  action 
at  law,  and  he  may  clearly  refer  the  suit.  But,  at  all 
events,  the  submission  is  not  void,  but  voidable  only, 
at  the  election  of  the  infants  when  they  attain  their  full 
age.  That  being  so,  an  action  might  have  been  main- 
tained against  Biddell  if  the  award  had  been  made  in 
his  lifetime.  Then  as  to  the  revocation,  it  is  true 
that  either  party  to  a  submission  may,  by  an  act  done  by 
him,  revoke  the  authority  of  the  arbitrator,  and  that  the 
death  of  either  by  law  operates  as  a  revocation.  But 
it  is  competent  to  the  parties  to  agree  not  to  revoke 


(a)  2  JJ.  4-  P.  424.  {b)  5  East,  150. 

(c)  S  Taunt.  486.  {d)  5  B.  4-  C.  141. 


by 
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by  their  own  act,  or  that  the  death  of  either  of  them        1887. 
shall  not  operate  as  a   revocation  of  the  authority.        — — — 
Here  the  testator  agreed  that  his  death  should  not        agaauik 
operate  as  a  revocation  of  the  authority  of  the  arbi- 
trator, and  his  executors  are  bound  by  that  agreement. 
Tlien  as  to  there  being  qo  .averment  of  assets,  that  waa 
a  feet  within  the  knowledge  of  the  executors,  and  they  ' 

ought  to  hare  shewn  the  want  of  assets. 

Ctar^  ado.  vidt* 

Abbott  C  J.   now  delivered   the  judgment  of  the 
Coart 

The  action  against  the  plaintiff  in  error  was  brought 

in  die  court  below  on  an  alleged  promise  to  pay  a  sum 

^  money  awarded,  the  consideration  for  the  promise 

iiefaig  an  assumed  legal  obligation  to  make  such  pay* 

■Bent  aoeording  to  an  award.     Nothing  appears  to  shew 

*  Iq^al  obligation  arising  after  the  award  to  pay  the 

>>H>iiey  in  pursuance  of  the  award,  unless  there  had 

^sdsted  previously,  and  before  the  award,  a  l^;al  ob- 

^^giidon  to  abide  by  and  perform  it  when  it  should  be 

'^'itde.    Such  a  l^ai  obligation  subjecting  a  party  to  an 

action  for  non-performance,   must  arise  out  of  some 

^^^^^  and  competent  submission  to  the  authority  of  the 

^^tiator.  .  It  therefore  becomes  necessary  to  consider, 

^wther,  upon  the  facts  set  forth  in  the  declaration, 

'^^i^  appears  to  have  been  such  a  valid  and  competent 

'^^^^itiiiBsion.     The  submission  mentioned  in  the  declar- 

*^^  is  an-  order   of  the  Vice-chancellor  made  in  a 

^^^  pending  before  him  by  consent  of  the  attomies  of 

^^  parties  in  the  suit.      It  is  not  alleged  that  the 

^^^tor  assented  to  the  reference,  or  that  he  or  his 

^^^eutors  had  any  knowledge  of  it  before  the  award 

T  2  was 
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1827.        was  made.     The  order  of  the  Vice-Chancellor  cannot  be 
enforced  by  action.    This  was  admitted.    Then  was  the 


Dowsi. 
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^^otiut  consent  of  the  attornies  of  the  parties  to  the  suit,  without 
more,  a  valid  and  competent  submission  ?  In  order  to 
answer  this  question,  it  is  proper  to  observe  who  were 
parties  to  the  suit,  and  what  were  the  matters  submitted. 
Of  the  parties  to  the  suit,  some  of  the  plaintiffs  therein 
appear  to  have  been  adults  sui  juris,  others  married 
women  joined  with  their  husbands,  and  others  infants 
suing  by  their  next  friends.  The  defendants  were  all 
adults.  The  matters  submitted,  are  the  several  matters 
in  question  in  the  suit,  and  all  disputes  and  differences 
between  the  adult  plaintiffs,  including  the  husbands  and 
their  wives,  and  the  defendants  in  the  suit.  The  matters 
in  question  in  the  suit  must  be  taken  to  include  the 
interest  of  the  infant  plaintiffs.  Now,  iftm  action  had 
been  brought,  and  a  declaration  framed,  not  upon  the 
award,  as  has  been  done,  but  upon  the  submission  to 
the  award,  it  would  have  been  necessary  to  allege  a 
promise  to  perform  the  award,  and  to  have  shewn  also 
a  consideration  for  that  promise,  which  must  have  been 
a  promise  or  some  other  binding  matter  on  the  other 
side.  Admitting  for  the  sake  of  argument,  but  no 
further^  that  the  consent  of  the  attornies  of  such  of 
the  parties  in  the  suit  as  were  adult  might  be  binding 
upon  them,  and  equivalent  to  or  evidence  of  a  promise 
on  their  part  to  submit  to  and  perform  the  award,  and 
that  this  might  have  been  a  consideration  «ufficient  to 
support  the  promise  of  the  other  parties  to  the  suit, 
far  as  regards  the  interest  of  the  adult  plaintiffs,  ho^ 
does  it  appear  that  any  such  consent  was  given,  or  pro —  ^ 
mise  made  by  or  on  behalf  of  the  infant  plaintiffs  ?  Th^  a 
only  consent  shewn  in  the  declaration,  is  the  consei 
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of  the  attomies  of  the  parties  in  the  suit ;  but  the  infants        1827. 
cannot  have  had  an  attorney  either  in  or  out  of  the  suit,       ^     ■ 

"'  BiDDILL 

and,  therefore,  no  person  representing  them  is  alleged        ofamK 
to  have   consented  to  the  reference.     And  if,  by  the 
attpmies  of  the  parties  in  the  suit,  we  are  to  understand 
the  attomies  of  the  next  friends  of  the  infants,  can  it  be 
inferred  merely  from  that  character  of  attomies,  that 
they  had .  authority  to  bind  their  principals,   the  next 
friends  of  the  infants,  to  answer  and  become  personally 
bound  for  the  infants'  acquiescence  under  and  perform- 
ance of  the  award,  and  to  be  responsible  if  they  should 
refuse  to  do  so  when  they  came  of  age,  and  should 
choose  to  open  and  reagitate  the  matter. 

If  we  were  to  do  this,  we  should  impose  upon  the 
iioU  friend  of  an  infant  an  obligation  far  different  from 
^  which  he  takes  upon  himself  when  he  consents  to 
^  pained  as  next  friend  for  the  purpose  of  a  suit. 

We  therefore  think  the  Court  cannot  do  this  by  in- 
ference only,  as  by  the  frame  of  the  present  declaration 
u>e  Court  is  required  to  do.     If  in  fact  the  next  friends 
^  the  infants  did  take  this  obligation  upon  themselves, 
^t  matter  ought  to  have  been  specially  averred  and 
'u^wn.     Nothing  of  that  kind  is  shewn,  but  the  case  is 
^  to  rest  entirely  on  the  consent  of  the  attomies  of  the 
P^'^es  in  the  suit     There  is  a  report  of  a  case  in  the 
^"^Hirt  of  Chancery  very   much   resembling  the   pre- 
*^t,(a)     It   was  shortly  noticed  at  the   bar;  I  shall 
9*»ote  it  more  at  length. 

Matters  in  difierence  were  referred  by  consent  and 

^^er  of  the  Court,  and  an  award  made.     Exceptions 

^^e  taken  to  the  award  on  one  side,  and  the  other  side 

* 

(«)   Trin,  term,  28  Car,  2.     1  Cha.  Ca,  279. 

T  S  prayed 
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)  887«       prayed  it  might  be  decreed.  The  Lord  Chancellor  (a)  said, 

"  •*  when  there  is  a  reference  by  consent  and  order  of  court, 

Bii>t>nL 

««amji  if  it  appear  unequitable  this  Court  will  not  decree  it; 
and  accordingly  in  this  cause,  set  aside  the  award  and 
bond  of  submission.  The  reason  was,  because  it  con- 
cerned an  infant,  to  whom  4*50/.  was  awarded,  and  that 
bond  should  be  given  by  the  guardian  that  the  infant 
should,  at  his  full  age,  convey  the  lands  in  question, 
which  is  not  reasonable ;  for  he  may  die,  or  if  he  live 
to  full  age,  may  refuse  to  convey.  It  is  twi  mutuaU*  In 
like  manner,  we  think  the  submission  in  the  case  now 
before  the  Court  was  not  mutual.  It  is  true^  that,  we 
cannot  say  whether  in  fact  the  interest  of  the  infants  is 
afiected  by  this  award ;  but  if  the  submission  fails  as  to 
one  important  part,  we  think  it  cannot  stand  as  Co  the 
residue.  A  person  may  be  willing  to  submit  a  suit  in 
equity,  and  all  other  matters  to  reference,  and  yet  not  will* 
ing  to  submit  other  matters,  and  leave  the  suit  to  proceed. 
And  upon  this  ground,  without  adverting  to  the  other 
objections  that  were  taken  in  the  argument  at  the  bar, 
we  think  the  plaintiff  below  has  not  shewn  a  good  cause 
of  action,  and,  ccHisequently,  that  the  judgment  must  be 
reversed. 

Judgment  reversed. 

(o)  Lord  Kottingkam, 
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RULES  OF  COURT. 

Hilary  Term^  7  4*  8  G.  4.  1827. 

Whereas  much  vexation  and  expence  have  been  oo^ 
Gftsioned  to  defendants  in  informations  in  the  nature  of 
quo  warranto^  by  the  practice  of  raising  issues  upon 
Tarious  matters  distinct  from  the  ground  on  which  the 
information  was  granted  by  the  Court: 

« 

Now  for  providing  a  remedy  in  this  behalf,  it  is 
ordered,  that  from  henceforth  the  objections  intended, 
to  be  made  to  the  title  of  the  defendant  shall  be  specified 
in  the  rule  to  shew  cause,  and  that  no  objection,  not  so 
specified,  shall  be  raised  by  the  prosecutor  on  the 
pleadmgs,  without  the  special  leave  of  the  Court,  or 
of  some  Judge  thereof. 


It  is  ordered,  that  no  officer  of  the  King's  Bench 
prison,  or  any  of  the  persons  employed  by  the  marshal 
therein,  in  the  management  or  superintendance  of  the 
prison  or  prisoners,  shall  either  directly  or  indirectly  be 
concerned  in  selling  any  article  to,  or  doing  any  work 
fijT  any  of  the  prisoners;  and  that  the  marshal  shall 
remove  from  his  place  every  such  officer  or  person  afore- 
said who  shall  be  guilty  of  violating  this  rule,  pursuant 
to  the  rule  of  this  Court  of  Michaelmas  term,  in  the 
58th  year  of  his  late  majesty. 
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1827. 


CoRBETT  against  Packington,  Bart,  (a) 

Inadeckntion  /^ASE.     The  first  count  of  the   declaration   stated, 

count  stated  that  the  plaintiff  at  the  request  of  the  Defendant 

the  moot  of**  had  caused  to  be  delivered  divers  boars  and  pigs,  to  be 

£d£^be  by  the  defendant  safely  and  securely  kept  and  fed ;  yet 

^^[^^^^J^J^  the  defendant  not  regarding  his  duty  whilst  he  had  the 

pMSy  &c,  to  be  said  boars,  &c,  for  the  purpose  aforesaid,  to  wit,  on,  &c. 

taken  cere  of 

by  tiie  defend-    conducted  himself  SO  carelessly  in  and  about  the  keeping 

•nt  for  plaintiff, 

fer  lewurd  to  and  feeding  of  the   said  boars  and  pigs,  that  by  and 

and  in  conii-  through  the  mere  negligence  of  the  defendant  in  that 

defendant  un-  behalf,  the  same  were  wholly  lost  to  the  plaintiff. 
J^^^        Second  count.     That  the  plaintiff,  at  the  like  instance 

Sf^dffto^t^*  of  the  defendant,  had  caused  to  be  delivered  to  him 

care  of  the  clivers  Other  boars,  &c.  to  be  taken  care  of  by  the  de- 

boars,  &c,  and 

to  redeliver  the    fendant  for  the  plaintiff,  for  reward  to  him  the  defend- 

same  on  re- 
quest: Held,     ant  in  that  behalf^  and  in  consideration  thereof  he^  the 

in  arrest  of        defendant,  undertook,  and  then  and  there  agreed  with 

thhM^'a'count   ^^e  plaintiff  to  take  due  and  proper  care  of  the  last 

Iffid^uld'not     mentioned  boars,  &c.  and  to  redeliver  the  same  to  the 

be  joined  with    plaintiff  when  the  defendant  should  be  thereunto  after- 
counts  m  case.     *^ 

wards  requested ;  and  although  defendant  was  after- 
wards, to  wit,  on,  &c,  requested  by  the  plaintiff  to 
redeliver  the  same  to  the  plaintiff;  yet  the  said  de- 
fendant not  regarding  his  duty  in  that  behalf,  did  not, 
when  so  requested,  redeliver  them;  but,  on  the  con- 
fa)  Tliree  of  the  Judges  of  this  court  sat,  as  on  former  occasions,  from 
Tuesday  the  13th  to  Thursday  the  2*2d  of  February  iDciutive ;  and  from 
Mymday  the  30th  of  AprU  to  Tuesday  the  1st  of  May  inclusive.  During 
that  period  this  and  the  following  cases  were  argued  and  determined. 

trary. 
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trary,  by  and  through  his  carelessness,  Sec,  the  last-        1887* 
nieiitioned  boars,  &c.,  became  wholly  lost  to  the  plaintiff. 


Coi^ 

Third  count  in  case  and  count  in  trover.     Plea,  not        againai 


^ilty.     At  the  trial  before  Garram  B.  at  the  last  Sum- 
mer assizes  for  Worcestershire  a  verdict  was  found  for  the 
plaintiff     In  Michaelmas  term  a  rule  nisi  for  arresting 
tlie  judgment  on  the  ground  of  a  misjoinder  of  the  counts 
was  obtained ;  against  which, 

Peake  Seijt.  now  shewed  cause.  The  first,  third,  and 
l&st  counts  of  the  declaration  in  this  case  are  certainly 
Iftid  in  case,  and  it  will  be  said  that  the  second  discloses 
a  cause  of  action  arising  ex  contractu,  and  is  therefore 

^iiiproperly  joined  with  the  others.     But  the  facts  stated 

• 

^  that  count  raise  a  duty  without  any  promise,  and  if 
^t  duty  has   been  violated   by  any  wilful  act,  or  by 
^'^ligence  on  the  part  of  the  defendant,  that  is  a  cause  of 
action  in  tort  and  not  in  contract.  In  Boson  v.  Sandford{a\ 
^^  declaration  (which  was  in  tort)  stated  that  defendants, 
P^t  ownei*s  of  a  ship,  undertook  to  carry  goods  for  hire, 
and  no  objection  was  made  to  the  form  of  action,  but  to 
the  omission  of  some  joint  owners.     Formerly  all  cases  of 
this  description  were  considered  as  lying  in  tort.     If  the 
obligation  to  take  care  of  the  pigs  did  not  arise  as  a 
necessary  duty,  then  perhaps  this  count  might  be  con- 
sidered as  in  assumpsit.  •  But  there  is  no  attempt  to 
charge  the  defendant  with  any  thing  not  arising  out  of 
the  duty  imposed  by  law  independent  of  any  promise, 
and  the  whole  of  it  is  answered  by  the  plea  of  not  guilty, 
and  the  same  judgment  might  be  given  on  the  whole 
declaration.     The  counts  may  therefore  be  joined  ac- 

m 

(a)  %SdUc.AAO. 

cording 


FAOUMOTOir. 
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1827*       cording  to  the  rule  laid  down  in  Brcnxmy.  Dixon  {a\ 
_  which  came  before    the   Court  on  special  demurrer. 

CoatBin  *  ^ 

ogahM  So  in  Judin  v.  Samuel  {b\  where  it  was  objected  on 
general  demurrer,  that  counts  charging  that  which  was 
properly  the  subject  of  an  action  of  assumpsit,  could  not 
be  joined  with  a  count  in  trover,  it  was  answered  and 
held  by  the  court,  that  as  the  counts  were  in  form  in 
tort,  and  the  same  plea  might  be  pleaded  to  the  whole, 
the  objection  must  fail,  and  that  judgment  was  afterwards 
affirmed  on  error,  (c)  In  the  present  case  there  is  no 
allegation  that  the  defendant  promised,  and  the  mere  in- 
troduction of  the  word  agreed  into  the  count  in  question 
does  not  make  it  assumpsit ;  for  in  Coggs  ▼•  BerfiarA(d) 
there  was  the  word  undertook,  and  yet  the  count  was  held 
good  as  being  in  tort  Orton  v.  Butler  {e)  is  distinguish- 
able :  there  the  demurrer  was  to  the  particular  count,  and 
not  to  the  whole  declaration  for  misjoinder;  the  cause  of 
action  was  the  non-payment  of  money,  which  cannot 
properly  be  considered  as  a  cause  of  action  ex  delicto. 
In  Govett  v.  Radnidge  {/),  that  was  laid  in  tort  which 
might  have  been  laid  in  assumpsit,  and  yet  it  was  held, 
that  being  in  tort  judgment  might  be  had  against  one 
defendant  who  was  found  guilty,  although  the  others 
were  acquitted. 

Taunton  contra.  The  case  of  Oi'ton  v.  Butler  is  ma- 
terial, not  as  being  a  direct  authority  upon  this  question, 
but  on  account  of  the  opinion  solemnly  declared  by  the 
Court  as  to  the  importance  of  preserving  the  forms  of 
action  provided  by  the  law  for  particular  cases.     If  they 

(a)   1  T.  R,  274.  (6)  1  N.  R,  4.>. 

ir)  dEnstfoZo,  (U)  2  Ld,  Ruym.  909. 

(c)  5  n.  v5-  A.  652.  (/)  3  East,  62, 

are 
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are  to  be  preserved}  the  case  of  Mountford  v.  Harton  {a)       1897* 
is  decisive  of  the  present  question ;  for  it  was  there  held, 


chat  the  word  agreed  imported  a  promise.  That  word  ogfA^id 
OGcnrs  in  the  second  count  of  this  declaration,  and  a  suf- 
ficient consideration  for  the  agreement  is  shewn ;  the  count 
is  therefore  in  assumpsit,  and  might  have  been  joined 
^^th  others  adapted  expressly  to  that  form  of  action. 

Batley  J.     It  has   been  properly   conceded,   that  \ 

ootxnts  in  tort  and  assumpsit  cannot  be  joined;    it  is 

therefore  material  to  see  whether  this  second  count  be 

framed  in  the  one  or  the  other  form.     It  has  been 

^fti^ed  that  it  cannot  be  in  assumpsit,  because  the  word 

jaramise  does  not  occur,  and  because  it  merely  states  that 

€3nty  in  the  defendant  which  the  law^'ould  impose  with- 

^mt  a  promise.     In  the  case  of  Lea  v.  Welch  {b)  it  was 

leld,  that  a  count  was  not  good  in  assumpsit,  no  promise 

1>eing  laid ;  but  in  that  case  it  was  not  stated  that  the 

defioidant  either  agreed  or  undertook.    Here  both  those 

ivords  occur,  and  the  case  of  Mountford  v.  Horton^  which 

I  think  a  sensible  decision,  goes  the  whole  length  of 

proving  that  those  words  import  a  promise.    The  count 

is  therefore  in  form  in  assumpsit.    But  it  was  next  said, 

that  as  the  party  had  merely  agreed  to  do  that  which 

was  a  common  law  duty,  it  was  unnecessary  to  resort  to 

the  promise,  and  therefore  it  might  be  rejected,  and  the 

count  still  be  considered  as  in  tort.     Now  the  common 

law  doty  of  the  defendant  was  to  take  care  of  the  pigs 

delivered  to  him,  in  order  that  the  plaintiff  might  come 

and  take  them  away ;  but  the  count  alleges,  that  the  de« 

fendant,  in  consideration  of  the  reward  to  be  paid,  un- 

(a)  2  N.  B.  62.  (b)  2Ld.  Haym,  1516.     2  Stn  798. 

dertook 
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ISSTii  der|ook  and  agreed  to  take  care  of  the  pigs,  and  to 
reddwer  them  to  the  plamti£^  and  the  breach  is  that  he 
did  not  reddiver  them.  That  requires  soknething  to  be 
done: by  the  defendant  beyond  the  common  lawdnty* 
The  obligation  to  redeUver  arose  out  of  the  agreement 
alone.  In  Coggs  ▼•  Bernard  the  declaration  certainlj 
contained  the  word  undertook^  but  no  consideration  for 
a  promise  was  shewn,  and  the  plea  was  not  gnil^. 
There  was  only  one  count  in  the  declaration,  and-  no 
question  as  to  misjoinder  could  arise.  But  I  think  it 
was.  properly  hdd  to  be  a  count  in  tort,  one  essential  in- 
gredient to  a  count  in  contract,  viz.,  a  consideration^  not 
being  stated*  This  count  contains  an  undertaking  and  a 
consideration  sufficient  to  sustain  tiie  undertaking.  It 
is  therefore  dearly  in  assumpsit,  and  is  improperly  joined 
with  counts  in  tort  It  is  unnecessary  to  give  an  opinion- 
as  to  the  possibility  of  framing  a  count,  setting  oat 
merely  a  common  law  du^  in  such  a  manner  that  it 
might  be  joined  with  other  counts  either  in  assumpsit  or 
case.  For  these  reasons  I  think  that  the  judgment  in 
the  present  case  roust  be  arrested. 

HoLROYD  J.  I  also  think  that  the  judgment  must  be 
arrested.  At  first  I  was  inclined  to  think  that  the  ob-' 
jection  was  answered,  by  the  argument  that  the  second 
count  discloses  a  mere  common  law  duty,  although 
arising  out  of  a  contract,  as  in  Mast  v.  Goodson.  (a) 
But  the  count  is  laid  in  assumpsit,  and  not  ex  delicto^ 
and  the  undertaking  goes  beyond  the  mere  duty;  the 
defendant  was  not  only  to  do  that  for  which  the  pigs 
were  delivered  to  him,  viz.  to  take  care  of  them,  but  also- 

• 

{a)  5  WUi.  348. 

to 
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^  redeliver  them;  and  the  breach  is  more  properly  a        1827. 
Ireach  of  the  agreement  to  redeliver,  than  of  the  com-       cowan 
Jnon  law  duty  to  take  care  of  the  pigs.    Mast  v.  Goodson    „  ognnu 
^as  certainly  founded  upon  a  contract ;  but  the  obstruc- 
tion to  the  plaintiff's  right  for  which  the  action  was 
brought  was  ex  delicto,  although  the  right  itself  arose 
out  of  the  contract.     The  breach  in  the  secdnd  count 
€2Annot  be  so   considered.     In   Boson  v.  Sandford  the 
C3ourt  held,  that  the  action  for  not  safely  carrying  the 
;oods  was  not  ex  delicto,  but  quasi  ex  contractu,  and 
liat  a  non-feasance  could  not  be  treated  as  delictum,  so 
to  make  the  action  maintainable  against  two  of  four 
oint  owners  of  the  vessel. 


LiTTLEDALE  J.     I  am  of  opinion  that  the  second 
<ount  of  this  declaration  is  in  assumpsit,  and  was  there- 
fore  improperly  joined  with  a  count  in  trover.     It  pos 
-sesses  every   requisite  of  a  count  in  assumpsit,   and 
.indeed  is  in  the  common  form  with  the  exception  that 
the  word  agreed  is  substituted  for  promised.    First,  the 
reward  is  stated,  and  then  that  in  consideration  of  it 
the  defendant  undertook,  &c.     Now  the  case  of  Mount- 
ford  V.  Horton  shews  that  agreed  is  equivalent  to  pro- 
mised.    Coggs  V.  Bernard,  and  the  other  cases  of  that 
class,  are  very  different  from  the  present,  for  there, 
although  the  word  undertook  was  found  in  the  declar- 
ation, it  was  inserted  merely  as  inducement,  here  it  is 
found  as  a  substantial  allegation  after  the  inducement, 
^   viz.  the  delivery  of  the  pigs.     Again,  if  this  count  were 
in  tort,  it  would  be  bad  in  itself,  for  in  that  case  the 
whole  of  the  defendant's  duty  would  have  been  to  take 
'  care  of  the  pigs,  but  the  undertaking  goes  beyond  that, 
"  it  is  therefore  larger  than  the  purposes  for  which  the  pigs 

were 
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1897*     -  were  delivered.    Suppose  a  written  agreement  had  been 
entered  into  in  the  terms  of  this  count,  it  could  never 


againM  have  been  contended  that  a  breach  of  it  might  be  laid  in 
tortf  it  would  be  as  reasonable  to  lay  in  tort  a  breach  of 
an  agreement  to  convey  a  house  or  land.  For  these 
reasons  I  concur  in  thinking  that  the  judgment  should 

be  arrested* 

Rule  absolute. 


Mitchell^  Clerk,  against  Fordham. 

'Bjmiodmat  T>EPLEVIN  for  seizing  plaintiff's  goods  and  chattels^ 
?id«d,  thai «  Avowry  by  defendant  as  overseer  of  the  poor  of  the 

mn,  44  Am  parish  of  Kelshall  in  the  county  of  Hertford^  stating  that 
and  dadiMitont  ^^  rector  of  the  said  parish  before  the  passing  of  an  act 
u^eothmd-  ^^  parliament  hereinafter  mentioned,  was  entitled  to 
tax,"  ibouldbe  certain  great  and  small  tithes  arising,  &c.  in  that  parish, 
the  lands  to  be   That  by  an  act  of  parliament  passed  in  the  35  G.  3.  for 

enclosed,  and 

other  lands  in     inclosing  lands  in  the  parish  of  KelsfiaUj  it  was  enacted, 

the  parish,  and 

be  paid  to  the  that  a  Certain  yearly  corn  rent,  Jree  from  all  taxes  and 
of  all  great  and  Other  deductions  whatsoever^  except  the  land  taxy  should 
&c.  t  UM  ^^  issuing  and  payable  from  and  out  of  the  lands  and 
I^t^T™'  grounds  thereby  intended  to  be  divided  and  allotted, 
l^Sd*^  A**"  ^^^  ^^  ^^^  inclosures,  (except  as  therein  excepted)  and 
relkrof  the       should  be  payable  by  the  respective  proprietors  of  the 

poor. 

said  lands  and  grounds  in  the  proportions  and  at  the 
times  and  place  in  the  act  mentioned ;  which  said  yearly 
rent  should  be  in  lieu  and  satisfaction  of  and  full  com- 
pensation for  all  the  great  and  small  tithes,  moduses, 
compositions,  and  other  dues  and  payments  whatsoever 
due  or  payable  to  the  rector  of  the  said  rectory  for  the 

time 
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liioo  being.  Averment  that  the  plaintiff  was  assessed  to  1897. 
the  poor  in  the  sum  of  121,  in  respect  of  the  com  rent  """ 
by  oim  received  in  lieu  of  tithes,  and  because  that  sum  jagabui 
remained  unpaid,  defendant,  as  overseer  of  the  poor  of 
Keishall^  distrained  plaintiff's  goods.  Demurrer  and 
joinder. 

JPatteson  in  support  of  the  demurrer.    The  only  ques* 

tion  in  this  case  is,  whether  the  words  of  the  statute, 

**  free  from  all  taxes  and  other  deductions  except  land 

tax,**  exempt  the  com  rent,  payable  to  the  rector,  from 

assessment  to  the  relief  of  the  poor.    ChatfieU  v.  Hus- 

t€m  (n)  is  a  direct  authority  for  the  plaintiff.     It  is  true 

that  die  word  rates^  which  was  inserted  in  the  act  of 

parliament  then  before  the  Court,  is  not  found  in  that 

for  inclosing  lands  in  Kehhall ;  but  the  expression  **  all 

^^^es  and  deductions''  amounts  to  the  same  thing.   The 

^^rd  taxation  is  used  in  the  43  Eliz.  as  applicable  to  the 

pitndsion  raised  for  the  poor.     Here  too  the  tithes  are 

^^^tijigoished,  and  therefore  the  corn  rent  cannot  be 

^''^cUied  as  paid  upon  a  statutable  lease  of  the  tithes, 

^^^  ▼.  BMero.  (6)     In  Bex  v.  Toms  {c\  an  exemption 

*^^*ii  "  parochial  taxes"  was  held  to  include  exemption 

^*^^t3i  poor  rates.     In  Lonondes  v.  Home  (d),  and  Bonn 

^*    -^tdnng  (e),  there  were  no  words  of  exemption,  and, 

^^^^^^seqaently,  that  which  was  substituted  for  tithes,  was 

liable  to  the  same  burthens  as  the  tithes  them- 


^UAinson  contra.     The  word  rates    is  not  an  im- 
'^'■^^terial  word,  and  the  absence  of  that  in  the  claaie 

(a)  ZB.iC-  863.  (6)  4  B,  ^  C  467. 

(c)  Doug.  401.  (d)  S  Ur.  Bl.  1952. 

(e)  CM.  196. 

exempting 
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1827. 


MncHTUs 

againti 
VompUAM. 


exempting  the  corn  rent  from  certain  burthens,  dis- 
tinguishes this  case  from  CKatfield  v.  Huston.  In  the 
argument  there,  the  word  rates  was  treated  as  appli- 
cable to  parochial  burthens,  and  taxes  to  parliamentaiy 
imposts;  and  the  whole  Court,  in  giving  judgment, 
appear  to  have  relied  upon  the  effect  of  the  word  rates 
in  the  exempting  clause.  Nor  can  this  be  called  a 
deduction,  that  must  be  something  retained  by  the 
payer,  but  the  poor  rate  is  not  imposed  until  the  money 
is  in  the  hands  of  the  rector. 


Abbott  C.  J.  Inasmuch  as  tithes  are  liable  to  a 
contributory  payment  for  the  support  of  the  poor,  there 
can  be  no  doubt  that  if,  by  an  act  of  parliament,  a  money 
payment  is  substituted  for  tithes,  and  no  express  ex- 
emption given,  it  will  be  liable  to  the  same  burthen  as 
the  tithes  themselves.  But  where  a  bargain  is  made,  as 
in  the  case  of  inclosures,  the  amount  payable  to  the 
rector  will  vary  according  to  the  existence  or  non- 
existence of  any  agreement  as  to  exemption  from  taxes 
^nd  other  burthens.  The  words  of  this  act  of  parlia- 
ment, as  set  out  in  the  avowry,  are,  that  "  the  rent 
shall  be  paid  free  from  all  taxes  and  other  deductions 
whatsoever,  except  the  land-tax  ;*'  and  the  question 
turns  upon  the  meaning  of  tlie  words,  "  all  taxes  and 
other  deductions."  The  rector  says  they  include  pay- 
ments made  for  the  support  of  the  poor.  The  parish 
say  that  the  word  taxes  does  not  mean  rates.  It  has 
been  already  determined,  that  "  parochial  tax"  meant 
"  poor  rate."  But  is  there  any  thing  absurd  in  speak- 
ing of  "  poor's  tax,"  instead  of  "  poor's  rate."  I  take 
the  former  expression  to  be  equally  appropriate;  it 
means  a  sum  raised  by  division  upon  many,  and  the 

very 
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Yery     ^3zpre8sion  used  in  the  43  EUz.  is,  that  **  a  fund        18S7. 
shall     fce  nused  by  taxation^*    If  the  money  is  raised  by 
taxa^^on  it  is  a  tax.     I  am,  therefore,  of  opinion  that     jigabut 
the  c^scemption  applies  to  tliis  burthen;  and  indeed  it 
would  be  difficult  to  find  any  other  burthen  from  which 
the  rector  would  be  exempted  by  the  words  of  the  act 
of  parliament. 

Judgment  for  the  plaintiff 


The  King  against  John  Attwood,  Esq.,  and 

Others. 


and 


QN  the  29th  day  of  March  1825,  the  churchwardens  Tito  owner 

^^  occupier  of 

and  overseers  of  the  parish  of  Baailey  Hegis,  in  the  ooia  mines  ii 
county  of  Stqffbrdy  made  a  rate  for  the  relief  of  the  poor  at  the  nun 
poor,  in  which  the  above  John  Attwood  was  assessed  as  i^^  would  let 
owner  and   occupier,    and   Thcmias  Devey   Wightwick,  ^j^^"^^ 
Mn  Janes  and  Joseph  Fa-edaj/j   and  Josiah  ParkeSf      Tiiel«Maeof 

*^  coal  mioes  is 

were  assessed  as  lessees  and  occupiers  of  certain  coal  rateable  for  the 

amount  of  roj- 

mincf  then  at  work.  aitj  or  rent 

Upon  an  appeal  to  the  Midsummer  general  quarter  and  in  nehher 
sessbns  for  the  county  of  Stafford^  the  rate  was  con-  i^ance  to  be* 
finned,  subject  to  the  opinion  of  this  Coiirt  upon  the  ^ey  expend^ 
bllowing  case:  — The  appellant,  John  AtCwood,   was  1^/^^*^"^ 
le  prq)rietor  and   occupier  of  the  coal  mine  upon  ductile. 
hich  the  above  rate  upon  him  was  made  (which  mine 
situate  in  the  parish  of  Rorjclei/  RegiSf  in  the  county 
Siqjffbrd)t  and  had  expended  upwards  of  10,000/.  in 
nting  the  mine  and  setting  it  to  work.    The  mine 
^OL.  VI.  U  had 
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1827*       had  been  at  work  one  year  and  a  quarter.     The  value 
'  pf  the  whole  of  the  coals  which  had  then  been  raised 

The  KiNQ 

againtt  from  the  mine  did  not  exceed  5,000/.  The  full  value 
of  the  annual  produce  of  the  mine  in  question,  after 
deducting  the  current  expences  of  working  the  samcy 
amounted  to  the  sum  of  428/.  9s.  Upon  that  amount 
the  appellant  was  rated. 

The  appellant,  T.  D,  WightwicJc^  had  been  for  five 
months  prior  to  the  said  29th  day  of  March  \%25f 
lessee  of  the  coal  mine  upon  which  the  rate  upou  him 
was  made,  and  which  is  situate  in  the  said  parish  of 
Haidey  Regis ;  and  during  the  five  months  that  he  had 
been  lessee  he  had  paid  785/.  14^.  in  royalties  for  coals 
raised ;  he  had  also  expended  in  the  purchase  of  the 
lease  and  setting  the  mines  to  work,  5,020/.  During 
the  five  months  that  he  had  occupied  the  mine,  he  had 
raised  coals  to  the  amount  of  3,825/.  2s.  Sd.  The 
appellant,  T.  D.  Wightis)ick^  was  rated  upon  the  sum  paid 
for  royalties,  the  sum  of  785/.  145.  being  considered 
b}^  the  respondents  as  the  annual  value  of  the  royalties 
paid  by  him. 

The  appellants,  John  Jones  and  Joseph  Fereday^  were 
the  lessees  of  the  coal  mines,  upon  which  the  rate  upon 
them  was  made,  and  which  are  situate  in  the  said  parish 
of  Rcrjcleij  Begis,  Sir  Horace  St.  Patdy  the  owner  and 
lessor  of  the  mines,  sunk  the  pits  and  made  preparations 
requisite  for  working  the  mines,  and  then  let  them  to 
the  appellants,  Messrs.  Jones  and  Ferc.day^  at  a  certain 
fixed  royalty,  not  a  specific  proportion  of  the  amount  of 
sales:  492/.  125.  %\d,  was  the  amount  of  royalties  paid 
to  the  lessor  during  the  last  year.  The  lessees  had 
expended  600/.  in  permanent  erections  on  these  mines. 

The 
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The  Kiva' 


The  dppeilants,  Messrs.  Jones  and  Feredatf^   were  rated        1827. 
Upon  the  supposed  amount  of  the  annual  sums  paid 
fer  royalties. 
The  appellant,  Josiah  Parkesj  had  been  eight  years 
of  the  mine   upon   which    the  rate  upon  him 
made,  and  which  is  situate  in  the  said  parish  of 
-Rcnciaf  Begis^  and  had  expended  2,500/.  in  planting 
mine  and  setting  it  to  work.     During  the  last  year 
had  raised  coals  to  the  value  of  2,500/.,  and  during 
period  had  paid  585/.  in  royalties,  and  was  rated 
pon  the  supposed  amount  of  the  annual  sums  paid 
royalties. 
.    The  questions  for  the  consideration  of  the  Court  are, 
whether  under  all  the  circumstances  of  this  case 
Vm.Aitwood  was  properly  rated  at  the  sum  of  438/.  95.  in 
sespect  of  the  said  coal  mine,  such  sum  being  the  full 
^ralue  of  the  annual  produce  of  the  mine  after  deducting 
t)ie  current  expences  of  working  the  sande  ?  and,  se- 
condly, whether  the  said  J.  D.  Wightmck,  John  Jones 
and  Joseph  Fereday^  and  Josiah  Parkes  were  rateable  in  . 
respect  of  their  occupation  of  the  said  coal  mines  to 
die  full  amount  of  the  sums  paid  for  royalties  upon  the 
coals  raised  from  such  mines  ? 

Campbell^  Shutt^  and  Holroyd  in  support  of  the  order 
<>f  sessions.  Two  objections  are  made  to  the  rate  in  this 
case ;  first,  that  the  rate  should  have  been  not  upon  th^ 
annual  value  of  the  produce,  but  upon  the  interest  of 
that  value.  Secondly,  that  in  making  the  rate,  allowance 
should  have  been  made  for  the  expence  of  planting  the 
coal  mines.  The  words  of  the  statute  43  Eliz.  c,  2.  are 
decisive  of  the  first  point ;  the  occupiers  of  coal  mines  are 
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1827.  thereby  made  rateable  in  respect  of  the  mme ;  that  is,  the 
capital  when  occupied  by  the  owner ;  the  coal  nused  is 
the  annual  value,  and  for  that  the  occupier  is  rateable^ 
whether  the  adventure  be  profitable  or  not.  And  when 
the  mine  is  in  the  hands  of  a  lessee,  he  is  liable  to  be 
rated  upon  the  full  amount  of  the  royalty  or  rent  which 
he  pays,  so  long  as  he  continues  to  work  the  mine,  Hex 
V.  Panvt{a\  Bex  v,  Bedworth[b).  Then  as  to  the 
second  question,  the  argument  on  the  other  side  must  go 
the  length  of  saying  that  no  rate  can  be  made  upon  the 
mines  until  the  expence  of  planting  them  has  been  re- 
paid, for  no  proportion  of  those  expences  can  ever  be 
fixed  as  proper  to  be  deducted  before  the  rate  is  made* 
But  Bex  V.  Mast  {c)  shews  that  the  property  is  rateable 
for  the  improved  value,  without  taking  into  consideration 
the  expence  of  making  the  improvements.  If  a  canal  is 
cut,  the  whole  of  the  produce  of  the  tolls  is  immediately 
rateable,  so  if  a  house  is  built  it  is  rateable  as  soon 
as  occupied.  The  same  principle  applies  whether  the 
premises  be  in  the  hands  of  the  owner  or  occupier.  The 
rent  is  the  value  after  deducting  the  outgoings.  Rex  v. 
Hull  Dock  Company  (d).  Here  the  tenants  agree  to  pay 
a  certain  proportion  of  the  produce  as  royalty  or  rent, 
for  that  sum  they  are  rateable.  Attwood^  who  occupies 
his  own  mine,  is  said  to  have  made  a  certain  clear 
profit  after  deducting  expences;  that,  therefore,  would 
be  the  amount  of  royiClty  if  the  mine  was  in  the 
hands  of  a  tenant,  and  he  is,  therefore,  rateable  for 
that  sum. 


(a)  5  r.  R.  5a5.  {h)  8  East,  387. 

(c;  6  r.  R.  154.  {d)  SJB.^C.  516. 


The 
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JTie  Soiicitor  Genera^  Oldnall  Bussell,  and  Whateb/       1827. 

GODtriL     The  important  question  for  consideration  is, 

whether  the  mode  of  rating  coal  mines  which  generally 

prevails  has  been  well  considered.     All  the  other  things 

mentioned  in  the  43  Eliz.  c.  2.  as  the  subject  matter  of 

rating  are  of  a  permanent  nature,  but  the  coal  in  a  mine 

is  the  capital,  it  is  the  soil  and  freehold,  and  the  sum 

produced  by  the  sale  of  it  must  be  considered  as  the 

purchase  money  of  a  part  of  the  estate.    The  rate, 

therefore,  should  not  be  upon  the  whole  sum  produced 

lay  the  sale  of  the  coals,  but  upon  the  interest  of  that 

jsom.    Rex  v.  Parrot  and  Rex  v.  Bedworth  are  the  only 

cases  upon  the  rating  of  coal  mines,  and  in  neither  of 

^em  was  the  attention  of  the  Court  called  to  the  cir* 

dUDstance  that  the  subject  matter  of  the  rate  was  part 

of  the  real^,  and  not  being  renewable,  would  in  a  few 

years  be  exhausted.     But  on  another  ground  Attaoood 

was  not  rateable  at  all ;  the  monies  expended  by  him 

had  never  been  repaid,  and,  therefore,  the  mine  had 

never  become  productive.    Now  it  is  difficult  to  find 

any   diflference    between  the  case   of  a    mine  which 

has    never    become    productive,    and    one    that    has 

Ceased  to  be  so,    and   in  the   latter    case  it  is  not 

tateable,  Rex  v.  Bedworth  :  and  in  Rex  v.  Diirdey{a)  it 

Was  held  that  stock  in  trade  was  not  rateable,  because 

txot  proved  to  be  productive.    At  all  events,  Aitwood  is 

^Bted  too  high  in  proportion  to  the  other  appellants^ 

^he  rate  upon  him  is  in  respect  of  the  full  value  of  the 

vinual  produce  of  the  mine ;  now  that  includes  both 

the  landlord's  and  tenant's  profit;   the  rate  certainly 

(a)  6  7.  R.  53. 

U  3  cannot 
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1827.  cannot  be  good  if  imposed  upon  more  than  the  estimated 
value  to  let.  As  to  the  other  parties,  the  rate  upon  the 
royalties  cannot  be  supported.  If  the  owner  is  to  be 
considered  as  the  seller  of  part  of  the  realty,  the  lessee 
is  the  purchaser,  and  the  royalty  is  the  purchase  money ; 
the  rate,  therefore,  should  be  not  on  the  royal^,  but  on 
the  sum  at  which  the  mine  could  be  let  subject  to  the 
royalty. 

Abbott  C.  J.  We  are  all  of  opinion  that  the  owner 
and  occupier  of  a  coal  mine  should  be  rated  at  such 
sum  as  it  would  let  for,  and  no  more.  As  to  the  other 
points,  the  first  was,  that  the  rate  should  not  be  im- 
posed upon  the  coal  produced,  because  that  was  part  of 
the  realty.  It  is  the  first  time  that  such  a  prcqxmtion 
has  ever  been  submitted,  although  many  coal  mines  in 
various  parts  of  the  country  have  constantly  beoi  rated, 
and  the  argument  in  support  of  it  is  wholly  untenable. 
The  l^islature  has  expressly  made  coal  mines  rateable^ 
and  they  must  be  rated  for  what  they  produce^  viz*  the 
coals.  Slate  quarries  and  brick  earth  are  also  exhausted 
in  a  few  years,  but  nevertheless  the  rate  is  always  im^ 
posed  upon  that  which  is  produced.  The  other  aigi^ 
ment  was,  that  the  rate  could  not  be  imposed  until  the 
expence  of  planting  the  mine  had  been  recouped.  But 
I  cannot  discover  any  distinction  between  expences  in* 
curred  in  bringing  a  mine  to  a  productive  state  and  n 
building  a  house.  The  attempt  to  distinguish  them  is 
perfecdy  novel,  and  if  a  house  is  to  be  rated  as  soon  as 
built  and  occupied,  it  must  follow  that  a  coal  mine  is 
rateable  as  soon  as  it  is  set  at  work  and  produces  coals, 
although  it  may  happen  that  the  expence  of  sinking  it 

mav 
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mety  never  be  recovered.     If  the  tenant  of  a  mine  ex-        18S7. 
pends  money  in  making  it  more  productive,  that  is  the  ' 

sajocie  as  expending  money  in  improving  a  farm,  or  a       agtwut 
house,  in  which  cases  the  tenant  is  rateable  for   the 
improved  value. 

Order  of  sessions  amended  as  to  the  rate  upon 
Attaooodj  and  confirmed  as  to  the  residue  of 
the  rate. 


AxTWOOOb 


The  King  (gainst  HoLswoRTttY. 

TT  IH)N  an  appeal  against  an  order  of  two  justices.  A,  being  en- 

whereby  F.  H.  Triniy  his  wife  and  child,  were  re-  ttituts  in  the 

Wivedfirom  die  parish  oi  Thomburjfj  in  the  county  of  ^IiiSffora 

JDwem,  to  the  parish  of  HdUtwrthy  in  the  said  county,  f^'edTa  y«ir*i 

tbe  court  of  quarter  sessions  confirmed  the  order,  sub-  •«^»ce  undor 

'  .  utt  contract  t 

icct  to  the  opinion  of  this  Court  on  the  followini?  case.     ^;^<^»  **>•*  ■•  ^ 

'  *^  °     ^  did  not  appear 

In  the  month  of  May  1819,  the  pauper  being  a  single  that  the  pauper 

.  at  the  time  of 

jnni,  was  enrolled  as  a  substitute  in  the  South  Devon  hiring  informed 

•■•  •  i*  n  the  matter  that 

milxtui  as  a  private  to  serve  for  the  space  of  five  years;  he  was  a  militia 
and  iti  June  1822,  while  he  was  still  a  member  of  the  l^tirassain^ 
eorpB,  being  at  Plymouth^  he  offered  himself  as  a  re-  year undwrai^ 
cinit  to  one  George  M^Gie^  a  private  in  the  fifteenth  «»*'««^ 
r^meilt  of  infantry,  who  paid  him  a  shilling  for  en- 
listing money,  and  took  him  to  a  seijeant  of  the  regi- 
oieot,  and  be  was,  after  inspection  by  the  surgeon,  sworn 
in  before  the  mayor  of  Plymouth  as  a  recruit  in  that 
regiment  for  unlimited  service.     At  the  time  of  re- 
cdving  the  shilling  from  M*Git\  he  informed  him  that 

U  4  he 
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18.27.        he  belonged  to  the  South  Devon  militia,  and  was  by  him 

^^w  told  not  to  mention  it.     He  did  not  mention  it  either 

'  agt^iut        to  the  Serjeant,  the  surgeon,  or  the  commanding  officer 

"-  of  the  regiment     For  this  offence  he  was  subsequently 

tried,  convi(ked,  and  imprisoned.     In  February  I82S, 

he  being  still  a  single  man,  hired  himself  for  a  year 

to  one  Peivwarden^  in  the  parish  of  Hcilsworthy^   and 

performed  a  year's  service  in  that  parish  under  that 

hiring.     The  question  for  the  opinion  of  the  Court  was, 

whether  by  such  hiring  he  gained  any  settlement  in  that 

parish. 

Crawder  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  pauper  was  sui  juris,  so  as  to 
make  a  valid  contract  to  serve  for  a  year  at  the  time 
when  he  hired  himself  to  Pen*marden  ?  He  was  not  at 
that  time  a  soldier  in  the  fifteenth  regiment.  The  pauper 
was  in  the  militia  at  the  time  of  his  enlistment,  and  con- 
sequently by  statute  42  G.  3.  c.  90.  5.  64.  his  enlistment 
was  void ;  that  statute  subjects  him  to  punishment  for 
concealing  the  fact  of  his  being  in  the  militia,  and 
enacts,  that  the  party  so  enlisting  is  to  belong  to  the 
corps  in  which  he  enlisted  only  from  the  expiration  of 
his  service  in  the  militia.  Now,  here  the  service*in  the 
militia  was  to  continue  for  five  years  from  May  ISlQy 
which  had  not  expired  during  the  service  with  Pen^ 
warden.  Secondly,  as  a  militia  man  he  was  sufficiently 
sui  juris  to  contract  to  serve  for  a  year,  and  the  service 
under  it  for  a  year  confers  a  settlement.  It  may  be 
urged^  either  that  the  pauper  was  not  sui  juris  to  con- 
tract, or  if  he  was,  that  it  must  necessarily  have  been  an 
exceptive,  or  a  fraudulent  hiring.    As  to  the  first  point, 

it 
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j#  will  be  said  that  a  militia  man  subject  to  be  called        1887* 
upon  to  discharge  his  duty  at  any  moment,  cannot  bind       —— 

•  The  Kivs 

bimself  to  serve  a  master  for  a  year,  and  Rex  v.  Norton  {a)       agamu 

.^rill  be  cited.     That  was  the  case  of  a  deserter  hiring 

liimself  for  a  year,  and  it  was  held  to  be  no  lawful 

Hiring;  but  there  the  pauper  had  committed  on  offence 

figainst  the  law,  and  every  moment  of  his  continuance 

in  the  service  was  an  illegal  act     In  Rex  v.  Beatdieu  (5), 

aD  invalided  soldier  at  a  depot,  by  permission  of  the 

commanding  officer,  and  authorised  by  government^ 

hired  himself  for  a  year  and  served  a  year.     Lord 

JSUenborough  C.  J.  and  Le  Blanc  J.  held,  that  no  settle- 

m«it  was  gained  by  reason  of  the  pauper's  liability  to 

be  called   upon  if  the  country   required  his  services. 

^^liy  J.  thought  the  hiring  and  service  sufficient,  there 

bcuig  a  lawful  hiring  for  a  year,  though  a  conditional  one. 

^%at  case^  therefore,  is  not  one  of  any  great  authority. 

Every  man  is  to  this  purpose  sui  juris  who  may  lawfully 

"i>^  himself  for  a  year.     It  is  not  necessary  that  he 

should  at  all  events  be  liable  to  accomplish  his  year's 

■**Wce.     It  is  quite  different  from  the  case  of  an  ap- 

P'^^ntice,  he  cannot  lawfully  contract,  being  subject  to 

^e  controul  of  his  master  during  the  whole  period  of 

'^  cipj^renticeship  to  him.     A  militia  man  is  free  for  the 

•*H>le  year,  with  the  exception  of  the  period  of  service 

Petitioned  in  the  acts  of  parliament,  if  he  is  called  upon 

^  ^acerdse  bimself  in  that  way.    Then  this  is  neither  an 

*^^5^ptive  nor  a  fraudulent  hiring.    It  is  not  exceptive, 

^'^^H  if  it  be  assumed  that  Permarden  did  not  know  the 

lE^^^^xper  to  be  a  milida  man.     It  is  a  contract  in  the 

nature 
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1827»  nature  of  a  conditional,  and  not  an  excq>tive  hiring, 
according  to  the  distinction  laid  down  in  Bex  v.  Byker^cC). 
It  must  be  presumed,  that  the  pauper  at  the  time  of 
hiring  communicated  to  his  master  that  he  was  in  the 
milida,  for  the  concealment  of  that  fact  would  be  fraudu* 
lent,  and  fraud  is  not  to  be  presumed ;  it  ought  to  be 
expressly  found,  the  Chancellor  of  the  University  of 
Oacford^B  case  (6),  Bennett  v.  Clough  {c\  Bex  v,  Twyn^ 
ing  {d)j  Williams  v.  The  East  India  Company  {e\  Rest 
V.  FiUongley  {f\  Bex  v,  Lianbedergoch  {g\  Bex  v. 
Weston  (A),  Bex  ▼.  Newnham  (i).  Besides,  Bex  v.  ^f^ 
ierleigh  {k)  and  Bex  v.  Winchcomb  (/)  are  authorities  to 
shew,  that  under  such  a  hiring  a  settlement  may  b^ 
gained. 

Baylet  J.  I  think  this  case  docs  not  admit  of  any 
doubt*  It  is  not  necessary  to  say  whether  a  militia  maa 
may  or  may  not  gain  a  settlement  by  serving  under  a 
yearly  hiring  for  a  whole  year,  if  at  the  time  of  making 
the  contract  he  communicates  to  the  party  with  whom 
he  is  contracting  that  he  is  in  the  militia,  and  therefore 
liable  to  be  called  out  during  the  year.  If  the  master 
chooses  to  engage  the  servant  subject  to  the  risk  of  his 
being  called  upon  to  perform  duty  as  a  militia  man 
during  the  year,  I  do  not  see  that  there  is  any  thing 
illegal  in  such  a  bargain.     It  may  be  considered  a  con- 


(a)  2  5.  «J-  C.  120.  (6)  10  /?<?;».  56  a. 

(c)  1  B,  ij-  A.  461.  (</)  2B,i  A,  386. 

(e)  SEast,  192.  (/;  2  T,  R.  709. 

(g)  7  r.  R.  105.  {h)  Burr,  6'.  C.  166. 


(t)  Burr,  S.  C.  ISC,  {k)  Burr.  S.  C.  753. 

(0   Doug,30\. 


ditional 
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dit£onal  hiriD^  and  if  daring  the  year  the  militia  be  not        1837. 

called  out|  a  settlement  may  perhaps  be  gained  by  serv-       ' 

ingg-    voider  it.     But  what  is  the  contract  of  hiring  in        o^aAiff 

thi^    case?   The  contract  is  one  by  which  the  master 

stipulates  to  have  and  the  pauper  stipulates  to  give  his 

sei-'v  ices  for  one  whole  year.     There  is  no  qualification 

or  <5ondition  whatever  in  the  contract,  and  if  there  were 

•oy^  it  oqglit  to  have  been  stated  in  the  case,  and  can* 

Do^    be  inferred.     I  do  not  presume  fraud,  for  the  non- 

coRmmunication  of  the  &ct  of  the  pauper's  being  in  the 

militia  may  have  arisen  from  his  considering  it  wholly 

iiannaterial,  from  omission,  or  from  other  drcumstances. 

Without,  therefore,  breaking  in  upon  any  case  in  which 

it  bas  been  decided  that  a  militia  man,  who  in  his  con^ 

timet  of  hiring  stipulates  for  the  time  that  he  may  be 

called  upon  to  perform  his  duty  in  the  militia,  may 

gain  a  settlement  by  serving  for  a  whole  year  under  such 

a  hiring^   I  think  that  the  pauper  not  having  com- 

mnziieated  to  the  party  whom  he  contracted  to  serve  for 

te  wiiole  year  that  he  was  in  the  militia,  cannot  be  said 

to  have  lawfully  hired  himself  for  a  whole  year  within 

^  meanuig  of  the  S  W.4r  M.  c^ll.  s*  7.,  and  that  being 

^    I  am  of  opinion  no  settlement  was  gained  in  the 

P*Hih  of  Holsworthjf. 

lioLBoyo  J.  I  am  of  the  same  opinion.  It  is  not  to 
^  presumed,  without  being  stated  in  the  case,  that  the 
'^t^per  at  the  time  of  making  the  contract  with  his 
^^9ter,  communicated  to  him  that  he  was  in  the  militia, 
^^^  there  is  nothing  on  the  face  of  the  case  to  shew  that 
^^h  a  communication  was  made.  This  case  seems  to 
^^l  within  the  principle  laid  down  by  Lord  Ellenborough 

in 
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IMT^       in  Bex  v.  Norton  (a).     He  there  says,  "  A  variety  o 

,^      ■         cases  have  occurred  which  have  decided  the  question  ii 
The  Kins  ^ 

pffunti  the  case  of  ah  apprentice ;  and  this,  not  on  the  ground  o 
its  being  an  excepted  case^  or  as  standing  upon  an] 
occult  efficacy  in  the  indenture  of  apprenticeship,  bo 
on  the  broad  principle  that  one  who  has  contracted  i 
relation  which  disables  him  from  serving  any  other  with 
out  the  consent  of  his  first  master  is  not  sui  juris,  anc 
cannot  lawfully  bind  himself  to  serve  such  second  maslai 
so  as  to  gain  a  settlement  by  serving  for  a  year  undei 
such  second  contract  In  reason  and  principle  it  canno) 
make  any  difference  whether  he  be  originally  bound  Ig 
a  contract  of  apprenticeship  or  by  any  other  coDtrab; 
equally  obligatory  upon  him,  which  disables  him  boa 
binding  himself  to  serve  a  second  master."  It  is  sail 
that  this  case  differs  from  that,  because  the  militia  na 
having  been  called  out  during  the  year,  there  was.  i 
year's  service  under  a  conditional  hiring,  but  the  objeO' 
tion  is,  that  the  pauper  was  not  capable  of  making  f 
contract  so  as  to  give  the  master  a  controul  over  hi 
services  during  the  whole  year.  Now  no  communl 
cation  having  been  made  to  the  master  that  the  pan* 
per  had  entered  into  a  contract  to  serve  in  the  militia 
I  am  of  opinion  that  this  must  be  considered  an  abso 
lute  and  not  a  conditional  hiring  for  a  year.  And  i 
that  be  so,  then  it  is  quite  clear  that  the  pauper  wai 
not  capable  of  making  an  unconditional  contract  to  serv< 
for  a  whole  year.  I  am  therefore  of  dpinion,  in  this  case^ 
that  the  pauper  was  not  lawfully  hired  in  the  parish  o 
HoisoDorthy  for  one  whole  year,  within  the  meaning  a 
the  3  W.SfM.c.ll.s.l. 

{a)  9  East,  209. 


IN  THE  7th  &  8th  Years  of  GEORGE  IV.  289 

ITTLEDALE  J.  conciuTed.  1827. 

Order  of  sessions  quashed.      „,    „ 

^  ITie  Kino 

1  •  «  HoUWORfHT 

and  Colef'idge  were  to  have  argued  against  the 
order  of  sessions. 


Hoe  on  the  Demise  of  George  Richlet  and 
Bridget^  his  Wife,  against  Burn. 


EJECTMENT  to  recover  the  possession  of  an  un-  Tertitor  nuKto 
I     ^  ^  ^  *  a  wiUf  duly  es- 

divided  fourth  part  of  a  dwelling-house  and  orchard,  acutcd  to  pan 
With  the  appurtenances,  in  the  parish  of  Corbridgey  m  the  following 
the  county  of  Northumberland.     The  declaration  con-  ^nd  bequea£ 


more 


tuned  two  demises,  first  by  George  Bichley,  and  Bridget  2f^\^  mo 
M«wife.  ,  Second  by  George  Richley  alone.     The  de-  ^^^^l^^ 
nu»es  were  laid  on   the   2d  April  1825.     Plea,   the  •nf  likewise 

■^  '  unto  A»  B.^mf 

general  issue.     At  the  trial  before  Bayley  J.,  at  the  ^^^*  the  whole 

^_  of  my  eflectf 

^orikanberland  Summer   assizes   1825,   a  verdict  was  during  her  life; 

*  ,  alio  the  free- 

^^^i  tor  the  lessor  of  the  plaintiff,  subject  to  the  opinion  hold  estate 
^tbe  Court  on  the  following  case.     William  Buruy  of  enjoy,  I  bo- 
^''Hrk^^,  in  the  county  of  Northumberland^  being  seised  \o^.  "  b,] 
^  fte  of  the  premises,  whereof  one  fourth  part  is  sought  j  ^f  *iIJ,d /^i 
^  be  recovered  in  this  action,  on  the  12th  day  oi  March  ™7  ■°"**3*"„ 

«  '  *'  wise  J7.  Af.,  all 

'*®05,  made  tlie  following  will,  which  was  duly  executed  tiie  last-men- 

^^  tioned  nameito 

^M  attested,  so  as  to  pass  real  estates.     ^^  In  the  name  be  all  equal 

tf^fk^.-  sumsy  whaterer 

^*  Cod,  amen.     I,  William  Bum,  ofCorbridgey  gardener,  it  may  amount 
^    the  parish  of  Corbridge,  in  the  county  of  Nm-thum-  of  the  Jfor^^ 
^^^>1andy  being  in  perfect  understanding,  but  weak  in  SouWdif.then 
^^^^th',  praised  be  God,  do  make  this  my  last  will  and  "^'^^^T^ 

A  Tided  among 

2  ^  otfae^Uiat  If  surviving:*'  Held,  that  the  freehold  estate  was  devised  to  A,  B.,  J*  B*, 
l^^;;^r»aDa  A  JV.,  and  that  B,  iV.>  having  been  ousted  by  A,  B,,  might  maintain  ejectment 
^^  OBa  undivided  fourth  part 

testament, 
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1837«  testament,  as  followeth ;  that  b  to  say,  I  give  and  be- 
qaeath  unto  my  son  William^  which  is  now  absent  firom 
home^  20/.  of  money  of  GrecU  Britain  extra,  more  than 
any  other  of  my  sons ;  and  likewise  unto  Anti  Bum,  my 
wi£e,  the  whole  of  my  effects  during  her  lifi»,  also  the 
finedhold  estate  which  I  now  enjoy,  I  bequeath  as  fcXtofwSf 
Ann  Bum,  my  daughter,  James  Bttm  and  John  Btsm^ 
my  sons,  likewise  Bridget  Bum,  otherwise  Nesobigun^ 
all  the  last-mentioned  names,  to  be  all  equal  smns^ 
whatever  it  may  amount  to,  except  any  of  the  afore- 
mentioned should  die  or  be  deceased,  then  their  shares 
to  be  equally  divided  among  the  other  that  is  snrviwig. 
In  witness,  &&"  The  testator  died  within  a  few  days 
after  the  making  of  this  will,  leaving  all  the  persona 
therein  named  him  surviving.  George  RichUyj  one  of 
die  lessors  of  the  plaintiff  after  the  testator^s  deaths  in* 
termarried  with  the  said  Bridget  Burn,  otherwise  Neao^ 
bigun,  the  other  lessor  of  the  plaintiff.  Upon  the  tes- 
'  tator's  death,  his  widow  entered  into  possession  of  the 
house  and  orchard,  with  the  appurtenances  at  Corbridgey 
and  continued  to  hold  them  until  her  death,  in  December 
1824.  Upon  her  death  the  defendant,  her  daughter, 
and  one  of  the  devisees  in  the  will,  possessed  herself  of 
the  whole  of  the  said  premises,  and  still  retains  the  pos- 
session, having  actually  ousted  the  lessors  of  the  plaintiff 

therefrom. 

> 

Alderson  for  the  plaintiff.  It  must  be  admitted  that 
the  will  in  question  is  very  obscure,  but  if  the  Court  can 
discover  what  was  the  intention  of  the  testator,  they 
must  so  construe  the  will  as  to  carry  that  intention  into 
effect.  The  bequest  to  the  absent  son  William  does 
not  appear  to  be  material  to  this  case.     Next  follows  the 

provision 
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provision  fi>r  the  testator's  wife,  and  that  shews  an  in-  1827* 
tention  to  dispose  of  all  his  property.  *^  Likewise  unto 
jinn  Bwm^  my  wife,  the  whole  of  my  effects  during  her 
life."  Now  the  word  effects  is  large  enough  to  pass  real 
estates,  provided  such  appears  to  have  been  the  inten- 
tion. Doe  V.  Lainchlmry  (a).  The  widow,  therefore^  took 
an  estate  for  life  in  the  premises  in  question,  and  the 
$ubsequent  devise  of  the  freehold  estate  gave  a  remainder 
in  fee  to  the  four  persons  named  as  devisees,  whether  as 
joint  tenants  or  tenants  in  common,  is  immaterial.  The 
testator  must  have  intended  the  devise  to  them  to  come 
into  possession  after  the  death  of  the  widow,  as  it  would 
otherwise  be  inconsistent  with  the  former  part  of  the 
will. 

Cresswell  contr^.  It  is  true  as  a  general  proposition,  that 
the  Court  must  in  construing  a  will,  give  effect  to  the  de- 
▼isor^s  intention,  but  they  ought  only  to  do  so  as  far  as  they 
can  consistently  with  the  rules  of  law,  not  conjecturing, 
but  expounding  his  will  from  the  words  used ;  per  Lord 
Kenyan  in  Lane  v.  Slan/iope  (i),  which  limitation  of  the 
rule  received  the  approbation  of  Lord  EUon  in  Thomp' 
son  v.  Lavoley  (c).  If,  therefore,  the  words  of  the  will  are 
so  obscure  as  to  be  incapable  of  receiving  any  reason- 
able construction  ;  or  if  they  are  open  to  several  equally 
reasonable  constructions,  the  devise  is  void  for  uncer- 
tainty, and  the  real  estate  descended  to  the  heir  at  law. 
Now  the  testator's  son  WiUiam  appears  to  have  been  the 
primary  object  of  his  bounty,  he  was  to  have  20/.  more 
than  the  other  sons,  but  the  testator  has  not  specified 
any  fund  out  of  whicli  he  was  to  receive  it.     If  the  con- 

(a)  1 1  Ea$t,  290.  (6)  6  T.  R.  545.  (c)  2  A  ^f  P.  508. 

struction 
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struction  contended  for  by  the  lessors  of  the  plwitiff 
were  to  prevail,  he  would  "probably  have  20/.  lessj^ 
instead  of  so  much  more  than  his  brothers.  The  tes- 
tator could  not  mean  it  to  be  paid  out  of  his  personal 
property,  for  the  whole  of  that  is  given  to  tlie  widow. 
It  is  said  that  by  the  word  effects  the  real  estate  also 
was  given  to  her  for  life,  but  if  so  it  must  be  supposed 
that  the  testator  in  one  line  of  his  will  described  his 
real  property  as  effects^  and  in  the  next  ^s freehold  estate. 
There  is  no  case  in  which  real  property  has  passed 
under  the  word  effects^  when  other  words  more  appror 
priate  were  found  in  the  will.  And  yet  it  is  possible 
that  the  testator  intended  his  real  property  to  go  to  his 
wife,  for  if  the  will  be  read  without  a  stop  aRer  her  life^ 
it  will  have  the  eifect  of  giving  to  her  the  freehold  estate 
also.  And  whether  that  devise  was  for  life  or  in  fee  is. 
immaterial  to  the  present  question.  If,  however,  the 
Court  read  the  will  with  a  stop  after  ha-  lifc^  and  con- 
sider "  also  the  freehold  estate,  &c."  as  the  commence- 
ment of  a  new  sentence,  and  so  to  operate  as  a  devise 
of  that  property  for  the  benefit  of  the  persons  after 
named,  it  is  clear  that  the  testator  did  not  intend  them 
to  take  the  estate  itself,  but  that  the  estate  should  be 
sold  and  the  proceeds  divided,  for  they  are  to  be  in 
equal  sums.  In  Ut/de  v.  Hi/de  (a),  a  devise  of  an  estate 
to  testator's  two  sons,  in  trust  for  several  grandchildren, 
"  share  and  share  alike,  and  to  be  2)aid  each  of  them 
their  shares,  as  they  shall  attain  the  age  of  twenty-one 
years,"  was  held  to  be  a  devise  in  trust  to  sell.  It  is 
also  probable,  (for  upon  this  will  nothing  can  be  said  to 
be  clear,)  that  William  was  to  have  out  of  the  proceeds 

(a)  Decided  by  the  Vice- Chancellor  in  1819,  and  not  reported. 

of 
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of  the  estate  20/.  more  than  the  other  sons.     If  that  be        1887. 
the  true  construction  of  the  will,  the  legal  estate  de-  jj^ 

•eended  to  the  heir  at  law,  and  the  lessors  of  the  plaintiff       V^'^ 
bive  no  legal  title  upon  which  they  can  recover  in  this 
ielion. 

Alderson  in  reply.  It  is  impossible  to  say  that  WlUiam 

VBS  to  have  the  benefit  of  the  devise  of  the  real  estate. 

Tie  win  gives  to  him  20/.  more  than  the  testator's  other 

fons;  but  the  devise  of  the  real  property  is  to  four 

peraons,  two  of  them  being  sons,  one  a  daughter,  and 

tfae  fourth  neither  a  son  nor  daughter  of  the  testator. 

^%en,  as  to  the  argument  that  the  testator  intended  his 

tttate  to  be  sold,  it  is  clear  that  the  four  devisees  were 

•t  ad  events  to  receive  and  divide  the  proceeds ;  they, 

^**«Pefore,  were  the  persons  to  sell,  according  to  BerUham 

/^-  JViUshire  {a)y  in  which  a  passage  is  qted  from  Shep^ 

ports  Touchstone^  p.  43.,  which  shews,  that  where  a  real 

^^state  is  devised  to  be  sold  for  payment  of  debts,  and 

Ae  person  to  sell  is  not  specified,  as  the  proceeds  are 

^  pass  through  the  hands  of  the  executors,  they  are  the 

Persoos  to  sell. 

Abbott  C.  J.  It  is  certainly  far  fi'om  being  easy  to 
^isoover  how  the  absent  son  William  was  to  receive 
^  more  than  the  other  sons  of  the  testator.  It  has 
i^n  argued,  that  he  was  probably  to  receive  it  out  of 
"^  proceeds  of  the  real  estate,  when  sold.     But  I  think 

(«)  M§b4.  44.  In  that  case  A,  B,  deriied  an  eitata  to  H*  B.  for  UU, 
^  dnnelad  that,  **  after  her  decease  the  estate  should  be  lold  by  pablie 
wtf^oOf  and  the  money  be  disposed  of  amongst  certain  illegitimate  chU« 
d/^  named  in  the  will,  first  paying  G.  B.  a  legacy  of  5L ;"  and  it  was  held 
tbit  (he  testator's  heir  at  law  was  a  necessary  party  to  the  sale. 

Vol.  VI.  X  we 


fiUEN. 
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1827.        we  cannot  collect  that  from  the  last  clause  of  the  will, 
'    _  inasmuch  as  the  devise  there  is  in  favour,  not  of  sons 

agqhui       only  but  in  favour  of  a  daughter,  and  of  a  person  neither 
son  nor  daughter.     But  it  is  not  necessary  for  us  to 
decide  that  point ;  neither  is  it  necessary  for  us  to  say, 
whether  or  no  the  estate  was  given  to  the  wife  for  her 
life  ;but  I  think  the  words,    ^^  also  tlie  freehold  estate 
which  I  now  enjoy,"  cannot  be  connected  with  the  pre- 
vious words  of  devbe  to  the  widow,  for  then  there  would 
be  nothing  upon  which  the  subsequent  part  of  the  will 
could  operate.    In  order  to  supply  some  object  of  gift  to 
the  four  persons  named  in  the  last  clause  of  the  will,  we 
must  hold  that  the  freehold  estate  was  devised  for  their 
equal  benefit ;  and  then,  supposing  the  testator  intended 
that  the  estate  should  be  sold  before  it  was  divided,  tftill 
,  the  same  four  persons  were  to  have  the  benefit ;  an<}  Vik 
order  to  have  that  benefit  they  were  the  proper  persoi^s 
to  sell.     It  follows,  that  as  the  estate  has  not  been  sold 
the  lessors  of  the  plaintiff  are  entitled  to  maintain  tliis 
action  for  one-fourth. 

Bayley  J.    I  cannot  think  that  the  latter  clause  giV^ 
the  son  William  a  claim  to  have  his  20/.  out  of  the  re^^ 
estate.     Then,  laying  aside  that  question,  it  appears  ^^ 
me,  that  the  devise  to  the  widow  ceases  at  the  won 
"  during  her  life ;"  for  the  word  "  also,"  which  follows 
is,  according  to  the  general  rule,  to  be  considered  as  ih^^ 
commencement  of  a  new  clause.     Besides,  unless  the^^ 
freehold  estate  is  given  to  the  persons  afterwards  named, 
they  would  take  nothing ;    and  the  expression  ^^  what- 
ever it  may  amount  to,"  leads  to  the  same  conclusion. 
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HoLROYD  J.     I  think  that  the  devise  to  IFHliam  was        1827. 


Bull 


©r  20Z.  more  than  the  other  sons  out  of  the  personal       "' 

'^  Hoc 

estate.    I  think,  also,  that  by  the  last  clause  the  freehold        n^nuut 

'estate  was  devised  to  the  four  persons  therein  named ; 

and  that  whether  the  estate  itself  was  to  be  divided,  or 

whether  it  was  to  be  sold,  and  the  proceeds  divided,  tfie 

devise  was  equally  to  them.     The  lessors  of  the  plaintiff 

are,  therefore,  entitled  to  one-fourth  of  that  estate. 
•i-i    . 

Postea  to  the  plaintiff. 


1 1- 


■I  ■  ■  ■ 


HoBsoN  and  Another  against  Middleton. 

'POVENAIIT.     The  declaration    stated,    that   by  a  Wherein 

certain  indenture,  made  between  WiUiam  Thomas  equivcx^ez- 
AiSdop,  of  the  first  part;  the  defendant,  Middleton^  of  the  hJ^neniJ  that' 
•ecoiidpart;  and  the  plaintifft,  executors  o(  Samuel  Hob-  it^^ed*nM"n8t 
«»,  of  the  third  part;  the  defendant,  "for  the  con-  |ffb1ulftbe"*^ 
^eradon   therein    mentioned,    did,   according  to  his  oppo«te  party 

^  pleads  OTer,  it 

estate,  right,  and  interest  in  the  premises  thereinafter  it  to  be  con- 

strued  in  that 

^tioned,  but  not  by  way  of  warranty  or  covenant  for  sense  which 
utl^  or  further  or  otherwise  bargain,  sell,  and  demise;  and  the  previous 
|ke  said  JV.  T.Hislop  did  grant,  bargain,  sell,  demise,  ^  covenant, 
n%,  and  confirm  unto  the  plaintiffs  certain  premises,  h^i^tol^j^^ 
">  the  indenture  particularly  described,  habendum  to  ^^r permuted 

f  .  I  J  »  nor  t„jlred  to 

«e  plaintiffs  for   500  years.     And  the  defendant  co-  ^  ^^ne,  any 

act  whereby  an 

^^'^anted  with  the  plaintiffs,  that  he  had  not,  at  any  time .  estate  was  en- 

'  •  cumbered  : 

^  btnes  theretofore,  made,  done,  or  committed,  or  ex-  Held,  that  ai- 
*^ted  or  knowingly  or  willingly  permiHed,  or  suffired  ^ct  Which  Uie 
^J  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  ^uJa  noTpre- 
by  reason  or  means  whereof  the  s&id  premises  therein-  J^*"^^"^* 
before  mentioned  and  intended  to  be  thereby  granted  covenant. 

X  2  and 
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18S7*  and  demisedi  or  any  part  thereof,  were,  coutd,  should] 
^~^  or  might  be  impeached,  charged,  encumbered,  or  affected 
agastia  in  title,  charge^  estate,  or  otherwise  howsoever.*'  Breach. 
^hat  the  defendant  had,  before  the  time  of  making  th< 
indenture,  made,  done,  and  executed  certain  acts  and 
deeds,  whereby  the  said  premises  were  impeachablei 
charged,  encumbered,  and  affected  in  title,  charge,  aod 
estate ;  that  is  to  say,  he  the  defendant  heretofore^  and 
before  the  making  of  the  said  covenant,  to  wit,  on^  icCwi 
at,  &c.,  by  a  certain  conveyance  or  assurance^  parted 
with  and  conveyed  his  right,  title,  estate,  and  interest  in 
the  said  premises  to  one  Joseph  ScholeSf  to  wit,  at,  fltcu 
Second  breach,  that  defendant,  before  tlie  making  of -tbo- 
indenture,  had  made,  done,  committed,  and  execute 
and  knowingly  and  willingly  j)ermUted  and  sttffirei'*i9 
be  done^  certain  other  acts,  deeds,  matters,  and  ihii^gR,- 
whereby  and  by  reason  whereof  the  said  premisei^  i*isril 
impeachable,  charged,  incumbered,  and  affected  in  litle^ 
charge,  and  estate ;  that  is  to  say,  he,  the  said  defendant, 
heretofore,  and  before  the  making  of  the  said  indenture, 
to  wit,  on,  &c.,  at,  &c.,  did  execute  a  certain  deed  or 
indenture,  between  W.  T.  Ilislopj  of  the  first  part; 
the  defendant,  of  the  second  part ;  and  one  Josepk\ 
SckoleSj  of  the  third  part ;  and  one  Edwin  Fordj  of  the- 
fourth  part ;  and  did  suffer  ami  j^ermit  the  said  JF.  T. 
Hislop  to  execute  the  said  indenture,  whereby  the  said 
premises  were  impeachable,  charged,  encumbered,  and 
affected  in  title,  charge,  and  estate.  The  defendai>t 
pleaded,  first,  the  general  issue.  Secondly,  that  long 
before  and  at  the  time  of  the  making  the  said  conveyance 
to  Joseph  ScholeSj  m  the  declaration  mentioned,  one 
Robert  Tudor  was  seised  in  his  demesne  as  of  fee,  of 
and  in  the  premises  in  the  declaration  mentioned ;  and. 

being 
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being  so  seised,  by  a  certain  indenture,  bearing  date  the        1827* 
2  Ath  day  of  March  1 8 1 S,  made  between  the  said  Boberi 


WUcTf  of  the  first  part ;  W.  T.  Hislopy  of  the  second        agaiau 

MlSDInROlU 

pait ;  suid  the  defendant,  of  the  tliird  part ;  Robert  Tudor^ 


the  sum  of  money  therein  mentioned,  did  bargain, 

^ieUy  alien,  release^  and  confirm  the  premises  (then  in 

tlM^actual  possession  of  the  said  fV,  T.  Hislop  and  the 

defsudant)  to  the  said  W.  T.  Hidop  and  the  defendant, 

tbelr  heirs  and  assigns,  to  have  and  to  hold  the  same 

to  die  said  W.  T.  Hislop  and  the  defendant,  their  heirs 

*ci4  assigns,  to  the  use  and  behoof  of  W.  T.  Hislop  and 

'^  citeigns,  during  the  term  of  his  natural  life;  and  from 

*iM  'after  the  determination  of  that  estate,  by  any  means 

^*hl8  lifetime,  to  the  use  of  the  defendant,  his  executors, 

*^c^  during  the  natural  life  of  TV.  T.  Hisloj),  in  trust  for 

^T.Hidop  and  his  assigns,  and  to  be  conveyed  and  dis* 

P^^Bed  of  as  he  or  they  should  direct  of  appoint ;  and  from 

^d  after  the  determination  of  the  estate  so  limited  to  the 

^^^fendant,  to  the  only  pro^)er  use  and  behoof  of  fV.  T. 

'^isbp,  his  heirs  and  assigns  for  ever.     And  the  said  de- 

'^^'Hlaiit  was,  at  the  time  of  the  making  of  the  conveyance  to 

"^^sc^xS  Scholesy  as  in  the  declaration  mentioned,  possessed 

^  Mch  estate  and  interest  in  the  premises  as  in  this  plea 

^  tfxyve  stated,  and  of  no  other  estate  or  interest  what- 

^^^  in  the  same;  and  being  so  possessed  of  such  estate 

^'^  interest  in  the  said  premises  as  aforesaid,  Und  hav- 

^^^  no  other  or  greater  estate  or  interest  iri  the  premises 

^^  as  afbresmd,  he  the  defendant  did  afterwards,  and 

^Ibre  the  making  the  indenture  in  the  said  declaration 

^^fioncd,  to  wit,  on,  &c.,  part  with  and  convey  his 

^id  right,  Ude,  estate,  and  interest  in  the  said  premises 

^'th^  mAA  Joseph  Seholesy  in  manner  and  form  as  in  the 

^^dmHion  is  mentioned,  without  this,  that  by  the  said 

X  3  con- 
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1827.        conveyance  to  Joseph  Sc/ioles  of  the  said  right,  titles 
,,  estate,  and  interest  of  him  the  defendant  in  tlie  pre- 

against       mises,  the  hereditaments  and  premises  in  the  declaration  . 

MiDDrZTON,  ^  .       .        .- 

mentioned  were  impeachable,  charged,  encumberedp  or 
affected  in  title,  charge,  or  estate,  in  manner  and  form 
as  the  plaintiffs  have,  in  their  declaration  in  that  behalf 
above  alleged;  and  tHis  he,  the  said  defendant,  is 
ready  to  verify,  &lc*  Fifth  plea  was  the  same,  with  the 
exception  of  the  traverse,  which  was  omitted.  To  the 
second  breach  defendant  pleaded,  secondly,  that  nothinff 
passed  by  the  indenture  in  that  breach  mentioned| 
whereby  the  premises  were  impeachable,  chargedj,  &c. : 
and  this,  &c.  Sixtlily,  as  to  so  much  of  the  second  breach 
as  related  to  pcmiitting  and  suffering  Hislop  to  execat^ 
defendant  protesting  that  he  did  not  permit  or  suflEsr,. 
JVm  T*  Hislqp  to  execute  the  indenture  in  the  second 
breach  mentioned,  for  plea  said,  that  he  could  not  pre- 
vent his  executing  it;  and  this,  &c.  Demurrer  to  the 
second  and  filth  pleas  to  the  first  breach.  Replication 
to  the  second  plea  to  the  second  breach,  that  an  interest 
did  pass  by  the  indenture  in  tliat  breach  mentioned, 
whereby  the  said  premises  were  charged,  encumbered, 
and  affected  in  title,  &c.,  concluding  to  the  country.  To 
the  sixth  plea  to  the  second  breach,  that  William  Tho* 
mas  Hislop  executed  the  said  indenture  tt£/A  t/ie  consent  of 

the  defendant ;  concluding  with  a  verification.  Joinder 
in  demurrer  to  the  second  and  fifth  pleas.  Demurrer  to 
the  replication  to  the  second  plea  to  the  second  breach, 
assigning  for  causes,  that  it  was  not  stated  by  that  repli- 
cation what  interest  passed  by  the  said  indenture,  by 
which  the  premises  or  any  part  thereof  could  be  charged, 
encumbered,  or  affected  in  title,  nor  was  it  stated  or 
shewn  from  whom  or  which  of  the  pnrties  to  that  in- 
denture 
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denture  any  interest  in  the  premises  passed  ;  and  also,        1827. 
that  the  replication  did  not  deny  or  take  any  certain        "^""^ 
issue  upon  any  fact  asserted  in  the  said  second  plea,  but        a^ainu 
disclosed  new  matter  to  the  Court,  and  should  have  con- 
cluded with  a  verification,  and  not  to  the  country.     Ge- 
neral demurrer  to  the  replication  to  the  sixth  plea  to 
the  second  breach.    Joinder  in  demurrer. 

Parke  in  support  of  the  demurrer  to  the  pleas.     The 
second  plea  to  the  first  breach  is  clearly  bad,  for  it  states 
the  mterest  which  defendant  had  at  the  time  of  exe- 
cuting the  conveyance  to  Scholes^  admits  that  it  passed 
by  that  conveyance,  and  then  traverses  that  the  estate 
im  thereby  encumbered.     Now,  the  effect  of  the  con- 
^^ejfsnoe  is  matter  of  law,  and  therefore  not  traversable. 
The  fifUi  plea  is  the  same  as  the  second,  omitting  the 

In" 

tnverse,  and  that  which  is  admitted  by  the  plea  amounts 

to  a  breach  of  the  covenant.     It  shews  that  the  de- 

fcndant  had  the  legal  estate  in  remainder  after  the  de- 

tanioation  of  Hislop*s  life  estate  by  forfeiture,  or  other- 

^  in  his  life  time.     That  was  a  vested  estate,  although 

^  trust  for  Hidop  and  his  assigns,  and  if  it  was  con- 

^^^  lor  a  valuable  consideration,  without  notice  of  the 

'nist^  Scholes  would  hold  the  estate  discharged  of  the 

f^t;  and  even  if  it  were  conveyed  with  notice,  so  that 

^dles  might  in  equity  be  declared  a  trustee  for  the 

J^aiDtif^  still  that  would  be  forcing  Scholes  upon  the 

P^^intifFas  a  trustee.     IBaylei/  J.  We  cannot  take  notice 

^^t  a  court  of  equity  would  make  Scholes  a  trustee.] 

"*■  *ien  the  conveyance  was  clearly  a  breach  of  the  cove- 

*^^iit   The  second  breach  is  different.    \_Baiflet/  J.  How 

^o  you  shew  that  the  defendant  could  prevent  Hislop 

^om  executing  the  indenture  ?J    Perhaps  he  could  not, 

X  4  but 
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1827. .  but  non  constat  that  the  purchaser  ixovld  have  acceptec 
"■""" .  the  conv^'ance  from  Hislop  unless  the  defendant,  hai 
mfftbut  consented  to  and  johied  in  the  conveyance;  and  if  tha 
vere  the  case,  then  his  consent  as  alleged  in  the  repli 
cation  to  die  sixth  plea  to  the  second  breach,  was  ; 
breach  of  the  covenant  IBaj/lej/  J.  I  am  dispoi^ed  t 
think  that  the  words,  ^^  permit  and  suffer"  in  the  cove 
iiant,  must  be  more  strictly  construed.] 

Wightman  contra.  The  conveyance  by  the  defendanl 
vho  W41S  merely  a  trustee  for  Hislop^  was  not  such  ai 
act  as  comes  within  the  covenants  stated  in  the  declai 
ation.  He  bad,  indeed,  a  vested  estate  in  remainde 
after  the  determination  of  Hisloji^s  life  estate,  but^unti 
that  is  determined,  tlie  incumbrance  by  the  defendant' 
conveyance  cannot  arise,  and  Hislop^s  life  estate  is,  i 
-contemplation  of  law,  greater  than  the  term  of  50i 
years.  [^Holroyd  J.  It  cannot  be  denied  that  the  con 
veyance  to  Scholcs  was  of  i)art  of  the  estate ;  the  firs 
breach  is  therefore  established.]  llie  second  breach  i 
of  more  importance.  But  that  does  not  state  froc 
whom  the  conveyance  proceeded,  nor  what  interes 
passed,  and  the  replication  to  the  sixth  plea  is  equal! 
general  and  uncertain.  It  should  have  shewn  tlm 
something  passed  from  some  person  capable  of  en 
cumbering  the  estate.  IHolrqt/d  J.  The  declaratio 
states,  that  by  your  execution  and  Hislop^s,  by  you 
permission,  the  estate  was  impeachable  in  tide*  Th 
defendant  might  have  pleaded  that  the  estate  was  nc 
impeachable,  but  as  he  has  thought  fit  to  plead  that  n 
interest  passed,  he  should  have  shewn  the  nature  of  th 
instrument  which  was  within  his  knowledge.]  Suj 
posing  the  plea  to  be  bad,  the  Court  must  go  back  t 


f ' 


.  f 


Parke  in  reply.  The  words  "  permit  and  suffer^'  do 
iiot  necessarily  apply  to  acts  over  which  the  }>arty  had 
a  oontroul.  In  Butler  v.  Swinnetion  {a)y  a  very  com- 
prehensive meaning  was  attributed  to  ^*  privity  and 
procurement" 

Bayley  J.     I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  on  the  first  breach,  and  to  judgment  on 
the  demurrer  to  the  replication  to  tlie  second  plea  to  the 
second  breach,  but  that  the  defendant  is  entitled  to 
judgment  on  tlie  sixth  plea  to  tliat  breach.    The  second 
plea  to  the  first  breach,  after  a  long  inducement,  con- 
cludes with  a  traverse,  which  is  merely  of  matter  of  law, 
and  therefore  bad.     Then  the  fifth  plea  to  the  first 
breach  states  the  facts  set  out  in  the  inducement  to  die 
second  plea,  and  omits  the  traverse.     Upon  those  facts 
it  is  clear  that  the  defendant  had  a  legal  estate  to  come 
into  possession  on  the  determination  of  Histoffs  life 
estate  during  his  life.     That  estate  the  defendant  has 
conveyed   away,   and   although   die   mischief  may  be 
nominal,  yet  we  cannot  take  that  into  consideration,  we 

(a)  O-Q^Jac.CiC. 

•     ■    • 

cannot 
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the  first  fault,  and   that  is  in  the  assignment  of  the        1827- 
breach,  which  leaves  it  in  doubt  whether  the  estate  was        _ 
or  was  not  impeachable  by  means  of  the  executi(Mi  of    ^  mafat 
the   indenture  by  Hi$lop  aud   the   defendant.     At  all 
events,  the  sixth  plea  to  the  second  breach  is  good,  viz. 
that  defendant  could  not  prevent  Hulop  from  executing, 
and  the  replication  that  defendant  consented  is  not  any 
auswer;  for  his  consent  to  that  which  he  could  not  pre- 
vent was  immaterial. 


MZDOLXTOM. 
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1827*        cannot  look  to  the  trusts  which  would  attach  upon  the 
„  estate  in  the  hands  of  the  purchaser.     We  now  come  to 

againtt  the  second  breach,  which  is,  ^^  that  the  defendant  before 
the  making  of  the  indenture  sued  upon,  did  execute  a 
certain  deed  or  indenture  between  TV*  T.  Hislopy  the 
defendant,  and  Joseph  Scholes,  and  Edwin  Ford,  and  did 
st^r  and  permit  Hidop  to  execute  it,  whereby  the  pre- 
mbes  were  impeachable  in  title."  The  second  and  sixth 
pleas  to  that  breach  raise  two  questions.  The  second  plea 
is,  that  ^^  nothing  passed  by  that  indenture  "wherehy  the 
premises  were  impeachable  in  title."  The  replication 
isy  tliat  **  an  interest  did  pass  whereby  the  premises  were 
impeachable."  Then  follows  a  special  demurrer,  be- 
cause the  replication  does  not  state  the  nature  of  that 
interest  nor  from  whom  it  passed,  and  that  for  any 
thing  stated  in  the  replication  it  might  have  passed  from 
one  of  the  other  parties,  and  not  from  the  defendant  or 
Hislop.  Now  the  nature  of  the  interest  conveyed  was 
of  course  more  peculiarly  within  the  knowledge  of  the 
defendant;  the  plaintiff,  therefore,  was  not  bound  to 
state  it  With  a  view  to  the  other  cause  of  demurrer, 
we  must  look  to  the  breach.  The  meaning  of  the  word 
whereby  there  used  is  certainly  equivocal,  for  it  may 
mean  that  the  premises  were  rendered  impeachable  in 
tide  by  the  deed,  or  by  the  execution  of  the  deed  by  de- 
fendaht,  and  by  his  suffering  and  permitting  Hislop  to 
execute.  If  the  word  whereby  applies  to  the  deed  gene- 
rally, the  breach  is  bad,  if  to  the  execution  by  defendant 
and  Hislop^  it  is  good.  Now,  although  in  general  in 
pleading,  an  equivocal  expression  is  to  be  construed 
against  the  party  using  it,  yet  where  the  opposite  party 
has  pleaded  over,  that  is  an  admission  that  the  expres- 
sion is  to  be  taken   in  that  sense  which  will  support 

the 
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the  previous  pleading,  Avery  v.  Hoole.  (a)  Here  the  18^7. 
defendant  by  pleading  over,  that  nothing  passed  by  the 
indenture  *voherchy  the  premises  were  encumbered,  must  n^itut  r 
mean  that  nothing  passed  by  the  execution  by  defendant 
and  Hislopf  and  then  upon  the  replication  that  question 
is  put  in  issue ;  it  appears  to  me,  therefore,  that  the  re- 
plication is  good,  and  that  the  plaintiff  is  entitled  to 
judgment  upon  the  demurrer  to  that  replication.  We 
now  come  to  the  sixth  plea,  to  the  second  breach  which' 
is  pleaded  to  so  much  of  it  as  relates  to  *^  permitting 
and  suffering"  Hislop  to  execute  the  indenture  in  that 
breach  mentioned.  The  plea  says  that  the  defendant 
could  not  prevent  it;  the  plaintiff  replies  that  Hidop 
executed  with  the  consent  of  the  defendant,  and  the 
question  is,  whether  that  consent  was  a  breach  of  tba 
covenant  Now  the  words  '*  permitting  and  suffering^' 
do  not  bear  the  same  meaning  as  ^*  knowing  of  and 
being  privy  to  f  the  meaning  of  them  is,  that  the  de- 
fendant should  not  concur  in  any  act  over  which  he  had 
a  controul.  As  far  as  the  execution  of  the  deed  by 
Himself^  he  admits  the  breach,  but  as  to  the  residue^ 
says  he  could  not  prevent  it ;  and  if  '^  permitting  and 
soffering"  applies  only  to  that  which  he  could  prevent, 
it  is  clear  that  his  consent  in  this  case  was  not  a  breach 
of  the  covenant.  It  has  been  suggested,  that,  perhaps, 
the  purchaser  might  have  refused  the  conveyance  unless 
it  were  made  with  the  consent  of  the  defendant,  but  the 
Cotkrt  cannot  raise  that  point,  inasmuch  as  the  repli- 
cation does  not  allege  that  the  consent  of  the  defendant 
was  an  ingredient  in  the  transaction  necessary  to  the 
acceptance  of  the  conveyance. 

(a)  2  Cvwp,  895. 

HOLROTD 
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r   ■ 

1827*  HoLROYD  J.     I  am  of  the  same  opinion  upon  all  the 

„  questions  in  this  case.     The  traverse  in  the  second  plea 

agmmai        is  bad  on  two  grounds;  first,  it  is  a  traverse  of  matter  of 

law;  secondly^  it  is  inconsistent  with  the  inducement. 

The  fifth    plea  discloses  a  breach  of  covenant*  and, 

therefore,  upon  that  part  of  the  pleadings  the  plaintiff* 

r'c:  • -.vsv. '^-  ia'^entitled  to  judgment     Upon  the  second  breAdi,'  I 

' :.  '.     1^  think  that  the  permission  therein  mentioned  is  not  6uch 


""^''     ,\,' j  a8;.to  be  within  the  meaning  of  the  covenant.     If  the 


.-. «  • 


i(. 


'deed  csonveying  to  Schdles  would  operate  as  ef&ctaaliy 
if  executed  by  Hislqp  without  the  defendant's  permis- 
sion as  with  it,  then  the  permission  really  has  nothing 
to  do  with  the  deed.  The  covenant  extends  to  such 
permissive  acts  only  as  have,  through  the  permission,  an 
operative  effect  in  charging  tlie  estate. 

Judgment  for  the  plaintiff  upon  the  demurrer, 
to  the  second  and  fifth  pleas  to  tlie  first  breach, 
and  upon  the  demurrer  to  the  replication  to 
the  second  plea  to  the  second  breach ;  and  for 
the  defendant  upon  the  demurrer  to  the  re- 
plication to  the  sixtli  plea  to  the  second 
breach,  (a) 

(n)  Liitlc'dale  J.  was  sitting  at  the  Old  Bailey. 
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■  f 
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Doe  on  the  demise  of  Llotd  against 

P^SSINGHAM. 


P^JECTMENT  for  lands  in  the  county  of  Merianeihi'  WbrnuMtat* 
Plea,  the  general  issue.     At  the  trial  before  Bar*  ^.^totheoM 
roi^gh  J.,  at  the  last  Summer  assizes  for  Salcpf  it  ap*  f^  ^^^  {|^{^ 
peared  that  the  lessor  of  the  plaintiff  claimed  as  devisee  2e'l^l*^t«, 
io,  tail  under  the  will  of  Catherine  Lloyd*  who  was  oo-  ""^  t^t  •!- 

*^  though  he  took 

heiress,  with  her  sister  Maty^  of  Giwn  lAcyd^  who  died  >t  by  the  com. 

mon  law,  and 

ioi  1774.     In  1746,  by  indenture  made  between  bim«  notbyforcoof 

the  statute  of 

seJS  G.  Uoydj  of  the  first  part,  Sarah  Hill  of  the  second'  uset»  yet  the 
part.  Sir  Rowland  Hill  and  John  Wynne  of  the  tbhd  could  not  be 
P^rt,  and  Sir  Watkin  Williams  Wynne  and  Edward  Uoyd  JSJ^'Je, 
of  the  fourth  part;   in  consideration  of  an  intended 
iDarriage  with  the  said  Sarah  Hill^  and  of  a  sum  of 
8000/.,  being  the  marriage  portion  of  the  said  Sarah 
JHilly  paid  or  secured  to  be  paid  to  him  Giwn  Uoyd^  he, 
Givn  Uqyd^  did  grant,  release,  and  confirm  unto  the 
said  Sir  Watkin  Williams  Wynne  and  Edward  Liayd  in 
their  actual  possession  then  being,  by  virtue  of  an  in- 
denture of  bargain  and  sale,  &c.,  and  to  their  heirs  and 
assigns^  certain  premises  therein  particularly  described, 
and,  amongst  others,  the  premises  in  question ;  to  have 
and  to  hold  the  said  premises  with  their  appurtenances, 
unto  the  said  Sir  Watkin  Williams  Wynne  and  Edward 
Uoyd,   their  heirs   and  assigns;    to   the  only   proper 
use  and  behoof  of  them  the  said  Sir  Watkin  Williams 
Wynne  and    Edivard  IJoydj    their   heirs    and   assigns 
for  ever,  upon  trust,  nevertheless,  and  subject  to  the 

several 
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XS97*       several  uses,   intents,  and  purposes  therdnafter  men- 
_'  tioned.  that  is  to  say,  to  the  use  of  the  said  Gtwn  Uoud 

Dob  dem.  ...  . 

L&oTD        and  his  heirs  until  the  said  intended  marriage  should 

ugnnst 

Famhtosam.   take  effect,  and  from  and  after  the  solemnization  of  the 
said  intended  marriage,  then  to  the  use  and  behoof  of 
Gtwn  Uoyd  and  Sarah  his  intended  wife,   and  their 
assigns,  for  and  during  the  term  of  their  natural  lives, 
and  the  longer  liver  of  them,  as  and  for  her  jointure 
and  in  lieu  and  full  satisfaction  of  dower ;  and  from  and 
after  the  decease  of  such  survivor  to  the  use  of  Sir 
Ronpland  Hill  and  John  Wyniie^  their  executors,  admi- 
nistrators, and  assigns,  for  the  term  of  1000  years,  to 
and  for  the  several  intents  and  purposes  thereinafter 
.mentioned;  and  from  and  after  the  expiration  or  other 
sooner  determination  of  that  estate,  to  the  use  and 
behoof  of  the  first  son  of  the  body  of  the  said  Giwn 
Ucyd  on  the  body  of  the  said  Sarah  Hill,  his  intended 
wife,  lawfully  to  be  begotten,  and  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing ;  and  for  default 
of  such  issue,  to  the  use  and  behoof  of  the  second  son 
in  like  manner,  and  then  to  the  daughters ;  and  for  de- 
fiiult  of  such  issue,  to  the  use  and  behoof  of  the  said 
Giwn  Lloj/dy  his  heirs  and  assigns  for  ever.     And  it  was 
thereby  declared  and  agreed  by  and  between  all  and 
every  the  said  parties  to  the  said  indenture,  that  the 
term  of  1000  years  thereinbefore  limited  to  Sir  Ito-jcla?id 
Hill  and  John  JVi/nnCy  was  upon  trust  that  they  did  and 
should   immediately  after  the  decease  of  Giwji  Lloyd^ 
by  sale  or  mortgage  of  the  whole  or  any  part  thereof^ 
raise  the  sum  of  3000/.  to  be  paid  and  applied  in  manner 
thereinafter  mentioned.     And  it  was  thereby  declared 
and  agreed  by  and    between  the  parties   to   the  said 
indenture  that  a  sum  of  4000/.  of  the  said  sum  of  8000/. 

should 
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should  immediately  after  the  solemnization  of  the  said  18S7. 
intended  marriage  be  paid  into  the  hands  of  them'  the  JITxIL 
said  Sir  Rowland  Hill  and  John  Wynne^  upon  trust  that  Ltdn 
the  same  should  be  paid,  laid  out,  and  applied  by  them  "BiammmiLU. 
vith  all  convenient  speed  in  the  purchase  of  freehold 
lands,  tenements,  or  hereditaments  in  fee  simple,  in  the 
'  county  of  Merioneth  aforesaid  or  elsewhere  in  the  prin- 
cipality of  Walesj  or  in  that  part  of  Great  Britain  called 
England^  with  the  approbation  of  them  the  said  Qixon 
Uoyd  and  Sarah  Hill^  his  intended  wife,  or  the  survivor 
of  them,  testified  by  any  deed  or  writing  under  the 
hands  and  seals  of  them  the  said  Giwn  Uoyd  and  Sarah 
HiU^  and  the  survivor  of  them,  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses ;  and  that 
the  said  lands,  tenements,  and  hereditaments,  when  so 
purchased,  and  every  part  and  parcel  thereof,  with  their 
appurtenances,  should  be  conveyed  to  them  the  said  Sir 
Watkin  Williams  Wynne  and  Edward  Uoyd^  and  their 
heirs,  and  to  the  survivor  of  them  and  his  heirs,  to  and 
for  the  use  and  lehoof  of  the  several  persons^  and  for 
such  estate  and  estates  as  the  premises  thereinbefore  men- 
tioned, and  thereby  granted  and  released  by  the  said 
Gixvn  Zloyd  were  conveyed,  settled,  limited,  and  ap- 
pointed. And  it  was  thereby  also  further  declared  and 
agreed  that  in  case  there  should  be  no  issue  of  the  said 
intended  marriage,  and  that  the  said  Sarah  HiU  should 
be  minded  by  her  last  will  and  testament  to  give  or 
devise  any  sum  not  exceeding  4000/.,  or  the  estate 
thereby  intended  to  be  purchased  therewith,  or  any 
part  thereof  as  aforesaid,  to  any  person  or  persons  what- 
soever, it  should  be  lawful  to  and  for  her  the  said 
Sarah  Hilly  notwithstanding  her  coverture^  to  give  and 
devise  the  same,  or  any  part  thereof)  to  such  person 

or 
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1827«        or  persons,  and  to  and  for  such  estate  and  estateSf  and 

Bob  dnb.  ^"^^  VLses^  intents,  and  purposes,  as  she  should  limitp 
Lloto  direct  and  appoint:  and  in  such  case  they  the  said 
PAMiNoirAiff.  Sir  Watiin  Williams  Wynne  and  Edward  Hayd  should 
stand  seised  of  all  and  every  the  lands,  tenements,  and 
hereditaments  so  to  be  purchased  as  aforesaid,  to  them 
and  their  heirs,  to  and  for  such  uses,  intents,  and  pur- 
poses, as  she  the  said  Sarah  Hill  should,  by  such  her 
last  will,  limit,  direct,  and  appoint ;  and  then  and  from 
thenceforth  all  and  every  the  uses  and  limitations  to  the 
said  Giwn  Llcyd  and  his  heirs,  of  and  concerning  the 
said  lands,  tenements,  and  hereditaments  to  be  pur- 
chased as  aforesaid,  should  cease,  determine,  and  be 
absolutely  void,  to  all  intents  and  purposes  whatsoever. 
Giwn  Z/qycf  died  in  1774,  and  SaraJi  his  wife  in  17829 
intestate,  and  without  having  had  any  issue.  Catherine 
Uoyd^  the  testatrix,  continued  in  possession  of  the  estate 
from  the  death  of  Sarah  Lloyd  until  the  time  of  her  own 
death,  in  1787.  For  the  defendants,  it  wns  contended, 
that  the  le^al  estate  was  vested  in  Sir  JF.  /[".  Wynne  and 
Edward  Lloyd^  by  the  deed  of  1746,  and,  consequently, 
that  neither  Giwn  Lloyd  nor  the  testatrix  had  any  legal 
estate;  and,  therefore,  the  lessor  of  the  plaintiff  could 
not  derive  any  such  estate  from  her.  The  learned  Judge 
reserved  the  point,  and  the  plaintiff  having  obtained  a 
verdict,  a  rule  nisi  for  entering  a  nonsuit  was  granted  in 
Michaelmas  term. 

Tauntony  Campbclly  and  Richards  now  shewed  cause. 
There  are  three  grounds  upon  which  the  Court  ought 
to  discharge  this  rule.  First,  by  the  words  of  limitation 
in  the  deed  of  1746  the  use  was  not  executed  in  the 
trustees,  but  in  the  different  persons  to  whose  use  the 

settle- 
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scttl«inent  was  made.     Secondly,  there  can  be  no  doubt        1827* 

that  it  was  the  intention  of  the  settler  that  the.  use  ■ 

DoK  den. 

shotild  be  executed  in  the  parties  beneficially  interested,        Llotb 
and  the  Court  should  put  that  construction  upon  the    PAmvoBA^. 
iostrument  which  will  give  effect  to  the  intention  of  the 
parUes.     Thirdly,  the  purposes  of  the  trust  having  been 
at  an  end  for  more  than  thirty  years,  the  Court  will 
presume  a  reconveyance.     As  to  the  first  point,  it  is 
dear,  that  if  the  settlement  had  stopped  after  giving  the 
estates  to  Sir  W.  W.  Wynne  and  Ednoard  LUn/d^  and 
their  heirs,  habendum  to  the  use  of  them   and  their 
heirs,  they  would  have  had,  not  the  use,  but  the  seisin 
at  common  law ;  and,  therefore,  although  there  are  sub- 
sequent uses  declared  to  other  persons,  those  uses  are 
not  void,  but  are  fed  out  of  the  common  law  seisin  of 
the  trustees.     It  must  be  admitted,  that  there  can  be  no 
second  use  executed ;  for  tlie  first  set  of  uses  is  fed  out 
of  the  first  seisin,  and   there  is  nothing  to  feed  the 
second  set  of  uses.     But  the  words  of  the  statute  are, 
^*  That  where  any  person  or  persons  stand  or  be  seised 
of  and  in  any  honours,  castles,  &c.  to  the  use,  confidence, 
or  trust  of  any  other  person  or  persons,  &c.,  that  in 
every  such  case  such  person  and  persons  that  have  any 
such  use  shall  hereafter  be  deemed  and  adjudged  in 
lawful  seisin,  estate,  and  possession  of  the  same  honours, 
&C."    Lord  Baco7iy  in  his  reading  on  the  statute  of 
uses  (a),  observes,  upon  the  word  oMe?*,  that  the  statute 
jneant  not  to  cross  the  common  law,  and  that  the  word 
other  was  put  in,  meaning  the  divided  use,  and  not  the 
conjoined  use.    Again  in  p.  62.  he  says,  **  If  I  enfeoff  A. 
to  the  use  of  his  right  heirs,  A,  is  in  the  fee  simple,  not 

(o)  Page  45. 

Vol.  VI.  Y  by 
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1M7.       by  the  statute,  but  by  the  common  law."    And  in  p.  63. 

jj^  ^^^      he  fays,  "  The  whole  scope  of  the  statute  wAs  to  remit 

LiovD        the  common  law,  and  never  to  intermeddle  where  the 

9gauui 

pAtttiittHAii.  common  law  executed  an  estate ;  therefore  the  statute 
ought  to  be  expounded,  that  where  the  party  seised  to 
the  use  and  the  cestuy  que  use  is  oiie  person,  he  never 
taketh  by  the  statute,  except  there  be  a  direct  impossi- 
bility or  impertinency  for  the  use  to  take  effect  by  the 
common  law."  Jenkins  v.  Young  (a),  reported  also  by 
the  names  of  Meredith  v.  Joans  (6),  was  decided  accord- 
ing to  this  doctrine,  which  was  also  followed  by  this 
Court  in  Doe  v.  Prestwidge  {c).  The  first  use  de- 
clared in  the  deed  in  question  to  the  trustees  was  ab- 
sorbed and  extinguished  in  their  seisin,  and  has  no 
effect  in  preventing  the  operation  of  the  statute  upon  the 
second  set  of  uses.  There  is  not,  indeed,  any  case  de^ 
ciding,  that  where  the  estate  is  given  to  ^.,  to  the  use  Of 
A.i  with  a  second  limitation  to  the  use  of -B.,  then  the 
second  use  is  executed  by  the  statute ;  but  that  neces- 
sarily follows,  from  the  doctrine  that  A.  is  in  by  the 
common  law,  and  not  by  the  statute.  TyrreVs  case  (rf) 
is  the  first  in  which  it  appears  to  have  been  decided  that 
an  use  cannot  be  limited  upon  an  use ;  but  tliere  the 
bargainee  clearly  took  tlie  legal  estate  by  the  statute, 
and  not  by  the  common  law.  Hopkins  v.  Hopkins  {e) 
may  be  relied  on  for  the  defendant,  where  Lord  Hard-- 
wicke  said,  that  the  statute  of  uses  had  had  no  other 
effect  than  to  add,  at  most,  three  words  to  a  conveyance ; 
but  the  instance  by  which  he  illustrates  that  is  of  a 
limitation  to  A.  and  his  heirs  to  the  use  of  J8.  and  bis 


(a)  Cro,  Cur,  230.  (b)  Cro.  Car.  244, 

(c)  4  M.  4-  S.  178.  (d)  Dyer,  155. 

(0)   1  Atk.  581, 


heirs, 
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hdra,  an  trust  for  D.    Lady  Whetstme  v.  Bury  (a),  and  ne      1 887. 
Aiiwn^Geruraly^  Scott  (£),  certainly  appear  to  be  autho- 


rities against  (he  present  plaintiiF;  but  in  the  former  the      .  I^^vf) 
terms  of  the  settlement  are  not  clearly  stated,  and  the  .fsmf^t^m* 
point  ia  question  was  not  there  in  judgment ;  in  the  latter 
it  was  dearly  the  intention  of  the  parties  that  Barkery  to 
whom  the  estate  was  in  the  first  instance  conveyed, 
should  take  the  legal  estate.     In  this  case  the  intention 
is  clearly  the  reverse  of  that,  for  if  the  legal  estate  re- 
mained in  the  trustees,  Giwn  Uoyd  could  only  have. an 
equitable  estate,   even  though   the  intended  marriage 
never  took  effect,  nor  would  the  limitation  to  the  wife 
cpeiate  as  a  legal  bar  of  dower,  for  which  puipose  it  wb^ 
made.    Again^  the  term  created  for  raising  portions 
«9uld  be  merely  an  equitable  term,  which  is  manifestly ' 
contrary  .  to  the.  intention  of  the  parties.     The  clause 
i€specti|ig  the.lands  to  be  purchasecl  with  the  wife's  fop*  ^ 
tnne  is  also  important,   for  it  appears  to  have  been 
intended  that  they  should  go  to  the  same  persons  as  the 
other  property,  and  it  is  clear  that  the  trustees  would 
not  take  the  legal  estate  of  the  lands  so  purchased. 
Under  such  circumstances  the  Court  ought  so  to  con- 
atme  the  deed  as  to  give  effect  to  that  which  the  parties 
doubtless  did  intend,  viz.  tliat  the  legal  estate  should  go 
in  SQOceasion  to  those  parties  in  whose  favour  uses  are 
declaredi  accoi*ding  to  the  doctrine  of  WiUe$  C.  J.*  in 
Parkhurst  v.  Simith  (c).     But,  lastly,  if  that  cannot  be 
dooe^  at  all  events  at  this  distance  of  time  a  reconvey- 
ance of  the  legal  estate  ought  to  be  presumed,  Warren  v* 
GrUR%nU€{f£)\  and.  if  tlie  Court  see  that  the  jujry  on 

(a)  9  P.  W.  146.  (6)  Cau  temp.  Talb.  1S8. 

(c)   WUteh^VI.  '    (<0  S  At.  1139. 

Y  2  another 
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18S7.        another  trial  could  only  come  to  that  conclusioD^  ccm- 
.         sistently  with  the  fects  of  the  case,  they  will  not  disturb 
Llotd        the  verdict  found  for  the  plaintiff. 

agninst 

PAtUKQAAV. 

Shadwellj  Oldnall  Bussellj  and  E.  F.  WiUiams  contri. 
The  setdement  in  question  is  so  obscurely  drawn  as  to 
leave  the  intention  of  the  paities  altogether  doubtful^ 
and  where  that  is  the  case,  the  words  must  have  their 
ordinary  legal  effect  It  is  said  that  the  legal  estate  was 
not  intended  to  be  vested  in  the  trustees,  because  in  that 
case  there  would  be  no  legal  jointure  given  to  the  wife  in 
bar  of  dower,  and  no  legal  term  to  the  trustees  to  raise 
portions.  But  if  the  legal  estate  were  not  vested  in 
thern^  as  there  are  no  trustees  to  preserve  contingoit 
remainders,  it  would  have  been  in  the  power  of  the  first 
tenant  for  life  to  defeat  all  the  contingent  remainders^ 
which  clearly  could  not  have  been  the  intent  of  the 
parties.  This  is  a  sufficient  answer  to  the  argument 
arising  out  of  the  presumed  intention.  Then  as  to  the 
legal  effect  of  the  words  of  the  conveyance,  it  is  impos- 
sible to  find  any  substantial  difference  between  this  case 
and  those  which  have  already  been  cited,  Lady  Whetstone 
V.  Bury  {a\  and  The  Atto^mey-General  v.  Scott  (b)  s  and  in 
Tipping  v.  Cousins  (c),  a  dictum  of  Lord  Hale  is  quoted, 
that  whether  feoffees  take  by  the  common  law  or  by  the 
stJitute,  yet  where  the  use  is  once  disposed  of  to  them 
and  their  heirs,  whetlier  the  statute  executes  it  or  not, 
there  cannot  be  an  use  upon  an  use,  nor  a  trust  upon 
such  use  to  be  executed  by  the  statute.  Robinson  v. 
Comyiis  {d)  is  to  the  same  effect.  The  only  remaining 
point  is  the  presumption  of  a  reconveyance ;  now  at  all 

(a)  2  p.  W.  14<J.  (b)  Cos,  temp.  Taib.  138. 

(c)  Ccmb,3l2.  (rf)  Cus,  temp.  Taib.  164. 

events 
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erents  the  Court  cannot  act  upon  that,  and  if  the  lessor 
of  the  plaintiff  relied  upon  it,  the  question  should  have 
been  raised  at  the  trial.     But  that  could  not  be  done, 
because  it  was  inconsistent  with  the  other  argument  that 
the  legal  estate  never  vested  in  the  trustees.     Nor  is 
there  any  case  to  justify  the  presumption,  unless  the 
possession  has  gone  in  conformity  with  the  presumption 
afterwards  made,  which  it  has  not  done  in  this  case. 
Besides,  the  person  under  whom  the  lessor  claimed  was 
only  in  possession  for  five  years,  from  1782  to  1787 ;  it 
was  therefore  most  probable  that  no  reconveyance  was 
made  to  her;  and  according  to  Dae  v.  liecd{a\  a  jury 
ooglit  not  to  find  a  reconveyance  unless  tliey  really  be- 
lieve it  to  have  been  made. 


18f7. 

Dox  dcnw 
I.ix>rB 


PAtuaoMAi^ 


Bayley  J.  I  am  of  opinion  that  we  ought  not  to 
make  the  rule  absolute  for  entering  a  nonsuit,  but  that 
there  should  be  a  new  trial  in  this  case.  Considering 
the  length  of  time  that  has  elapsed  since  the  purposes  of 
the  settlement  made  by  Giwn  Lloyd  were  at  an  end,  J 
think  the  question  as  to  presuming  a  reconveyance  ot 
the  l^al  estate  ought  to  be  submitted  to  a  jury.  The 
first  point  for  our  consideration  is  upon  the  construction 
of  the  settlement ;  for  if  it  vested  the  legal  estate  in  the 
trustees,  then  the  lessor  of  the  plaintiff  had  not  the  legal 
iestate  unless  there  had  been  a  reconveyance.  The 
limitation  is  to  Sir  W.  Wi  Wynne  and  E.  ZJqydj  and  to 
their  heirs  and  assigns,  habendum  to  them  their  heirs 
and  assigns,  to  the  only  prop^  use  and  behoof  of  them 
tbtir  heirs  and  assigns  upon  certain  trusts.  I  felt  upon 
first  reading  it,  that  tliis  was  in  a  very  singular  form, 
and  it  appeared  to  me  that  die  words  ^'  to  the  use  and 


(a)  5  n.  «$  ./.  'J3'J. 

Y  3 


behoof 
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1887*       behoof  of  them   theu*  heirs  and   assigns,"   had  been 

•  ■  ^  Introduced  by  an  accidental  mistake,  but  I  now  think 

DoK'dtm. 

Iium>       that  they   were    introduced    by   design,    but   through 

PAflttMOBAic   ignorance.     It  is  certainly  singular  that  Giwn  Uqyd 

should  part  with  the  legal  estate  immediately  on  the 

execution  of  the  settlement,  and  that  he  and  his  wife 

■ 

should  only  be  equitable  tenants  for  life.  It  is  also 
singular  that  the  term  created  for  the  purpose  of  rising 
portions  should  be  a  mere  equitable  term,  and  that 
the  lands  to  be  purchased  with  the  4000/.  should  be 
limited  in  such  a  manner  as  to  leave  it  doubtful  whe- 
ther or  no  the  cestui  que  trust  would  take  the  legal 
estate*  That  would  not  necessarily  be  the  case ,  for  the 
direction,  that  the  estate  purchased  should  be  limited 
**  for  such  estate  and  estates"  as  the  other  premises, 
might  mean  for  equitable  estates ;  and,  therefore,  this  is 
not  absolutely  inconsistent  with  the  idea  that  the  trustees 
were  to  take  the  legal  estate.  And  on  the  other  hand, 
the  power  which  Giwn  Lloi/d  and  his  wife  would  have 
had  to  defeat  all  the  contingent  limitations,  if  the  trustees 
did  not  take  the  legal  estate,  shews  so  sti:ong  a  purpose 
to  be  answered  by  construing  the  deed  according  to  the 
strict  legal  operation  of  the  language  used,  that  I  think 
we  are  not  at  liberty  to  put  any  otner  construction.^~:m 
upon  the  words  than  that  which  they  usually  bear,  'tmv. 
Now,  ever  since  I  have  belonged  to  the  profession  of  ^z^f 
the  law,  I  have  invariably  understood  that  an  use  cannor  ^=ix)t 
be  limited*  upon  an  use.  That  is  admitted  to  be  so  i 
general,  but  a  distinction  has  been  taken  where  th< 
limitation  is  to  A.^  to  the  use  of  A.  in  trust  for  -B.,  anc^  ^^ 
it  is  said  that  then  A,  is  in  by  the  common  law.  Tha^r"^^ 
is  true ;  but  he  is  in  of  the  estate  clothed  with  the  usc^^r 
which  is  not  extinguished,  but  remains  in  him.     In  th —  ^ 

cas^ 
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of  Meredith  v.  Jones,  cited  in  argument  to  shew  18S7. 

*d^t  where  an  estate  is  limited  to  A.,  to  the  use  of  ^.,  he  — — 

_       ,  Doc  QWIIIa 

in  by  the  common  law,  it  is  said,  ^^  for  it  is  not  an  Llot» 


^se  divided  from  the  estate,  as  where  it  is  limited  to  a  P4teui< 
stranger,  but  the  use  and  the  estate  go  together**  That 
case  therefore  shews,  that  although  the  trustees  in  this 
case  might  be  in  by  the  common  law,  yet  they  were  in 
both  of  the  estate  and  the  use.  There  are  two  cases 
expressly  in  point.  Lady  Whetstone  v.  Bury  is  a  very 
cli^ar  case,  and  the  words  used  were  precisely  the  same 
as  those  found  i^  the  deed  in  question,  and  it  was  there 
d^ided,  and  also  in  The  Attorney-General  v.  Scatty 
which  came  before  Lord  Talbot,  one  of  the  greatest  real 
property  lawyers  that  ever  filled  the  office  of  Lord  Chan- 
cellor, that  the  legal  estate  vests  in  him  to  whom  by  the 
words  of  the  instrument  the  use  is  limited.  Upon  the 
authority  of  these  two  cases,  I  am  of  opinion  that  the 
use  of  the  estate  in  question  was  executed  in  the  trustees. 
Then,  upon  the  other  question,  there  is  certainly  some 
ground  for  presuming  a  reconveyance ;  but,  on  the  one 
hand,  I  think  the  Court  would  be  going  a  great  deal 
too  far  were  they  to  make  such  a  presumption,  and, 
on  the  other,  I  think  the  lessor  of  the  plaintiff  ought  to 
have  an  opportunity  of  submitting  that  point  to  a  j[ury. 
The  rule  should,  therefor^  be  made  absolute  for  a  new 
trial. 

HoLROYD  J.  I  agree  with  my  Brother  Bayley,  that 
in  this  case  there  ought  to  be  a  new  trial.  Upon  the 
first  perusal  of  the  deed  in  question  I  had  no  doubt 
th^  the  legal  estate  was  vested  in  the  trustees,  having 
always  understood  that  an  use  cannot  be  limited  upon 
an  use ;  and  although  I  was  struck  by  the  ingenuity  of 

Y  4  the 
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1827.       the  distinction  pointed  out  by  Mr.  Taunton^  yet  upon 

J~7"       further  consideration  it  appears  tome  that  his  argument 

Llotd        does  not  warrant  it.      The  argument   is,  that  as  the 

ogainst 

9AmnionMM»  trustees  did  not  in  the  first  instance  take  to  the  use  of 
another,  but  of  themselves,  they  were  in  by  the  oomnum 
law,  and  not  the  statute ;  that  the  first  use  was,  therefore^ 
of  no  effect,  and  the  case  was  to  be  considered  as  if  the 
deed  had  merely  contained  the  second  limitation  to  uses. 
But  that  is  not  so,  for  although  it  be  true  that  the 
trustees  take  the  seisin  by  the  common  law,  and  not  by 
the  statute,  yet  they  take  that  seisin  toi^he  use  of  them- 
selves, and  not  to  the  use  of  another,  in  which  case  alone 
the  use  is  executed  by  the  statute.  They  are,  therefore, 
seised  in  trust  for  another,  and  the  legal  estate  remains 
in  them.  As  to  the  question  of  intention,  even  if  it 
were  intended  that  the  deed  should  operate  in  a  different 
mode  from  that  pointed  out  by  the  law,  when  the  l^al 
estate  is  given  to  trustees,  that  intention  cannot  counter- 
vail the  law.  But  the  intention  appears  to  me  alto- 
gether doubtful ;  the  absence  of  trustees  to  preserve 
contingent  remainders  affording  a  strong  reason  for  sup- 
posing that  the  parties  meant  to  give  the  legal  estate  to 
the  trustees. 

LiTi'LEDALE  J.  I  am  entirely  of  the  same  opinion. 
It  is  said,  that  by  the  construction  now  put  upon  the  deed 
the  intent  of  the  parties  will  be  defeated.  If  we  were  not 
construing  a  deed,  I  should  feel  disposed  to  give  a  liberal 
effect  to  the  intention,  but  if  all  matters  of  convenience 
and  inconvenience  which  raise  a  presumption  of  in- 
tention are  to  be  taken  into  consideration,  as  affording 
rules  for  the  construction  of  deeds,  and  are  to  have  the 
effect  of  overruling  the  plain  words  of  such  instruments, 

the 


affxuut 
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die  law  will  very  soon  be  thrown  into  utter  confusion.  1827« 
Here,  however,  there  is  a  balance  of  inconveniences,  rwdZl 
and  therefore  we  may  come  at  once  to  the  legal  con-  Llovd 
stniction  of  the  settlement.  I  never  entertained  a  doubt 
that  a  second  series  of  uses  could  not  be  executed.  It 
is  tme^  that  certain  cases  shew  these  trustees  to  have 
taken  the  estate  by  the  common  law,  but  they  took  it 
coupled  with  the  use.  The  cases  cited  upon  this  point 
are  perfectly  clear,  and  they  are  well  collected  in  a  note, 
by  Serjt.  WtUiamSf  to  Jefferson  v.  MorUm  (a).  However, 
ibr  the  reasons  given,  I  think  that  there  ought,  not  to  be 
a  nonsuit,  but  a  new  trial. 

Rnle  absolute  for  a  new  trial. 

(a)  tSauruLU.  n.  (17). 


The  Company  of  Proprietors  of  the  Stafford- 
shire and  Worcestershire  Canal  Navigation    • 
against  F.  Hallek,  Gent.,  One,  &c. 

/^^ASE  against  tlie  defendant  for  digging  clay-pits  in  By  an  act  of 

his  field  adjoining  to  the  bank  and  towing-path   Canal  Company 
of  the  canal  of  the  plain tifiPs,  in  consequence  whereof  repair  the  banka 
the  bank  slipped  down,  and  the  towing-path  was  ren-  j^  ^  ^'^ 
dered  unsafe,  and  the  plaintiffs  incurred  great  expence  ^^f^^,^  ^^ 
in  repairing  the  damage.     Plea,   not  guilty.    At  the  "^^'^^^^'j 
trial  before  Garrorj)  B.,  at  the  Summer  assizes  for  the  joining  land 

for  digging 
c)ay-pits  upon 
bis  own  land,  and  causing  tbe  plaintifTs*  banks  to  gire  way.  there  was  some  eridence  to 
■haw  that  the  bank  was  not  in  good  repair ;  but  the  learned  9udge  directed  the  jury  to  find 
for  the  plaintiffs,  if  they  thought  that  the  falling  in  of  the  bank  was  caused  by  tbe  defend- 
SHttTa  haTing  dug  clay-pits :  Held,  that  the  plaintiff*  were  not  entitlad  to  recorer,  unless 
at  the  time  when  the  bank  gave  way  it  was  in  good  repair,  and  that  question  not  having 
•nbmittcd  to  the  jury,  a  new  trial  waa  granted. 

county 
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1827.  county  of  Worcester,  1826,  the  following  appeared  to 
■  be  the  facts  of  the  case.  The  Plaintiffs  were  a  com- 
Cuml  Co.  pany  established  by  the  stat  6  G.  3.  for  making  and 
Hauht.  maintaining  the  Worcestershire  and  Staffordshire  canaL 
The  defendant  was  the  owner  of  land  in  the  parish  of 
Kidderminster  in  the  county  of  Worcester,  contiguous 
and  next  adjoining  to  the  canal.  In  1825  he  caused 
clay*pits  ta  be  dug  upon  his  own  land  near  to  and  in 
the  direction  of  the  banks  of  the  canal  for  fifty-five 
feet,  without  causing  any  injury  to  those  bonks.  He 
then  caused  a  clay-pit  to  be  dug  at  the  same  distance 
from  the  bank,  beyond  the  fifty-five  feet,  and  in  Jufy 
1825  that  part  of  the  bank  of  the  canal  which  was  con- 
tiguous and  next  adjoining  to  the  land  last  excavated, 
gave  way.  The  bank  at  this  part  of  the  canal  consisted 
of  sand.  There  was  evidence  to  shew  that  it  had  not,  at 
this  place,  been  sufficiently  puddled  so  as  to  prevent  the 
water  oozing  through  it  and  injuring  the  bank,  but  it 
was  proved  that  the  bank  would  have  stood  if  the  clay 
«  had  not  been  dug  from  the  adjoining  land.  The  canal 
act  enacted  that  the  company  should  at  their  own  charges 
divide,  and  separate,  and  keep  constantly  divided  and 
separated  the  towing-paths  on  each  side  of  the  canal, 
and  navigable  trenches  or  passages,  or  such  part  or 
parts  thereof  as  should  be  found  necessary  by  the  com- 
missioners, with  a  sufficient  post  and  rail,  hedge,  ditch, 
trench,  bank,  or  other  fence  sufficient  to  keep  in  sheep 
and  other  cattle,  to  be  set  and  made  on  the  lands  or 
grounds  which  should  be  purchased  by,  conveyed  to,  or 
vested  in  them  from  the  lands  or  grounds  adjoining  to 
such  towing-paths,  and  should  at  their  own  costs  from 
time  to  time  maintain  and  support  the  towing-paths, 
and  the  posts,  rails,  hedges,  ditches,  trenches,  banks, 

and 


IN  THE  7th  &  8th  Years  or  GEORGE  IV.  819 

and  other  fences  so  set  up  and  made  as  aforesaid,  and       1887. 
should,  at  their  own  charges,  make  and  set  up 


SrAiroBoonME 
£ates»  bridges,  and  stiles  over  the  hedges  and  fences,      Csmi  Co. 

and  all  such  gates,  stiles,  bridges,   arches,  and  other      HAunr. 

conveniences  so  to  be  made,  should  from  time  to  time 

be  supported,  maintained,  and  kept  in  sufficient  repair 

by  the  company  of  proprietors.     By  another  clause  it 

was  enacted,  tliat  nothing  contained  in  that  act  should 

extend  to  defeat,  prejudice,  or  affect  the  right  of  any 

lord  of  any  manor,  common,  or  waste  grounds,  or  of 

any  owner  of  any  lands  in,  upon,  or  through  which  the 

said  canal,  towing-path,  wharfs,  quays,  &c.,  or  any  of 

them,  should  be  made,  to  the  mines,  minerals,  or  quarries, 

or  to  the  salt  springs,  brine,  or  rock  salt,  lying  or  being 

within  or  under  the  lands  to  be  set  out  or  made  use  of 

* 

for  such  canal,  &c.,  or  any  of  them ;  but  all  such  mines, 
minerals,  quarries,  &c.  were  thereby  reserved  to  the 
lords  of  such  manors,  common  or  waste  grounds,  or  such 
owner  or  owners  of  such  lands  respectively,  subject  to 
the  conditions  and  restrictions  therein  contained,  to  take 
and  carry  away  to  his  or  their  own  use,  such  mines, 
minerals,  and  quarries,  not  thereby  injuring  the  canal. 

It  was*  ni^d  to  the  jury  by  the  defendant's  counsel, 
upon  the  evidence,  that  the  bank,  at  the  time  when  it 
gave  way,  was  not  in  a  proper  state  of  repair,  and  it  was 
insisted  that  the  act  of  parliament  having  required  the 
company  to  keep  the  bank  in  repair,  the  proprietors 
of  the  adjoining  lands  were  entitled  to  expect  it  to 
be  so  kept,  and  to  work  their  lands  to  that  extent 
«  which  they  might  have  done  without  injury  to  the 
bank,  if  it  had  been  in  a  proper  state  of  repair;  that 
the  defendant  at  all  events  had  a  right  to  dig  as  much 
day  from  his  own  land  as  he  might  have  done  without 

injury 
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ld27.       injury  to  the  plaintifl^   if  their  bank  had  been  in  a 

""  sufficient  state  of  repair,  and  if  he  dug  no  more  in 

Cuwl  Co.      this  instance,   and  the  plaintifis'    bank  gave  way   in 

agaimt 

Hallkw.  consequence  of  his  having  dug  clay  to  that  extent,  the 
falling  in  of  the  bank  was  caused,  not  by  any  wrong/id 
act  of  the  defendant,  but  by  a  breach  of  duty  of  the  plain- 
ti£&,  viz.  their  neglect  to  repair  their  banks ;  that  the 
company  therefore  could  not  recover  for  any  damage 
resulting  to  them  by  reason  of  the  defendant's  having 
dug  for  clay  upon  his  own  land,  if  that  damage  would 
not  have  happened,  provided  they  had  done  their  duty 
and  properly  repaired  their  bank.  The  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintifli^ 
if  they  were  of  opinion  that  the  bank  had  fallen  in, 
in  consequence  of  the  defendant's  having  dug  the  day. 
A  verdict  having  been  found  for  the  plainti£&,  CSounp- 
bell  in  Michaelmas  term  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  learned  Judge  had  not 
left  the  question  to  the  jury,  whether  the  injury  would 
have  happened  if  the  bank  of  the  canal  had  been 
in  a  sufficient  state  of  repair.  Upon  the  case  coming 
on  for  argument  on  a  former  day,  it  was  suggested  by 
the  plaintiffii'  counsel  that  the  learned  Judg^  had,  in 
fact,  left  that  question  to  the  jury.  Mr.  Baron  Ganxno 
now  informed  the  Court  that  he  had  not  left  the  question 
to  the  jury,  whether  the  water  would  have  escaped  out 
of  the  canal  if  the '  bank  had  been  in  a  good  state  of 
repair. 

Oldnall  Russell  and  /lo/rrg/^  now  shewed  cause.  The 
act  of  parliament  only  requires,  that  the  banks  of  the 
canal  shall  be  kept  in  a  state  of  repair  fit  for  all  the  public 
purposes  for  which  it  was  intended,  such  as  for  towing 

of 
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of  barges,  &c.    Now,  there  is  no  pretence  for  saying       1827* 

that  the  bank  was  not  in  a  state  of  repair  adequate  to  ^ 

all  those  purposes ;  and  if  that  be  so,  the  plaintiffs  have      CmtmX  Go. 

not  been  guilty  of  any  breach  of  duty,  and  the  injury 

iBfBS  occasioned  wholly  by  the  wrongful  act  of  the  de- 

iffendant. 


Bayley  J.    It  appears  to  roe  that  this  case  has  not 
properly  presented  to  the  jury,    I  think  it  ought 
'to  have  been  presented  as  a  question  of  fact  for  their 
consideration,  whether  there  was,  at  the  time  when  the 
allied  cause  of  complaint  arose,  on  the  side'of  the  canal 
snch  a  bank  as  the  act  of  parliament  required  the  com- 
pany to  make^  and  the  proprietors  of  the  adjoining  land 
were  entitled  to  expect.     Before  the  act  of  parliament 
passed,  the  latter  were  entitled  to  work  their  lands  in 
any  way  they  pleased,  provided  they  did  not,  by  so 
doing,  injure  the  land  of  their  neighbours  in  the  state 
in  which  that  land  then  was.     The  defendant,  therefore, 
would  have  had  an  undoubted  right  to  have  dug  in  his 
soil  the  clay-pits,  the  digging  of  which  is  the  ground  of 
complaint  in  the  present  action.     The  act  of  parliament 
authorises  the  company  to  make  a  canal,  and  thereby 
introduces  what  may  in  some  manner,  with  reference  to 
the  proprietors  of  the  adjoining  lands,  be  considered  a 
dangerous  species  of  property.    But  as  the  company 
are  to  have  the  benefit  of  a  canal,  they  are  required  to 
make  and  support  banks,  and  keep  them  in  sufficient 
repair.     They  are,  therefore,  to  make  good  and  proper 
banks;   viz.  banks  adequate  to  keep  the  water  in  its 
channel,  not  only  while  the  adjoining  land  shall  re- 
main in  the  state  it  was  when  the  canal  was  made,  but 

when 
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1827*        when  it  shall  be  applied  to  those  purposes  to  which  it 
^  might  have  been  applied  by  the  proprietors  before  the 

CmhI  Co.      canal  was  made.     One  of  the  modes  of  keqsing  good 
and  proper  banks  is,  by  what  is  called  puddling  the 
banks.     When  the  bank  is  composed  of  sand  it  is  very 
pervious  to  water,  and  the  effect  of  paddling  is  to  render 
it  impervious  to  the  water.     Here,  the  bank  was  com- 
posed of  sand.     Then,  that  being  so,  it  was  a  question 
for  the  jury,  whether  this  bank,  n^ade  of  those  materials, 
was  a  fit  and  proper  bank  calculated  to  keep  in  that 
body  of  water ;  and  if  it  were  a  proper  bank,  with  re- 
ference to  the  materials  of  which  it  was  composed,  then 
it  was  a  question  for  their  consideration,  whether  ef- 
fectual guards  were  made  for  the  purpose  of  preventing 
the  water  from  oozing  out  of  its  channel,  and  getting 
into  and  moistening,  and  thereby  injuring  the  adjoining 
bank.    The  effect  of  the  water  oozing  through  the  bank 
might  not  be  such  as  to  cause  any  mischief  to  the  canal, 
so  long  as  the  land  beyond  the  bank  and  the  bank  itself 
were  on  the  same  level.    But  when  the  land  beyond  the 
bank  was  made  lower,  (as  it  was  in  this  case  by  digging,) 
the  pressure  of  the  water  might  cause  it  to  ooze  through, 
and  gradually  remove  the  bank  in  consequence  of  its 
having  lost  that  support  which  it  formerly  had  from  the 
land  on  the  other  side.     For  these  reasons  I  am  of 
opinion,  that  this  case  ought  to  go  down  to  another 
jury  for  the  purpose  of  ascertaining,  not  merely  whether 
the  bank  would  have  stood  if  the  clay-pit  had  not  been 
dug,  (for  upon  that  point  I  entertain  no  doubt,)  but  for 
the  purpose  of  presenting  to  the  consideration  of  the 
jury  the  second  question  :  viz.  whether  the  bank  of  the 
canal  was  such  a  bank  (considering  the  materials  of 

which 
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'^hich  it  was  composed,  and  the  nature  of  the  adjoining  18SI7. 
lands,  and  the  rights  of  ownership  thereon,)  as  the  pro-  — — 
prietorg  of  those  lands  had  a  right  to  expect,  and  the  ».Caud  Co. 
company  were  bound  to  make  and  maintain;  or,  in 
other  words,  whether  any  mischief  would  have  arisen 
from  the  act  of  the  defendant  if  the  bank  of  the  canal 
had  been  in  good  repair. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  Canal 
Company  had  no  right  upon  the  land  on  which  this  bank 
stood  except  under  the  act  of  parliament,  and  under  the 
terms  which  that  act  of  parliament  imposes  upon  them. 
It  has  been  argued  that  the  act  of  parliament  is  satisfied 
^if  the  bank  is  in  such  a  state  of  repair  as  to  be  sufficient 
Ibr  all  the  public  purposes  for  which  it  was  intended. 
Bat  as  the  act  of  parliament  gives  the  company  not 
merely'a  right  of  ownership  over  the  banks  on  the  side 
of  the  canal  adjoining  property  belonging  to  other  per- 
sons, but  likewise  imposes  on  them  the  obligation  to 
keep  the  banks  in  proper  repair,  I  think  this  must  be 
considered  an  obligation  on  them  to  keep  the  banks  in 
good  repair,  not  merely  for  their  own  benefit,  and  the 
benefit  of  the  canal  of  which  they  are  proprietors,  but 
for  the  benefit  of  other  persons  who  have  rights  which 
are  in  some  measure  invaded  by  the  po'wers  given  to  the 
company  by  this  act  of  parliament,  and  which  otherwise 
the  proprietors  of  this  land  would  have  had.  If  the  act 
of  parliament  had  not  passed,  and  no  canal  had  been 
made,  the  defendant  would  have  bad  a  right  to  dig 
in  his  land  to  any  extent.  I  think  he  still  has  a  right 
to  do  the  same,  and  that  the  company  have  no  right  to 
complain  of  the  injury  that  they  have  sustained;  for 

they 
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18f7*        they  have  not  done  that  which  it  was  incumbent  upon 

them  to  do  for  the  purpose  of  supporting  their  right  to 

CmwI  Co.      the  canal.     They  have  a  bank  there  on  condition  of 

ogainst 

Haiiuoi.  keeping  it  in  repair.  If  they  do  npt  keep  it  in  repair, 
then  they,  without  performing  the  condition  imposed 
upon  them  by  the  act  of  parliament,  are  invading  the 
rights  of  other  persons.  Although  the  falling  in  of  the 
bank  might  not  have  happened  unless  the  defendant  had 
dug  clay,  yet  if  it  would  not  have  happened  if  the  bank 
was  in  good  repair,  which  is  a  term  imposed  on  the 
company  by  the  legislature,  they  have  no  right  of 
action.  There  was  an  obligation  on  the  company  to 
keep  the  bank  in  repair ;  and  if  the  damage  happened 
from  their  not  performing  their  duty  in  this  respect^ 
and  would  not  have  happened  if  they  had  done  their 
duty,  there  is  no  doubt  that  the  action  is  not  maintain- 
able. It  seems  to  me,  therefore,  in  this  case  that  there 
should  be  a  new  trial,  inasmuch  as  upon  this  point  there 
was  some  evidence  (1  do  not  say  to  what  extent)  which 
ought  to  have  been,  but  was  not,  left  to  the  consideration 
of  the  jury. 

LiTTLEDALE  J.  coucurred. 

Rule  absolute. 
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1827. 


Ford  against  Tiley. 

A  SSUMPSIT  for  breach  of  an  acreement  to  erant  a  By  agreement, 

-**•  .  A.  Btipulatcd 

lease  of  certain  premises.  At  the  trial  before  Park  J.  that  he  would, 
at  the  Spring  assizes  for  the  county  oi  KjUmcester  1826,  should  become 
the  jury  found  a  verdict  for  the  plaintifi^  with  SOOU  J^JJIS^ublic. 
damages,  as  the  estimated  value  of  the  lease;  but  liberty  ^^i^S^f 
was  reserved  to  the  defendant  to  move  to  enter  a  non-  ^°  ^•»  fro",**"* 

2\%t  December 

suit,  upon  an  objection  that  the  action  was  brought  too  1825  for  four- 

teen  or  twenty* 

soon.     A  rule  nisi  having  been  obtained  for  that  pur-  one  years.    At 

the  time  of 

pose,  the  case  was  argued  at  the  sittings  in  banc  after  making  the 
Trinity  term  1826,  by  Campbell  against  the  rule,  and  i^I^°J^'upon 
Ludlax  in  support  of  if.     The  facts  of  the  case,  the  J^ia'Iloitx. 
arguments  of  counsel,  and  the  authorities  cited,  are  so  P*'*^  ^'^^  ™il 

•^  '  '  summer  1 8X7 1 

fully  detailed  and  commented  upon  in  the  judgment  de-  J**?  ^*^  ^•'**® 

"  I  •»      o  bemg  in  trus- 

livered  by  the  Court,  that  it  is  unnecessary  to  state  them  *eea,  first  to  pay 

debts,  and  then 
bere.  to  pay  an  an- 

nuity, and  sub- 
ject thereto  to 

Batlet  J.  now  delivered  the  judgment  of  the  Court,  if  he  attained' 
This  case  came  before  the  Court  upon  a  motion  to  in*j^^'^°*825 
enter  a  nonsuit.     It  was  an  action  for  breach  of  an  f'lf^''  ^*  ^'^  ■*" 

^  ^  tamed  twenty- 

airreement  to  arant  tlie  plaintiff  a  lease.     The  acree-  four,  but  before 

^^  °  *  °  theouUtonding 

ment,  dated  the  3d  January  1824,  was,  that  the  defend-  lease  had  ex- 

.     .  .  ,         pired,  he  and 

ant  should  at  the  plaintiff's  expence,  with  all  possible  the  trustees 
speed  after  he  should  become  possessed  of  or  in  pos-  to  c.  for  twen- 
session  of  a  certain  public-house,  execute  a  lease  thereoi^  Held,  that  A. 
and  also  of  a  furnace  which  stood  upon  the  premises,  put7t*out*of  ^ 
from  the  2\%iDecemher  1825,  for  fourteen  or  twenty-one  j»'Po^e'»o 

'  .  "^  long  as  the  lat- 

ter lease  of 
1825  lubsiitedy  to  grant  any  lease  to  P.,  had  committed  a  breach  of  his  agreement,  and  was 
liable  to  an  action  for  a  breach  of  that  agreement,  although  the  first  lease  had  not  expired. 

Vol.  VI.  Z  years. 
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1S27.       years,  if  required  by  the  plaintiff,  at  the  yearly  rent  of 
"—■""■        105/.     It  also  bound  the  defendant  to  put  the  premises 
ugainsi        into  good  and  tenantable  repair,  and  to  keep  the  roof 
in  repair,  and  allow  the  water  rents;  and  he  was  to 
have  as  the  consideration  5/.  down,  and  100/.  on  th^ 
signing  of  the  lease.     The  agreement  also  stipulated 
that  if  either  party  ran  from  the  agreement,  or  did  any- 
thing to  prevent  the  lease  from  being  executed  by  all 
necessary  parties,  he  should  forfeit  200/.     The-  declar- 
ation contained  three  counts,  the  first  and  second  gene*- 
rally  upon  the  agreement,  the  third  for  the  penalty. 
None  of  them  stated  that  the  defendant  had  been  either   . 
possessed  or  in  possession,  but  the  first  stated  that  the 
defendant  might  have  been  possessed,  but  that  he  frauda- 
lently  prevented  himself  from  becoming  possessed,  and 
deceitfully  refused  to  take  possession.   The  second  stated 
that  he  neglected  to  execute  the  lease,  and  ran  from  the 
agreement,   and  prevented  the   agreement  from  being 
executed    by   the   necessary    parties.      The    third   was 
generally  that  he  had  run   from    the  agreement,   and 
no  lease  had  been  executed.     It  appeared  in  evidence 
upon  the  trial,  that  at  the  time  of  the  agreement  the 
house  was  out  upon  a  lease  which  would  not  expire  till 
Midsummer  ISSTj^^and  that  the  legal  estate  was  vested 
in  trustees  in  trust  by  lease  or  mortgage,  to  raise  money 
to  pay  debts  (which  money  was  not  wanted)  and  then  in 
trust  to  receive  and  pay  to  Beit^  Tyler  251.  per  annum 
for  her  life,  with  powers  to  her  of  entry  and  distress,  and 
subject  thereto  (and  to  the  lease  or  mortgage,  if  any,  to 
raise  money  to  pay  debts)  to  the  use  of  the  defendant,  if 
he  attained  twenty-four.    On  the  24th  of  June  1 825,  after 
the  defendant  had  attained  twenty-four,  the  defendant  and 
the  trustees  joined  in  a  new  lease  to  ]\fessrs.  Sims  and  Co., 

in 
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in  whom  the  former  lease  was  rested,  for  twenty-three  1827. 
years,  from  29th  September  18'ii5,  and  it  was  for  his  con-  — ^ 
ourrence  in  this  lease  that  this  action  was  brought.  It  2f^*^ 
was  objected  at  the  trial,  and  the  question  was  saved, 
whether  the  action  was  not  premature,  on  the  ground 
"diat  the  lease,  which  was  in  esse  at  the  time  of  the 
agreement,  would  not  hare  expired  till  Midsummer^ 
18279  and  was  still,  as  to  these  pardes,  to  be  deemed  a 
sobsisting  lease ;  but  though  we  are  satisfied .  that  that 
Itase  18,  as  between  these  parties,  to  be  considered  as 
aabsisting,  and  that  the  defendant  cannot  hitherto  hare 
1)een  taken  to  have  been  possessed,  and  has  never  had  a 
light  to  have  the  possession,  we  are  of  opinion  that  the 
action  is  maintainable ;  because^  by  the  lease  of  June 
1825,  the  defendant  has  given  up  his  right  to  have  the 
yonession,  and  has  put  it  out  of  his  power,  so  long  as 
the  lease  of  Jime  1825  subsists,  to  grant  the  lease  he 
adpulated  to  grant.  It  is  very  true,  the  defendant  may 
obtain  a  surrender  of  that  lease  before  Midsummer  1827, 
and  then  he  will  be  in  a  condition  to  grant  the  lease  he 
stipulated  to  grant ;  but  the  obtaining  such  a  surrender 
is  not  to  be  expected,  and  the  authorities  are,  that  where 
a  party  has  disabled  himself  from  making  an  estate  he 
has  stipulated  to  make  at  a  future  ^day,  by  making  an 
inconsistent  conveyance  of  that  estate,  he  is  considered 
as  guilty  of  a  breach  of  his  stipulation,  and  is  liable  to 
be  sued  before  such  day  arrives.  In  1  BolL  Abr.  248. 
pL  1.  (8  Vhu  225.)  it  is  said,  *^  If  a  day  be  limited  to 
perform  a  condition,  if  the  obligor  once  disables  himself 
to  perform  it,  though  be  be  enabled  again  before  the 
day,  yet  the  condition  is  broken,  as  if  the  condition 
bt  to  enfeoff  another  before  Michaelmas ;  if,  before  the 
l^st,  he  enfeoff  another,  though  he  after  repurchases, 
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1827.        yet  he  cannot  perform   the  condition;   and  he  cites 
^  21  Edw.  4.  55f  where  Choke^  who  was  then  one  of  the 

Ford 

agamst  josticcs  of  C.  B.  SO  lays  it  down.  The  same  may  be 
collected  from  Co.  Litt.  221  b^  where^  upon  a  fisoflBnent 
on  condition  to  re-enfeoif»  on  payment  of  a  certain  sum 
by  the  feoffor  or  his  heirs  before  a  certain  day,  a  dis* 
tinction  is  taken  between  a  disability  in  the  interim^  cxi 
the  part  of  the  feoffor  or  his  heirs,  and  a  disability  on 
the  part  of  the  feoffee,  a  removal  of  the  disability  before 
Uie  day  from  the  feoffor  or  his  heirs,  entitling  them  to 
require  a  re*infeoffment,  and  the  removal  from  the  feoffM 
being  no  saving  to  him  of  the  consequences  of  a  breach  | 
and  Lord  Coke  adopts  Liitleion*s  reason,  ^'  maiotenaoi 
by  disability  of  the  feoffee  the  condition  is  broktni 
and  the  feoffor  may  enter."  Now  if  the  feoffment  of 
a  stranger  before  the  day  be  a  breach  of  a  conditioii 
to  enfeoff  J.  S*  at  a  given  day,  the  granting  of  a  lease 
to  a  stranger  before  the  day  will  be  the  breach  of  a 
contract  to  grant  a  lease  to  J.  S.  at  a  given  day,  and, 
a  fortiori,  will  it  be  a  breach  so  long  as  the  lease 
to  such  stranger  remains  in  force.  In  this  case  there- 
fore, where  the  defendant  has  contracted  to  grant  the 
plaintiff  a  lease  as  soon  as  he  is  possessed  or  in  pos- 
session, and  he  will  be  entitled  to  the  possession  as  soon 
after  Midsimma*  1827  as  Bcifi/  Tyler  the  annuitant  shall 
die,  and  he  has  created  a  present  disability  in  himself  to 
grant  such  lease,  if  Bettij  Tyler  shall  die  before  the  term 
to  have  been  inserted  in  such  lease  would  have  expired, 
we  are  of  opinion  that  the  defendant's  contract  was 
broken  by  his  joining  in  the  lease  of  1825;  and,  there- 
fore, that  the  rule  for  a  nonsuit  cannot  be  made  abso- 
lute. It  appears  to  us,  however,  that  the  damages,  to 
the  extent  to  which  they  have  been  given,  cannot  be 

sup- 
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mpported ;  and  we  think  (unless  the  parties  can  agree)  1827. 
that  there  ought  to  be  a  new  trial,  that  the  rule  by  which 
the  dtaiages  should  be  regulated  may  be  more  distinctly  a^amu 
nid  down  to  the  jury*  The  damages  upon  the  first 
oount  certainly  cannot  be  supported^  (or  that  is  founded 
upon  the  supposition^  that  the  defendant  might  have 
been  possessed  if  he  would ;  whereas,  without  the  con- 
stat of  the  trustees,  he  had  no  right  at  law  to  possess 
^Midsummer  1827,  and  the  death  of  Beily  lyUr.  The 
letond  or  third  counts  may  be  supported,  in  respect  of 
tiuit  part  of  them  which  charges  that  the  defendant  has 
fmi  fhxn  his  agreement,  because  we  think  his  destroying 
hb  chance  of  the  right  of  possession  is  running  from  his 
l^^reement;  but  then  the  measure  of  damages  should  be^ 
not  the  value  of  a  lease  for  fourteen  or  twenty-one  years, 
ftom  December  1825,  but  the  value  of  a  lease  for  so 
loach  of  that  term,  os^  upon  a  calculation  of  the  proba- 
bility of  the  period  of  Betly  Tykr^s  death,  would  be 
Hcely  to  be  subsisting  at  the  arrival  of  that  period.  The 
nle  for  a  new  trial  must,  therefore,  be  made  absolute- 
Rule  absolute. 


Boyle  against  Tamlyn^ 


\ 


f . 


nPHE  declaration  stated  that  tlie  plamtiff  was  possessed.  Where  the 

-*•,.,  .  g.  .,  rij«     owner  of  two 

*   .  and  m  the  occupation,  of  a  oertam  close  of  land  m  mdjoining 
the  parish  oiEast  Dowfh  in  the  county  of  Devoth  and  ^.),  separated 
that  the  defendant  was  possessed,  and  in  occupation  of  ^^  whidi*had 

always  been  re* 
|Miired  by  the  occupier  of  27.,  "old  A,  to  the  plaintifTt  and  two  jears  afterwards  sold  B,  to 
tlM  defendant:  Held,  that  the  latter  was  not  bound  to  repair  the  gate,  unless  he  or  his 
Vendor  had  made  some  specific  bargain  with  tlic  plaintiff  to  that  effect ;  and  that  the  doing 
of  occasional  repairs  was  not  evidence  of  such  baii^n. 

Z  3  a  certain 
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1827*       a  certain  other  close  of  land,  contiguous  to  and  ne&t 
adjoining  to  the  close  of  the  plaintiff,  and  divided  there- 

offnnjt       from  by  a  certain  fence,  and  in  which  fence  there  was 
and  of  right  ought  to  be,  a  certain  gate  and  gateway 
between  the  close  of  the  plaintiff,  and  the  close  of  the 
defendant :  and  the  defendant  by  reason  of  the  posses- 
sion of  his  close,  during  all  the  time  aforesaid,  of  right 
ought  to  have  kept  up  and  maintained,  and  still  of  right 
ought  to  keep  up  and  maintain,  the  said  gate  between 
the  close  of  the  plaintiff  and  the  close  of  the  defendant^ 
at  all  times  of  the  year,  in  order  that  cattle  lawfully 
feeding,  or  being  in  the  close  of  the  plaintiff,  might  not^ 
for  want  of  a  sufficient  gate  between  the  plaintiff's  close 
and  the  close  of  the  defendant,  escape  from  and  out  of  the 
plaintiff's  close  into  the  close  of  the  defendant,  or  into 
any  other  laud  or  closes  of  any  other  person  over  and 
through  the  close  of  the  defendant,  and  do  any  damage 
there, yet  the  defendant  unjustly  unhung,  took,  and  carried 
away  the  said  gate  between  the  plaintiff's  close  and  the 
close  of  the  defendant,  and  suffered  and  permitted  the 
gateway  to  be  and  remain  without  a  gate  thereto  for  a  long 
space  of  time,  whereby  plaintiff's  cattle  escaped.     Plea, 
not  guilty.    At  the  trial  before  Liitledalc  J.  at  the  Sum- 
mer assizes  for  the  county  oi  Devoii^  1826,  the  following 
appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  the 
owner  and  occupier  of  land  called  the  Deans,    The  de- 
fendant was  the  owner  and  occupier  of  a  field  called  Dead 
Moor^  contiguous  and  next  adjoining  to  the  plaintiff's 
land  called  the  Deans.     They  were  separated  from  each 
other  by  a  fence  and  gate  situated  on  the  defendant's 
land.     The  Deans  and  Dead  Moor  formerly  belonged 
to  one  Coffin^  and  he,  about  thirty  years  ago,  sold  the 
Deans  to  Thomas  Boyle^  the  father  of  the  plaintiff,  and 

two 


Tamltv. 


IN  THE  7th  &  8th  Years  of  GEORGE  IV.  Ml 

two  years  afterwards  he  sold  the  land  called  Dead  Moor  1827. 
to  tfae  defendant.  The  gate  in  the  fence  was  repaired  — 
bgr  the  tenant  of  Dead  Moor  while  the  whole  belonged  JS"^^ 
-Id  Cqffin*  After  Bofifle  bad  bought  Deans^  but  before 
Ta^d^i  bought  Dead  Moor^  the  cattle  belonging  to  the 
.tepant  of  Dead  Moor  having  trespassed  upon  BqyWs 
lands  the  latter  sent  to  Frj/^  the  then  tenant  of  Dead 
Hoor^  and  desired  him  to  have  the  gate  repaired,  or  he 
(Boyle)  voould  impound  his  (Fry's)  cattle.  The  gate  was 
iheo  repaired  by  Fry.  Upon  another  occasion  when 
the  gate  was  out  of  repair,  Bo^le  told  Tamlyn  that  be 
anost  repair  it,  and  Tamlyn  did  repair  the  gate.  It  was 
cootended  by  defendant's  counsel,  there  w&s  no  evidence 
to  ahew  that  the  defendant  was  bound  to  repair  the  gate 
lar  the  benefit  of  the  plaintiff.  The  learned  Judge 
thought  there  was  evidence  to  go  to  the  jury,  but  re- 
jenred  liberty  to  the  defendants  to  enter  a  nonsuit,  in 
cue  tliere  should  be  a  verdict  for  the  plaintiff.  The 
learned  Judge  in  hb  address  to  the  jury  said,  that  when 
the  whole  of  the  land  belonged  to  Coffin  he  could  be 
under  no  legal  obligation  to  keep  up  a  fence  between 
the  different  parts  of  his  own  land,  and  that  when  be 
aold  one  field  to  the  plainti£^  it  did  not,  therefore,  follow 
•that  be  sold  to  him  a  privilege  of  having  a  gate  or  fence 
maintained  by  the  vendor  upon  his  own  land  for  the 
benefit  of  the  vendee,  for  that  was  not  necessary  to  tlie 
^apjoymeat  of  the  land,  but  that  it  might  have  been 
BuUter  of  specific  agreement  between  the  vendor  and 
vendee.  There  was  no  obligation,  therefore,  to  repair 
4his  fence  when  both  closes  belonged  to  Cqffi»^  nor  did 
jmy  obligation  necessarily  result  by  reason  of  the  sale  of 
ona  of  them  to  Boyle.  If  there  was  any,  it  must  have 
lieen  created  by  specific  agreement  between  the  partiesy 

Z  4  and 
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1S87*      and  when  C(^n  afterwards  sold  to  the  defendant  the  land 
•  called  Dead  Moory  that  would  not  necessarily  throw  apoa 

fiiainst       the  latter  the  obligation  to  repair  the  fence  for  the  benefit 
oi  Boyle.    If  any  such  obligatioQ  existed,  that  must  have 
arisen  also  in  consequence  of  some  specific  agreement  bd<^ 
tween  Beyle  and  Tandyn.     He  then  observed,  that  the 
principle  of  the  cases  relating  to  rights  of  way,  or  oomnMD, 
&c*  did  not  apply  strictly  to  the  present;  for,  inthecsM 
of  every  user  of  a  way  or  of  a  common,  an  act  is  done  by 
one  man  upon  the  land  of  another,  and  unless  it  has  been . 
done  with  the  acquiescence  of  the  owner  of  the  land,-  it 
must  have  been  ^rongfuk   The  user  of  a  way  or  a  com* 
-     mon  for  a  long  period,  under  circumstances  which  shew 
an  acquiescence  on  the  part  of  the  owner  of  the  land^i 
raises  an  inference  that  the  user  has  always  been  rightfid^ 
and  affords  evidence  for  a  jury  to  make  a  presumptioa 
in  fact,  that  there  has  been  some  grant  or  conveyance  of 
the  easement  by  the  owner  of  the  land,  to  the  person 
who  has  so  used  his  land.    But,  in  this  case,  the*  defend- 
ant had  in  no  instance  allowed  Boyle  to  do  any  act  upon 
his  the  defendant's  land ;  and  he  may  fairly  say,  that  he 
repaired  the  fence  for  his  own  benefit,  and  to  prev^t 
his  own  cattle  from  trespassing  upon  his  neighbour's 
land.     The  learned  Judge  then  observed,   that  if  the 
jury  thought  that  the  fact  of  the  occupier  oi  Dead  Moor 
having  always  repaired  the  gate,   and  having  in  two 
instances  repaired  it  after  notice  from  the  plaintiff  to 
repair,  amounted  to  an  admission  on  his  part  that  he  was 
bound  to  repair  the  fence  for  the  benefit  of  the  plain- 
\Affy  they  might  presume  that  there  had  been  an  agree* 
ment  between  Boyle  and  Tamlyn  that  the  gate  should 
be  kept  up  by  the  latter  for  the  benefit  of  the  plaintifi^ 
and  that  if  they  were  of  opinion  that  there  was  such  an 

agree- 
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•sgreement  they  should  find  for  the  plaintiff,  otlierwise  1827. 

the  defendant     The  jury  found  that  the  defendant  — — 

bound  by  agreement  to  repair  the  gate.     A  rule  againM 


:^am  for  entering  a  nonsuit  having  been  obtained  in  last 

term, 


Merewether  now  shewed  cause.     There  was  sufficient 
evidence  to  go  to  the  jury  that  an  agreement  had  been 
executed,  by  which  the  defendant  bound  himself  to  re- 
pair the  gate  in  question  for  the  benefit  of  the  plaintiff; 
aid  the  question  whether  such  an  agreement  had  in  fact 
been  executed,  was  properly  left  to  the  jury.     It  was 
esteUished  that  the  gate  had  always  been  repaired  by 
the  owner  of  Dead  Moor.  The  fiict  of  its  having  been  so 
repaired  by  him,  raises  a  prim&  facie  inference  that  he 
WMi  legally  bound  to  repair  it,  and  throws  upon  the 
defendant  the  onus  of  shewing  that  the  occupier  of- 
Dead  Moor  did  not  repair  by  virtue  of  a  legal  obligation. 
Hie  question  was  submitted  to  the  jury  upon  the  evi- 
dence whether  the  gate  was  repaired  by  virtue  of  an 
agreement  binding  on  the  defendant  to  do  it,  and  they 
came  to  the  conclusion  that  there  was  such  an  agreement. 
Now  if  there  was  any  evidence  to  go  to  the  jury  that 
the  defendant  was  so  bound  to  repair  the  gate,  this 
verdict  ought  to  stand,  Slanden  v.  Standen  {a).    The 
proof  was  that  he  always  did  repair,  and  that  he  re- 
paired once  after  being  told  by  the  plaintiff  that  he  the 
defendant  nmst  repfiir.    That  was  evidence  to  shew  that 
be  repaired  by  virtue  of  a  legal  obligation.  [Litiledale  J. 
Asanming  that  an  agreement  might  be  presumed,  ought 
not  the  plaintiff  to  have  alleged  that  the  defendant  was 

(a)  Cited  in  WUHnmn  t.  i%rur,  4  T.  £.469. 

bound 


Tjkmnr. 


CASES  IN  HILARY  TERM 

IBS7*       bound  to  repair  by  virtue  of  that  agreement,  and  not  by 
reason  of  bis  possession  of  the  iand.]    It  was  sufficicfnt 
for  the  plaintiff  to  allege  that  the  defendant  by  reason  of 
bis  possession  was  bound  to  repair,  Begina  ▼•  Sir  Jokn 
Bucknall  (a),  Cheetham  v.  Hampson  (ft),  Siar  ▼•  JBaMhi- 
ly{c),  Anonymous{d)y  and  Rider  v.  Smith  (e).    In  the  latter 
case  Btdler  J.  said,   *^  The  distinction  is  between  eases 
where  the  plaintiff  lays  a  charge  upon  the  right  of  the 
defendant,  and  where  the  defendant  himself  prescribes 
in  right  of  his  own  estate.     In  the  former  case, 
plaintiff  is  presumed  to  be  ignorant  of  the  def^idaoifs 
estate,  and  cannot  therefore  plead  it,  but  in  the  lattoTi 
the  defendant  knowing  his  own  estate,  in  right  of  w 
he  claims  a  privilege,  must  set  it  forth/'     As  to 
general  obligation  to  inclose  land,  in  Doyly  v.  Drake  {f)m 
it  was  laid  down  by  Ydverton  and  WiUiamSy  Justices^ 
that  a  curiA  claudendS  lies  by  die  vendee  where  the 
vendor  sells  two  closes  adjoining  to  another  not  severed, 
and  does  not  make  an  inclosure,  but  this  was  denied  by 
Tenner  and  Popham^  Justices.    But  Dyer^  372  b.  is  an  au- 
thority to  shew  that  where  A.  and  B.  have  adjoining  lands 
{there  never  having  been  any  inclosure)  the  one  shall  have 
trespass  against  the  other  on  an  escape  of  their  beasts 
respectively.   But  in  this  case  there  was  a  fence  dividing 
the  Deans  from  Dead  Moor  at  the  time  when  the  plaintiff 
purchased  the  former.     He  had  a  right,  therefore,  to 
expect  that  that  fence  which  the  owner  or  occupier  of 
Dead  Moor  then  maintained,  should  be  repaired  by  him 
in  future.     In  Churchill  v.  Evans  (g),  where  two  persons 

ya)  2  Ld.  Raym,  804.  (6)  4  7.  R.  318. 

(c)   1  Salk.  Z35.  (d)   1  Vent.  264. 

(e)  3  r.  R,  766.  (/)  Moore,  775. 
(g)   1  Taunt,  529. 

had 
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the  concurrent  possession  of  the  same  land  for  the  1887. 
that  each  might  take  profits  of  a  special  nature 
<iEftinct  from  but  not  inconsistent  with  the  right  of  the 
jocher,  Lawrence  J.  was  of  opinion  that  the  one  was 
^bouod  to  guard  .against  casual  damage,  which,  during 
by  the  fair  enjoyment  of  his  right,  might  happen 
the  other;  hut  Mansfield  C.  3.  and  ChambreJ.  were 
m  different  opinion.  There,  each  of  the  parties 
distinct  rights  upon  the  same  land;  here,  the 
had  not  any  concurrent  right  on  the  land  of  each 
But  one  person  being  the  owner  of  the  whole, 
having  always  repaired  the  gate,  and  having  sold 
to  the  plaintiff,  the  latter  had  a  right  to  expect  that 
tbe  vendor  would  continue  to  repair  it 

Jdatming  contrii.    The  plaintiff  claims  an  incorporeal 
right  affecting  the  land  of  the  defendant,  viz.  a  right  to 
have  fences  maintained  at  the  defendant's  expence^  for 
lua  the  plaintiff^s  benefiu  Now  the  presumption  of  legal 
title^  by  grant  or  otherwise,  to  incorporeal  rights  in  the 
laoda  of  others,  is  founded  on  adverse  possession,  or  the 
eigoyment  of  such  rights  for  a  period  of  twenty  years, 
Skarkie  on  Evidence^  part  4.  page  1214.     There  was  not 
proof  of  any  adverse  enjoyment  of  the  right  claimed 
by  the  plaintiff,  for  it  was  not  shewn  that  the  gate  was 
nepaired  in  any  one  instance,  in  consequence  of  the 
plaintiff's  having  demanded  as  a  right  that  it  should 
be  repaired  solely  for  his  benefit.     Besides,  where  the 
poawssion  or  enjoyment  can  be  satis&ctorily  accounted 
Ibr,  and  b  consbtent  with  the  fact  of  there  having  been 
no  grant  or  conveyance,  there  b  no  ground  for  presum- 
ing one;  and  it  is  necessary  that  the  jury  should  be 
satisfied  that  a  conveyance  of  the  right  has  in  fact  been 

executed; 
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.  ^j^  d.  Fenwict  v.  Beed  (a),  Liveii  v.  Wil- 
I'tav  was  no  ground  for  presuming  that  any 
had  in  fiict  been  executed  in  this  case  by  the 
^^      ^Midr  ol*  Dead  Moor^  to  maintain  at  his  own  expenoe 
^pM*  libr  the  benefit  of  the  owner  or  occupier  of  the 
^uf^off*'  Icuid.     The  fact  of  the  owner  or  occupier  of 
Hkmd  Moor  having  repaired  the  gate  does  not  afford  any 
Monnd  for  presuming  that  he  was  bound  by  covenant 
with  the  plaintiff  or  his  father  to  do  so.     Every  man  is 
bound  by  law  to  take  care  that  his  beasts  do  not  trespass 
upon  the  lands  of  his  neighbours.     He  may  prevent 
their  doing  so,  either  by  employing  others  to  keep  them 
within  the  limits  of  his  own  land,  or  by  inclosing  his  land 
with  fences,  so  that  the  cattle  cannot  escape.    Such  an 
indosure  may  have  the  effect  of  preventing  his  neighbour's 
beasts  as  well  as  his  own  from  trespassing.  But  the  mak- 
ing or  continuing  such  inclosure  does  not  therefore  raise 
any  inference  that  it  was  intended  for  the  benefit  of  his 
neighbour;  because  it  is  for  his  own  benefit  to  prevent 
his  cattle  trespassing  on  the  lands  of  others.     The  fact 
of  the  owner  of  the  defendant's  land  having  repaired 
this  gate  can,  therefore,  be  satisfactorily  accounted  for, 
without  supposing  that  he  did  so  because  he  was  bound 
by  any  deed  or  agreement  so  to  do ;  and  if  so,  there  is 
no  ground  for  presuming  any  grant  or  agreement  to  or 
witli  the  plaintiff  by  which  he  acquired  a  right  to  have 
these  fences  maintained  for  his  benefit,  by  the  owner  or 
occupier  of  the  defendant's  land.     There  was  no  evi- 
dence to  shew  that  any  of  the  repairs  were  made  for  the 
benefit  of  tlie  defendant.    It  was  proved,  indeed,  diat  the 
occupier  otDead  Moor  repaired  on  two  occasions,  after 

(a)  SB.^A.  232.  {b)  3  Bingh.  1 15, 

notice 


Tamltv. 
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"notice  from  Boyle.     On  the  first  occasion,  however,  he        1827. 
repaired  in  order  to  prevent  his  own  cattle  from  trespass*       -— — 

BOTLB 

3Dg;  and  on  the  second  it  did  not  appear  what  his  motive  jgainsi 
tor  repairing  was.  Besides,  assuming  that  there  was  some 
evidence  to  go  to  the  jury  that  such  an  agreement  existed^ 
it  must  have  been  made  within  thirty  years,  and  have  been 
II  the  possession  of  the  plaintiff;  and  as  it  conveyed  a 
valuable  right  to  him,  it  might  fairly  be  expected  that 
k  would  be  carefully  preserved.  No  such,  agreement 
having  been  produced,  tliat  circumstance  ought  to  have 
been  pressed  on  the  attention  of  the  jury,  and  they  ought 
to  have  been  directed  to  find  for  the  defendant. 

i     B^YLEY  J.     There  can  be  no  doubt  that  the  general 
vole  of  law  is,  that  a  man  is  only  bound  to  take  care 

I 

'tiiat  his  cattle  do  not  wander  firom  his  own  land  and 
trespass  upon  the  lands  of  others.  He  is  under  no 
l^al  obligation,  therefore,  to  keep  up  fences  between; 
adjoining  closes  of  which  he  is  owner ;  and  even  where 
adjoining  lands,  which  have  once  belonged  to  difierent 
persons,  one  of  whom  was  bound  to  repair  the  fences 
between  the  two^  afterwards  become  the  property  of  the 
same  person,  the  pre-existing  obligation  to  repair  the 
ftnces  is  destroyed  by  the  unity  of  ownership.  And 
where  the  person  who  has  so  become  the  owner  of  the 
entirety  afterwards  parts  with  one  of  the  two  closes,  the 
obligation  to  repair  the  fences  will  not  revive,  unless 
express  words  be  introduced  into  the  deed  of  convey* 
ance  for  that  purpose.  So  long,  therefore,  as  C^in 
eontinued  to  be  the  owner  of  Deans  and  Dead  Moor  also, 
all  acts  d(»ie  by  his  tenant  may  be  laid  out  of  consider** 
otion ;  because  it  is  quite  elear,  that  during  that  period 
there  could  be  no  legal  obligation  on  the  occupier  of  Dead 

Moor 


Tamlvh. 
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1897«       Mo9r  to  repair ;  he  must  have  repaired  only  for  his  own 
benefit.    It  appears,  therefore,  that  within  thirty  years 
there  was  not  any  legal  obligation   on  the  owner  or 
occtipier  of  Head  Moor  to  maintain  a  fence  for  the 
benefit  of  the  owner  or  occupier  of  the  adjoining  land; 
the  obligation  (if  any  such  there  be)  must  have  arisen  bjr 
deed  within  that  period.     Then  the  quesdon  is,  whether 
the  fact  of  Fry  and  Tamh/n  having  repaired  the  gates 
under  the  circumstances  proved  at  the  trial,  ought  to  have 
induced  the  jury  to  presume  that  there  had  been  a  deed 
obliging  the  owner  or  occupier  of  Dead  Moor  to  repair 
the  same  for  the  benefit  of  Boyle.    That  obligation  must 
have  been   created  either  by  the  deed  of  conveyance 
firom  Coffin  to  Boyle^  or  by  some  subsequent  grant  or 
agreement  between  Boyle  and  the  owner  of  Dead  Moor. 
Now  Boyle  purchased  Deans  about  thirty  years  ago>  and" 
if  Coffin  after  that  purchase  was  under  any  legal  obliga- 
tion to  repair  the  gate,  that  would  appear  by  the  deed 
of  conveyance  to  Boyle^  which  must  have  been  in  his" 
own  possession,  and  which,  if  it  were  in  existence,  might 
have  been  produced  at  the  trial.     If  by  any  clause  in 
that  deed  Coffin  became  bound  to  repair  the  fence,  it 
would  be  conclusive  in  favour  of  the  plaintiff's  right  to 
recover,  but  no  such  deed  of  conveyance  having  been 
produced,  I  think  that  the  inference  is,  that  Cfffin  did 
not  bind  himself,  by  the  deed  of  conveyance  to  Boyle, 
to  keep  up  the  fence  between  the  two  closes.     If  there 
was  proof  of  any  such  stipulation,    I   think  it  would 
support  the  allegation,  that  the  defendant,  by  reason  of 
his  possession  (a),  was  bound  to  repair.     Such  a  right 

to  have  fences  repaired  by  the  owner  of  adjoining  land% 

• 

(c)  See  Comj^ion  v.  Rulandt,  1  PricCt  S7. 

is 
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in  Ae  nature  of  a  grant  of  a  distinct  easement,  affect-        1897. 
Sbg  the  land  of  the  grantor.     The  authorities  referred 
shew  that  it  is  usual  in  such  cases  to  allege  that  the 
{Her  of  the  land  is  by  virtue  of  his  possession  bound 
repair.   Assuming,  then,  that  the  deeds  of  conveyance 
Scj^  were  silent  on  the  subject  of  repairing  the  fence, 
the  obligation  to  repair  for  the  benefit  ofBqyk  could 
^Mily  arise  by  some  deed  subsequently  made  between  him 
the  owner  of  Dead  Mootj  by  which  the  latter  bound 
to  repair  the  fence.     If  there  ever  was  any  sucb 
deed,  it  must  have  been  in  the  possession  of  the  plaintiff  or 
hb  fiither,  and  it  ought  to  have  been  produced  at  the  trial ; 
dr  at  least  evidence  ought  to  have  been  given  to  shew  that 
Hi  was  lost  or  destroyed  ;  but  no  such  deed  having  been 
produced,  no^  any  evidence  given  of  its  being  lost  or 
destroyed,  I  think  that,  under  the  circumstances  of  this 
ease^  the  fair  inference  is,  that  no  such  deed  in  fact  ever 
Ckisted.     The  improbability  of  such  a  deed  having  been 
executed  ought,  at  all  events,  to  have  been  presented 
strongly  to  the  consideration  of  the  jury;  and  I  think 
Aat  they  ought  to  have  found  for  the  defendant     But 
tben  it  is  said  that  there  ought  to  be  a  nonsuit  in  this 
one;  however  that  cannot  be  if  there  was  any  evidence 
whatever  to  go  to  the  jury,  to  shew  that  the  defendant  was 
boond  to  repair.  Now  the  facts  proved  were  these :  Boyle 
purchased  the  Deans  thirty  years  ago,  and  Tamlyn  pur- 
chased Dead  Moors  about  two  years  afterwards.     Fry 
during  those  two  years  having  continued  the  tenant  of 
Coffin^  repaired  the  gate.     It  appeared  that  applications 
were  made  by  the  plaintiff  to  the  occupier  oi Dead  Moor 
to  repair.     On  the  first  occasion  the  tenant  was  told,  tliat 
if  he  did  not  repair,  and  his  cattle  trespassed  on  the 
plaintiff's  land,  he  would  impound  them.     On  the  other 

occasion 


Tamltn. 
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1827*       occasion  the  defendant  was  merely  told  that  he,  the  de- 
fendant)  must  repair,   bat  he  was  not  told  on  dther 

^        BOTLI 

agahut        occasion,  that  if  he  did  not  repair,  and  the  pl^ntiff  be- 
came damnified  in  consequence  of  his  cattle  trespassing 
upon  the  lands  of  other  persons,  that  he,  the  plaintifi^ 
should  look  to  compensation  from  the  occupier  of  Dead 
Moor.     The  fact,   therefore,   of  his  having  repaired 
upon  these  two  occasions,  did  not  distinctly  shew  that 
he  did  so  by  virtue  of  his  being  under  any  legal  obliga- 
tion to  the  plaintiff  so  to  do.     But  still  it  appears  to 
me  that  there  was  some  (though  very  slight)  eviden 
to  go  to  the  jury,  that  the  defendant  was  bound  to 
pair ;  for  the  fence  might  be  considered  a  mutual  benefits 
to  the  plaintiff  and  the  defendant,  and  if  that  were  so^ 
unless  one  of  them  were  bound  by  law  to  repair  at  his 
own  expence,  it  might   fairly  be  expected   that  each 
would  contribute  to  tlie  repairs ;  but  the  proof  was,  that 
the   gate  was  always   repaired  at  the  expence  of  the 
occupier  of  Dead  Moor;  that  fact  afforded  some  evidence, 
though  very  slight,  that  the  latter  was  bound  to  repair. 
Upon  the  whole,   therefore,  I  am  of  opinion  that  the 
rule  ought  to  be  made  absolute  for  a  new  trial;  but  as 
the  weight  of  evidence  appears   to  me  to  have  been 
greatly  in  favour  of  the  defendant,  it  ought  to  be  without 
costs. 

HoLROYD  and  Littledale  Justices,  concurred. 

Rule  absolute  for  a  new  trial. 
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rFlie  Thames  Tunnel  Company  against  Sheldon. 

HIS  was.  an  action  brought  to  recover  the  sum  of  By  an  act  of 
802*9  being  the  amount  of  two  calls  of  5L  each  on  passed  for  mak- 
i^ht  shares  in  the  capital  stock  of  the  said  company,  Jl^^ljlli" 
the  trial  before  Abbott  C.  J.  at  the  London  sittinm  ^^"^  ^f 

»     company  or 

Michaelmas  term  1826,  a  verdict  was  found  for  the  pn>P"'«t<>f«  . 

were  enablea 

intiflEB.  subject  to'the  opinion  of  this  Court  upon  the  ^  »ite  a  sum 

•^  ^  of  200,000^  for 

wing  case :  tfao  purpose  of 

makinff  the 

'Early  in  the  year  1824  it  was  proposed  to  construct  tunnel,  and  it 
^dmnel  under  the  river  Thames^  near  Bermondsq/j  and  ^^  ^he  per- 
aobscription  was  accordingly  opened  for  that  purpose,-  ^J^jJ^l^^ 
be  divided  into  shares  of  50/.  each,  upon  which  a  ^^^j^^tgi^ 
^^podt  of  2i  per  share  was  required  to  be  paid  in  «^**»  *"^  •^' 

*^  *^  *  '  "^  f  ance  any 

^^vance,  for  and  towards  the  expences  of  applying  to  money  towards 
t^^iament  for  an  act  to  incorporate  the  company,  and  tunnel,  should 

pay  the  sums 

Carrying  the  intended  work  into  execution*     The  de-  by  them  re- 
fcodant  applied  for  eight  shares  in  the  intended  capital  ^^KM^afsuch 
of  the  company,  and  that  number  of  shares  was  set  pu^^^^ndm 
against  his  name  accordingly ;  and  he  then  gave  a  check  2!ouid  be"*'  ** 

directed  by 
Iha  directors,  and  in  case  any  of  such  subscribers  should  neglect  to  pay  the  same  at  the 
lime  and  place,  and  in  manner  so  required  for  that  purpose,  the  Company,  or  their  direc- 
tofs,  were  empowered  to  sue  for  and  recover  the  same.  By  another  section,  reciting  that 
the  probable  apences  would,  according  to  the  estimate  thereof,  amount  to  160,000{.,  and 
tiiat  the  sum  of  140,000/.,  being  more  than  four*fifth  parts  of  such  expences,  had  already 
bean  aubacribed  for  defraying  such  expences  by  sereral  persons,  under  a  contract  binding 
them,  their  heirs,  executors,  and  administrators,  for  payment  of  the  several  sums  so  sub- 
scribed by  them  respectively,  it  was  enacted,  that  the  whole  of  the  sum  of  160,000^  should 
be  sabaenbed  in  like  manner  before  any  of  the  powers  and  provisions  given  by  that  act 
abonld  be  put  in  force  t 

Held,  that  the  word  **  subscriber"  in  this  act  of  parliament  applied  only  to  those  who  had 
itipulated  that  they  would  make  payment,  and  not  to  all  those  who  had  already  advanced 
nMoey,  and,  consequently,  that  a  person  whose  name  was  mentioned  in  the  recital  of  the 
act  of  parliament  as  one  of  the  original  proprietors,  and  who  had  paid  a  deposit  on  eight 
abares,  bat  who  had  not  signed  any  rontract,  was  not  a  tubscriber  within  the  meaning  of 
the  act,  and  not  liable  to  be  lued  by  the  directors. 

Vol.  VI.  ■         A  a  on 


Gompany,  and  enabling  them  to  execute  the  tmin 
other  necessary  works,  and  the  name  of  the  defendc 
inserted  in  the  act  as  one  of  the  company.  The 
authorized  to  be  raised  by  the  company  was  fi(K 
By  the  91st  section  of  the  act,  after  reciting  tb 
probable  expences  would,  according  to  the  d 
thereof,  amount  to  160,000/.,  and  that  the'n 
141,000/.,  being  more  than  four-fifth  parts  o( 
expences,  had  already  been  subscribed  ibr  dd 
such  expences,  by  several  persons  under  a  eo 
binding  them,  their  heirs,  executors,  and  adminbt 
for  payment  of  the  several  sums  so  subscribed  bi 
respectively,  it  was  enacted  that  the  whole  of  tli 
sum  of  160,000/.  should  be  subscribed  in  l^e  a 
before  any  of  the  powers  and  provisions  given  I 
act  should  be  pat  in  force,  (a)    A  petition  was  ptc 


(a)  The  fullowing  lections  of  the  act  were  referred  to* 
The  first  section,  which  recited  that  the  pcrsont  thereiiuAi 
were  willing  and  desirous,  at  their  own  expence,  to  make  and  pa 
tunnel;  and  then  enacted  that  the  several  persons  therein  nu 
deftndant  being  one),  together  with  such  other  person  or  penon 
are  or  hereafter  shall  become  possessed  of  any  share  in  the  oadi 
or  lia?e  agreed  to  subscribe  for  the  same,  and  their  successors,  e 
&c.,  should  be  a  body  politic  and   corporate  for  making   tha 
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to  the  House  of  Commons  praying  for  leave  to  bring  in       1827. 
A  bill  for  the  purposes  proposed  by  the  subscription. 


TheTH. 

which  the  derk  to  the  company  stated  at  the  trial  he    TaniMi  Co. 
liad  reason  to  believe  was  not  signed  by  the  defendant.        Shbimit. 

The  contract  mentioned  in  the  91st  section  of  the 

act  was  signed  to  the  extent  of  more  than  the  sum 

€ii  16(^P00{.  before  any  proceedings  were  taken  in  exe- 

cation  of  the  act    Before  the  passing  of  the  act,  the 

contract  was  left  at  the  company's  office  for  the  signatures 

cf  the  subscribers,  but  was  not  signed  by  the  defendant, 

aliboiigh  his  name  was  mentioned  at  the  foot  of  it  as  a 

aafascriber  for  eight  shares,  and  a  space  left  opposite  each 

sahBcriber*s  name  for  his  signature  and  seal  thereto.    A 

short  time  after  the  act  of  parliament  had  passed,  when 

"dia  company  were  procuring  additional  signatures  and 

inab  to  the  contract  for  completing  the  said  amount  to 

160,0001,  the  defendant,  on  being  then  applied  to, 

rafhsed  to  execute  the  contract,  ailing  that  he  had 

sold  his  shares  in  the  concern,  but  no  evidence  of  the 

sale  of  such  shares  was  given  by  the  defendant;  nor 

did  the  defendant  give  any  evidence  whatever  at  the 

triaL 

The  works  authorized  by  the  act  being  in  progress, 
the  calls  for  which  this  action  was  brought  became 
necessary.      They  were  duly  made    and    advertised. 


Mid  oontrilniteb  Hie  third  MCtion  cmictod  that  th«  tbaret  ihould  be 
diiMntd  to  be  pewonri  ettate.  The  fourth  eecUoiiy  that  ererj  person  who 
Aonld  bj  Tirtue  of  the  act  have  eubicribedv  or  undertaken  Ibr  two  or 
more  ihans  hi  the  said  undertaking,  should  have  a  TOte  or  votes  as  therein 
SMBtloned.  Section  S5.  b  stated  at  length  in  the  judgment  of  the  Court. 
By  section  52.  it  was  ensctcd,  that  after  a  calli  no  share  should  be  trans- 
Aned  until  sodi  csll  should  hare  been  pakl. 

A  a  2  Notice 
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18S7*  Notice  of  tbem  respectively  was  given  to  the  defendanty 

niAl^AMn  ^^  whom  they  were  severally  demanded,  bat 

TVmiwl  Co.  Qf  ^lem  has  been  pjiid. 


D.  PoOoek  for  the  plaintiff  The  defendant  was  a 
subscriber  for  or  proprietor  of  shares  within  the  mean- 
ing of  this  act  of  parliament  He  is  one  of  the  persons 
named  in  the  first  section  of  the  act,  and  who  in  the 
preamble  are  stated  to  be  persons  willing  and  denrons 
to  construct  the  intended  works  at  their  own  expence* 
There  are  no  cases  to  be  found  applicable  to  this.  The 
only  case  bearing  upon  the  present  is  J%e  Bristol  and 
Taunton  Canal  Company  v.  Amos' (a),  where  at  the  trial 
of  the  cause  at  Nisi  Prius  Lord  Elknborough  was  of 
opinion  that  the  insertion  of  the  defendant's  name  in 
the  first  section  of  the  act  as  one  of  the  corporatibn, 
was  proof  that  he  was  the  proprietor  of  one  share  at  the 
least,  and  a  verdict  was  taken  accordingly.  The  de- 
fendant relies  here  upon  the  91st  section,  but  the  act 
contemplates  two  descriptions  of  subscribers,  those  who 
merely  subscribed  for  shares  in  the  undertaking,  and 
those  who  to  comply  with  the  requisition  of  the  91st 
section,  which  is  introduced  entirely  for  the  security  of 
the  public,  were  willing  to  bind  themselves  and  their 
heirs,  executors,  and  administrators  by  a  contract  deed. 
The  whole  number  of  subscribers  was  to  be  to  the  ex- 
tent of  200,000/. ;  these  special  subscribers  were  to  be 
to  the  extent  of  140,000/.  Shares  are  declared  by  the 
act  to  be  personal  estate,  and  that  upon  clearing  up  all 
calls  then  due,  the  subscribers  should  have  power  to 

(a)  lif.f  .9.  569. 

sell 
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adl  and  transfer  their  shares,  and  upon  such  transfer 
being  registered,  the  vendors  of  such  shares  should  by 
the  S2d  section  of  the  act  from  thenceforth  be  com- 
pletely exonerated  from  all  future  calls  in  respect  of 
inch  shares.    But  with  regard  to  those  subscribers  who 
execute  the  deed,  they  would  not  be  so  exonerated,  but 
if  the  vendee  of  their  shares  failed  to  pay  future  callsj 
they  would  be  liable  undeft  their  deed  to  make  good  the 
deficiency.    Now  if  no  one  be  a  subscriber  within  the 
meaning  of  the  act  unless  he  has  executed  the  contract 
m  ooDtended  for  on  the  part  of  the  defendant,  the  pro- 
Umaa  in  the  S2d  section  of  the  act  before  alluded  to 
would  be  completely  inoperative.     Besides,  the  word 
^^eabscribe''  in  the  act,  is  clearly  not  to  be  confined  to  a 
■^nature  to  the  contract,  for  by  the  2Sd  section  those 
persons  are  subjected  to  the  payment  of  calls  '*  who 
have  subscribed  or  who  shall  hereafter  subscribe  or 
advance  money."    Those  persons,  therefore,  who  like 
the  defendant  had  subscribed  money  upon  shares  by 
paying  a  deposit,  became  proprietors  of  shares  upon 
the  incorporation  of  the  company,  although  they  had 
not  executed  the  contract  deed.     Such  a  subscription 
would  have  enabled  them  to  claim  the  shares  upon 
which  they  had  paid  their  deposit,  had  the  undertaking 
been  prosperous,  and  they  ought  not  to  be  permitted  to 
withdraw  upon  a  supposition  that  it  is  otherwise.    It 
would  be  a  great  hardship  upon  those  who  have  bonft 
fide  continued  subscribers,  with  a  view  to  the  com- 
jdetion  of  the  undertaking  that  the  funds  upon  which 
they  relied,  and  jusdy  relied,  for  assistance,  on  the 
groond  that  the  parties  had  paid  a  deposit,  or  in  the 
words  of  the  act  *^  subscribed,"  should  now  be  with- 

A  a  3  drawn. 


1887. 

TSumACo, 
Shbldoit. 
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Tkinnel  Go. 


SasLooir. 


drawDi  on  the  plea  that  not  being  parties  to  the  de^ 
they  were  not  sabscribers  to  the  undertaking  at  idL 
The  sole  object  of  the  91st  section  appears  to  be,  to  pvt* 
vent  the  undertaking  from  being  abandoned,  when  partly 
executed,  whereby  the  public  might  be  very  much  io* 
Gonvenienced,  by  requiring  that  out  of  the  body  of 
subscribers,  a  sufficient  number  should  be  found  who 
would  bind  themselves  to  the  extent  of  the  esdmate  of 
the  works,  before  the  undertaking  should  be  com- 
menced, so  as  to  guarantee  to  the  public  the  due  exa« 
Cution  of  the  tunnel;  but  it  could  not  be  the  intenticm  of 
the  legblature,  to  enable  those  who  had  subscribed 
towards  the  iremainder  of  the  capital  authorized  to  be 
raised,  to  continue  proprietors  or  to  abandon  that 
shares,  at  their  own  option,  merely  because  they  dedined 
to  subscribe  the  contract. 


PattesoTty  cohtr^;  adverted  to  the  91st  section,  and 
contended  that  the  meaning  of  the  word  subscribe  was 
defined  by  that  section,  and  that  it  applied  to  those 
persons  only  who  had  signed  a  contract,  and  not  to 
persons  who  had  merely  advanced  money.  He  was 
then  stopped  by  the  Court. 


Bayley  J.  This  action  is  brought  on  the  twenty* 
third  section  of  the  act  of  parliament,  and  we  must 
therefore  see  whether  the  defendant  has  or  has  not 
brought  himself  within  it.  The  words  of  that  section 
are,  *^  that  the  respective  persons  who  have  subscribed, 
or  who  shall  hereafter  subscribe  or  advance  any  money 
for  and  towards  making  and  maintaining  the  said  tunnel) 
shall,  and  are  hereby  required  to  pay  the  sums  by  them 

respectively 


IK  rm  7th  &  8tu  Years  of  GEORGE  IV.  847 

nspectiyely  subscribed  bX  such  times^  and  in  such  manner  1837« 
as  thall  be  directed  by  the  directors ;  and  in  case  any  of  _.  _, 
such  subscribers  shall  necrlect  to  pay  the  same  at  the  time  I^wmI  Co. 
and  plaoe^  and  in  manner  so  required  for  that  purpose,  Sksukw. 
the  said  company  or  their  directors  are  hereby  em- 
Hoirered  to  sue  for  and  recover  the  same.''  Now  the 
CMe  turns  upon  the  word  subscriber^  and  the  question  is, 
wbether  within  the  meaning  of  that  term,  as  used  in  this 
tct  of  parliament,  the  defendant  has  become  a  subscriber 
or  not.  In  order  to  fix  him  it  must  be  made  out  that  he 
bfls  subscribed,  and  subscribed  money;  but  then  the 
gjnestion  is,  what  is  meant  by  the  word  subscribe  there 
3aed«  Does  it  mean  actual  payment?  That  is  one 
qpeaning  of  the  word.  If  I  give  towards  any  particular 
purpose  a  sum  of  money,  I  may  be  said  to  subscribe  that 
Boniy  or  if  without  paying  the  money  I  put  down  my 
name  binding  myself  to  contribute,  then  I  become  a 
Bobscriber  to  the  amount  of  that  money  which  I,  by  that 
rignature,  state  that  I  will  contribute.  Now,  in  which 
of  these  two  senses  b  the  word  subscribe  used  in  this 
dense?  Is  it  applicable  to  persons  who  have  advanced 
rnoneyy  or  is  it  applicable  to  those  persons  stipulating 
fi>r  a  future  advance  of  money  ?  Now,  looking  at  the 
whole  of  the  clause,  it  is  evident  that  it  applies  not  to 
those  who  have  actually  made  a  payment,  but  to  those 
who  have  stipulated  that  they  will  make  a  payment ;  for, 
by  the  latter  part  of  the  clause  it  is  provided,  that  in 
case  any  part  of  the  subscribers  neglect  to  pay,  the  com- 
psDy  are  empowered  to  sue  for  and  recover  the  same. 
That  must,  of  necessity,  mean  the  money  which  they 
bound  themselves  to  pay.  The  ninety-first  section  uses 
the  word  subscribed  in  the  same  sense.  It  recites  that 
the  probable  expences  of  makmg  the  tunnel  will  amount 

A  a  4  to 
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Till  TuAMwa 
Tunnel  Co. 

9goin$t 
Sbxudok. 


to  the  sum  of  I6O9OOO/.,  and  that  the  sum  of  140,00(MLf 
being  more  than  the  four-fifth  parts  of  such  expenceSyhad 
already  been  subscribed  for  defraying  such  ezpences  by 
several  persons  under  a  contract,  binding  them^  their 
heirsi  executors,  and  administrators,  for  payment  of  the 
several  sums  so  subscribed  by  them  respectively.  The 
word  subscribed  in  this  clause  clearly  applies  only  to 
persons  who  have  bound  themselves  by  a  contract  that 
they  will  pay  hereafler,  and  not  to  those  who  had  actually 
made  the  advances.  The  next  sentence  provides^  '^  that 
the  whole  sum  of  160,000Z.  shall  be  subscribed  in  like 
manner  before  any  of  the  powers  and  provisions  given 
by  that  act  shall  be  put  in  force ; "  that  is,  not  that  it 
shall  be  paid,  but  that  there  shall  be  names  put  down 
for  that  purpose.  Upon  these  two  clauses,  tharefeie^ 
there  can  be  no  doubt  that  the  word  '*  subscribed  **  as 
there  used,  applies  to  a  man  who  puts  down  his  name  to 
a  contract,  by  which  he  binds  himself  to  contribute  to 
the  extent  of  the  number  of  shares  for  which  he  puts 
down  his  name. 

It  has  been  suggested,  that  there  is  a  distinction  in 
this  act  of  parliament  between  subscribers  to  the  ex- 
tent of  140,000/.  and  subscribers  beyond  that  sum; 
that  the  former  class  of  subscribers  are  to  sign  the 
contract,  and  to  bind  themselves,  their  heirs,  exe- 
cutors, and  administrators;  and  that  the  latter  class 
are  not  bound  to  come  under  any  such  obligation. 
Now,  if  any  such  distinction  had  been  contemplated 
by  the  framers  of  this  act,  it  might  fairly  be  expected 
that  it  would  have  been  clearly  pointed  out,  but  no  such 
distinction  is  to  be  found.  The  object  of  the  legislature 
is  manifest.  There  is  to  be  raised  one  gross  sum  not 
exceeding  200,000/.,  and  the  whole  of  that  is  to  be  ap- 
plied 
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plied  to  those  purposes  mentioned  in  the  recital  of  the       1887* 
ziinetj-first  section.     The  legislature  require  an  estimate 


TIwTm, 

<if  the  ezpence  to  be  laid  before  them»  and  that  four-    XbdmI  Co. 
mths  of  that  estimated  amount  should  be  subscribed      Shelbov* 
before  the  passing  of  the  act,  as  a  pledge  to  the  sub- 
acribers  that  there  is  an  available  iund  to  that  extent. 
Sut  when  that  sum  is  once  subscribed,  as  a  larger  sum 
snay  be  required,  a  power  of  raising  money  beyond  that 
amount  is  given.    I  think  the  true  construction  of  the 
«ct  of  parliament  is,  that  every  original  proprietor,  whe- 
ther he  be  named  in  the  act  of  parliament  or  not,  b  to 
stand  exactly  upon  the  same  footing.     He  is  ultimately 
decide  whether  he  will,  and  to  what  extent  he  will 
e  a  subscriber.    When  he  puts  down  a  sum  of 
money  before  hand  for  certain  shares,  he  thereby  speci- 
the  number  of  shares  for  which  he  is  willing^  upon 
view  of  the  subject  at  that  time,  to  become  a  sub- 
scriber, and  he  may  be  guilty  of  a  breach  of  faith,  if  he 
does  not  take  up  shares  to  that  amount ;  but  according 
%o  the  provisions  of  this  act  of  parliament  that  is  to  be 
s  matter  of  subsequent  arrangement.  The  second  section 
enables  the  company  to  raise  among  themselves  a  sum 
not  exceeding  200,000/.,  such  sum  to  be  divided  into 
shares  of  50/.  each,  and  such  shares  are  to  be  vested  in 
the  several  persons  so  subscribing^  and  their  successors, 
to  their  and  every  of  their  proper  use  and  benefit,  pro- 
portionably  to  the  sums  they  shall  severally  raise  and 
contribute ;  and  they  were  to  advance  among  themselves 
a  snm  not  exceeding  200,000/. :  and  every  person  sub- 
scribing is  to  have  shares  in  proportion  to  the  sum  he 
mibscribes.    Then  the  fourth  clause,  which  regulates 
the  number  of  votes  which  every  person  who  has  pre- 
viously subscribed  for  two  or  more  shares  shall  have, 

seems 
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1887*       seems  to  me  to  contemplate^  not  that  the  parties  are 

actually  bound  unless  they  have  signed  the  preriona. 

TmiMl  Co.    subscription,  but  that  they  shall  be  at  liberty,  if  they 

agaitui 

SetLBoib      have  not  signed  the  subscription,  to  make  an  arrange--* 
ment  to  the  extent  to  which  each  shall  contribute  an2 
have  shares.    It  enacts,  that  every  person  who  ahaU 
by  virtue  of  this  act  have  subscribed  or  undertakea 
for  two  or  more  shares,  shall  have  such  and  such  votei. 
Now,  who  can  be  considered  as  having  subscribed  by 
virtue  of  this  act,  except  those  persons  who  have  signed 
that  contract  which  is  specified  in  the  ninety-first  Bectkm? 
There  is  no  other  description  of  subscribers  alluded  to 
in  any  other  part  of  the  act,  and  that  section  impOTta 
that  there  has  been  a  subscription  of  14fO,odoI.  oolyy 
and  not  beyond  that  amount.    The  meaning  of  this  i% 
that  if  any  person  who  shall  by  virtue  of  that  ad* 
namely,  by  virtue  of  having  entered  into  this  arraiigeine&l»  « 
as  one  of  the  subscribers  to  the  amount  of  140^000L^ 
be  said  to  have  subscribed  or  undertaken  for  two  or 
more  shares,  then  he  shall  have  such  and  such  vote* 
It  seems  to  me,  that  the  true  construction  of  the  act  of 
parliament*  is,  that  no  man  is  to  be  deemed  a  subacribei 
who  shall  have  advanced  his  deposit  towards  defirayiiy 
the  expences  of  the  act,  unless  he  has  signed  that  cohv 
tract,  which,  according  to  the  ninety-first  section,  is  to 
describe  the  number  of  shares  he  has  subscribed  for. 
A  man  who  advances  money  towards  obtaining  an  act 
of  parliament  ought  to  be  considered  as  entitled  to  a 
locus  penitentiae  after  the  act  is  passed.    He  may  like 
the  scheme  in  general,  but  he  may  not  like  it  with  the 
particular  provisions  introduced  by  this  act.    For  tbeaa 
reasons  I  am  of  opinion,  that  the  defendant  is  not  to  be 
deemed  a  subscriber,  so  as  to  come  within  the  operative 

part 
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the  twenty-third  section,  and,  consequently,  that       18S7. 
im  action  cannot  be  maintained.  ...... 

ThmTwuMn 
Tteotl  Co. 

HoiAOTB  and  Littledale  Js.  concurred.  J^^*^ 

Judgment  for  the  defendant. 


Cook  against  Leonard  and  Another. 

*^HIS  was  an  action  for  assault  and  fidse  unprison-  A  tututa  m- 

»  ._. .  acted  that  no 

ment    Plea,  not  guilty.    At  the  trial  before  Bur--  pUunUffihouid 
«|gA  J.,  at  the  Summer  assises   for  the  county  of  |[^oTcom^^ 
lUmeesier^  1626,  the  following  appeared  to  be  the  fiu^ts  ^"^^mL^It^ 
P  die  case:  The  defendant,  Leonard^  was  one  of  the  "^^*^'* 
matables  of  the  parish  of  Stroud^  and  the  other  de-  ^  ex^tion 

^  or  under  the 

flkbnit  was  surveyor  to  the  commission's  under  an^i^^on^yo^^* 

act^  unlcM  no> 

JBt  of  parliament  for  improving  the  town  of  jSfroiMJLtice  thereof  in 

tnriling  should 

In  the  16th  of  Febmary  two  foreigners  oame  to  the  be  prmouaiy 
Mm  with  .  dromedaiy  «.d  «Hne  monkeys,  which  they  g^ 
adnbited  about  the  streets,  beating  a  drum  and  solicit-  mraccmenTor 
Bg  ncmey  from  the  crowd.     One  of  the  foreigners,  HeidTthat'a 
ride  he  was  exhibitimr  the  animal  in  the  streets,  was  ^^^  "^-^J^ 

®  ^  ceasary  in  thoea 

aliai  into  custody  by  the  hiirh  constable^  who  was  also  cases  only  in 

J     ^  ^  ^  which  the  party 

I  eommissioner  under  the  act  for  paving  and  lighting  against  whom 

the  action  waa 

he  town  of  Stroud.    The  latter  afterwards  ordered  the  brought  had 
Idfepdant,  Leonard^  to  cause  the  dromedary  and  mon*  ground  for 
oeyi  to  be  removed  out  of  the  town.    But  before  this  £e  thincfdonc 
mdkst  could  be  carried  into  effect,  the  other  foreigner  aon^'ki  euea- 
lad  removed  the  dromedary  from   the  street  into  a  |^°.„^,2Bri^ 
MUb.    Leonard^  assisted  by  the  other  defendant,  went  ^«  ^^ 
ibdut  five  o'dodc  to  the  stable  where  the  dromedary 
nuif  and  desired  the  other  foreigner  to  take*  it  out 
)f  die  town.    The  plaintiff  who  was  present,  advised 

him 


LlOMARD. 
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1M7-  him. not  to  do  so,  alleging  that  the  defendant  had  no 
■~~  authority  to  order  him  to  do  so.  The  defendant 
ag^^  Leonard^  then  took  hold  of  the  halter  of  the  dromedary 
in  order  to  remove  it,  upon  which  the  plaintiff  at- 
tempted to  prevent  him:  upon  this  defendants  com- 
mitted the  assault  upon  the  plainti£^  and  impriaoned 
him.  By  an  act  of  the  6  G.  4.  s.  68.  for  paving,  light- 
ing, watching,  r^;alating,  and  improving  the  town  of 
Stroud^  the  commissioners  therein  appointed  were  em- 
powered to  cause  the  streets  to  be  watched,  and  to 
appoint  watchmen  and  patrol.  By  section  69.  it  was 
made  lawful  for  the  watchmen  and  patrolmen  to  appre- 
hend and  secure  in  some  proper  place  all  n^es,  vaga- 
bonds, vagrants,  idle  and  disorderly  persons,  distnrbeiB 
of  the  public  peace,  prostitutes,  and  all  suspected  per- 
sons who  should  be  found  wandering  or  misbeharaig 
themselves  during  the  hours  of  keeping  watch  within  die 
limits  of  the  aaid  town.  By  section  70.  all  such  watch- 
men or  patrolmen  were  to  be'swom  in  as  constcMes^  and 
they  were  thereby  invested  with  the  like  powers  and  autho- 
rities, privileges  and  immunities,  as  any  constables  were 
invested  with  or  enjoyed  by  law.  By  section  111.  it  was 
enacted,  ^^  that  no  plaintiff  should  recover  in  any  acdon 
commenced  against  any  person  for  any  thing  done  iiu 
execution  of  or  under  the  authority  of  that  act,  unless* 
notice  in  writing  should  be  previously  given  to  the 
person  intended  to  be  sued  twenty-eight  days  before 
such  action  should  be  commenced."  Burrough  J.  was  of 
opinion  that  the  defendants  having  acted  under  a  colour- 
able authority  of  the  act  were  entitled  to  notice  of  ao- 
tion,  and  no  such  notice  having  been  given,  the  plaintiff 
was  nonsuited.  A  rule  nisi  having  been  obtained  for 
setting  aside  that  nonsuit  in  last  Michaelmas  term, 
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Ludlom  now  shewed  cause.     The  defendants  were        1827. 
titled  to  notice  of  action.    It  is  sufficient  for  that  pur-       """^^ 

^  Cook 

to  shew  that  they  acted  in  supposed  pursuance  of       ugHinir 

LlOMAUi 


act  of  parliament,  and  with  a  bonft  fide  intention  of 

ducharging  their  duty,  Theobald  v.  Crichmore  (a).    Now 

the  owners  of  the  dromedary  had  by  the  exhibition 

the  animal  in  the  public  streets  created  a  nuisance. 

"X^lie  defendants  were  ordered  by  the  high  constable  to 

remore  that  nuisance,  and  if  they  had  found  the  drome- 

dxBiy  in  the  street  causing  the  nuisance,  they  would  have 

been  justified  in  removing  it  either  by  the  common  law 

or  by  the  99th  section,  which  declares  the  exhibition  of 

Boch  an  animal  to  be  a  nuisance ;  but  they  attempted  to 

r^emove  it  from  the  stable  where  it  was  no  longer  a 

noisBnoe^  and  in  that  respect  they  acted  illegally;  but  at 

a&  die  same  time  it  is  clear  that  they  supposed  they  were 

^^ting  in  execution  of  their  duty.     By  the  69th  section 

^^cy  might  have  apprehended  the  owners  of  the  drome* 

^^ly  as  idle  and  disorderly  persons ;  they  were  not  jus- 

^^Ced  under  that  section  in  attempting  to  remove  the 

^tmnedary,  but  they  bonfi  fide  thought  they  were. 

Batlet  J.    I  think  this  case  admits  of  no  doubt. 

where  a  statute  gives  protection  to  persons  acting  in 

Clecntion,  or  in  pursuance  of  it,  all  persons  acting  under 

Mb  provisions  are  entitled  to  that  protection,  although 

diey  exceed  their  authority  by  so  doing.     There  must, 

however,  be  some  limits  to  that  rule,  and  it  seems  to  me 

that  there  are  cases  which  warrant  this  distinction.     If 

an  officer  does  any  act,  part  of  which  is,  and  part  of 

which  is  not,  authorized  by  the  statute ;  or  if  a  magistrate 

(a)  \B.  f  jf.  SS7. 

act 
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1827.       act  iti  a  case  which  hb  general  character  authorises  bi^ 
~T~       to  dO|  the  mere  excess  of  authority  in  either  case  ck^ 
Hohui       not  deprive  the  officer  or  magistrate  of  that  protecl^ci 
which  is  conferred  upon  those  who  act  in  execation  c/ 
it ;  but  where  there  is  a  total  absence  of  authority  to 
do  any  part  of  that  which  has  been  done^  the  futj 
doing  the  act  is  not  entitled  to  that  protection.    Tboe 
are  certainly  some  strong  cases  where  magistrates,  acting 
beyond  the  limits  of  their  authority,  have  been  held  t» 
be  within  this  protection.     Thus  it  has  been  hdd  thit  s 
magistrate  acting  upon  the  subject  matter  of  mmpliiat 
brought  before  him,  though  it  arise  out  of  his  jam* 
diction,  is  entitied  to  notice  of  action;  but  in  thatoie 
the  act  of  parliament  would  have  authorized  him  to  do 
the  act  he  did,  provided  the  subject  matter  of  com- 
plaint had  arisen  within  his  jurisdiction.    In  ffeHerf* 
Toke{a)  one  magistrate  having  committed  the  modier 
of  a .  bastard  child  for  not  filiating  the  child,  it  wm 
held  that  he  was  entitied  to  the  notice  under  the  M  &i 
c.  44.,  though  by  the  statute  of  EUx.  c.  43.  s.  2.  juriidi^ 
tion  over  the  subject  matter  was  committed  to  tio 
magistrates.     In  Bird  v.  Gunston  {b)  the  act  of  psrii** 
ment  authorized  the  magistrate  to  commit  a  driver  oft 
cart  for  riding  on  the  shafts  in  the  highway.    The  ms- 
gistrate  committed  the  party  for  being  on  the  AA 
while  the  cart  was  standing  still;  it  was  held,  that  altbongb 
the  commitment  was  illegal,  the  justice  was  entitled  to 
notice  of  action.     These  cases  fall  within  the  geneni 
rule  applicable  to  this  subject,  viz.  that  where  an  set  of 
parliament  requires  notice   before  action  brought  b 
respect  of  any  thing  done  in  pursuance  or  in  ei^ 

(a)  9  Eon,  Sei.  (i)  S4  G.  5. 
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ditfoa  of  its  pnmmonSf  those  latter  words  are  not       16S7. 
oonfined  to  acts  done  strictly  in  pursuance  of  the  act  of 

but  extend  to  all  acts  done  bonft  fide  which 
reasonably  be  supposed  to  be  done  in  pursuance  of 
act.    But  where  there  is  no  colour  for  supposing 
that  the  act  done  is  authorized,  then  notice  of  action  is 
not  necessary.  Thus,  in  Lanoton  y.  Miller  {a\  a  custom- 
boase-oflBcer  seized  a  man  going  abroad,  thinking  he 
an  artificer.    It  was  admitted  that  a  custom-house- 
had  no  right  to  seize  an  artificer,  but  it  was  con- 
ttnded  that  he  was  entitled  to  notice  of  action.     A 
i^ttdiet  WHS  found  for  the  plaintifi^  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  and  upon  motion 
Coart  refused  the  rule.    In  Morgan  v.  Palmer  {b) 
mayor  of  Yarmouthf  who  was  also  a  justice,  exacted 
a  publican  a  fee  of  45.  upon  renewing  his  licence ; 
latter  brought  an  action  to  recover  it  back,  but  it 
held  that  the  fee  was  not  taken  in  discharge  of  the 
^ofllcial  duties  of  the  mayor  as  magistrate,  and  therefore 
"9iuit  he  was  not  entitied  to  notice.    Then  to  apply  the 
^rtnciples  to  be  collected  from  these  cases  to  the  pre- 
sent.    Had  the  defendant  in  this  case  any  colour  for 
awdng  as  he  did  ?    Had  he  any  reasonable  ground  for 
•opposing  that  he  was  acting  in  pursuance  or  execution 
"  of  the  act  of  parliament  ?    By  the  act  of  parliament 
ihe  commissioners  are  authorized  to  appoint  watchmen 
and  patrolmen.    By  section  69.  the  latter  are  authorized 
to  apprehend  all  vagrants,  and  all  suspected  persons, 
who  shall  be  found  wandering  or  misbehaving  them- 
vAveB  daring  the  hours  of  keeping  watch  within  the  limits 
of  the  town.    The  defendants  did  not  attempt  to  appre- . 

(•)  £a9icr,  1818.  MSS.  '    (6)  2B.4:C.  7S9u 

hend 
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18S^^ '   hem  Ae  oWhers  of  Hit  dithbM^^%Atklie  iditnblElM|Bt< 
~  Thffii  'ttey  Srert  clc&riy  iWt*'tomiWiW*^itod«MiB*« 
'^;^claiikf  of  dieact.    B(itbyth^89thMcft^  tlM>iiiAilAti^j^- 
of  ttky  beaM  in  the  streets  rabjdetsP  tbe  ])^rtlM 
it  M'a  petialty.     Now  in  this  ta^'<4§  plrSWIPi«iN|>< 
duritig  the  diiy-dnie  had  been  pAi«idlMjg><^di| 
the'^romedarj  removed  it  into*  ii*i0ld6ft.^^^[ttfllfe 
defiMahtsrthe  one  a  police-oflleer»4inlt'tl|d4ltff|rtilJ^kg^^ 
auihbrity'to  8891^  hinr^  ifent  «».4hift*  ^a|llail7kfa{|PfjMn^ji 
ofl^moVing^the'^OBiedary.  *  Btfl4iMri4|f4Meaife3tt>iM:v.J« 
front -the  W^  to  ti\e  ^stebto  ^^t^fogi-igj^^itefcirihiiiar  t  t ^ 
atMiptM  to  seLse'  it,  it  "bad  MMsedi(k>ibi»  tfloJAMh*^^^ 
anff  1^  deftMlantS)  th^el^  fhodUidi'j|lD^^ire|UinitolO'^^ 
colMn^  ittkler  tMs  act  of  p0rliilttieiSC>fttfMM|nO9^ 
thffsbble;    Where  an  atfffe  of iJfiariMteM'isi^  adiA  ii^ 
th^  tase  of  an  action  bronj^ht  agaihlttttnypliiM(«(^ilmjfo« 
thing  done  in  pursuance  or  in  exeeiitiote<bf  i^faQ^ittl^tiildi 
defendant  shall  be  entitled  to  certain-  {^ttl^i|g;iiilS^«  die^I^ 
meaning  is,  that  the  act  done  must  be  of  thatiiatii'M!%il|4'-' 
description  that  the  party  doing  it  may  reasonably  sterp^>' 
pose  that  the  act  of  parliament  gave  him  authority  to^iie^-' 
it.     I  think  that  in  this  case  the  defendants  had  lie'  f^sa^'-* 
sonable  grounds  for  thinking  that  the  act  of  patttoiMllI^^ 
gave  to  them,  or  to  the  commissioners  under  ^wtioM'' 
authority  they  acted,  any  power  to  remove  the  dwn^'' 
dary  from  the  place  where  it  was  at  the  time  when/tbey* 
attempted  to  remove  it,  and  that  being  so,  I  am  of  opinion'- 
that  the  rule  for  a  new  trial  must  be  made  absolutei  ■"^'' 

HoLROYD  J.     I  am  also  of  opinion,  that  notilSe  ^of - 
action  was  not  necessary  in  this  case.     If  the  defendariUr^ 
had  been  acting  under  colour  of  the  authority  of  the 
act  of  parliament,  or  if  they  bad  authority  to  do  the  act 

?/     coin- 
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o(  and  bad  overstepped  their  authority  in  18S7* 
of  doing  ity  they  would  have  been  entitled  to 
of  action ;  bat  looking  at  the  terms  of  this  act  of 
I  am  of  opinion  that  these  defendants  had 
or  colour  for  supposing  that  they  were 
vndcr  the  authority  of  the  act.  The  ninety^ninth 
aabgects  persons  committing  certain  acts  in  the 
to  a  penalqr  of  61^  and  it  subjects  to  this  penalty, 
things,  ^  any  person  who  shall,  within  any 
•of  the  town,  exhibit  or  expose  any  stallion,  or 
looae  any  horse,  mole,  ass,  pig^  or  other  beast** 
ltm$  I  dunk  that  this  clause  of  the  act  not  only  did 
joitify  the  defendants,  but  did  not  afibrd  them 
ooloar  or  pretence  for  what  they  did.  If  they 
done  the  act  they  did  during  the  hours  of  wUchp 
during  the  Ume  the  dromedary  was  exhibited  in 
afreets,  so  that  it  might  be  considered  a  nuisance, 
might  have  been  some  colour  or  pretence  for  what 
^ly.did.  For,  if  it  was  a  nuisance,  they  might,  either 
Hdar  the  authority  of  this  act  of  parliament,  or  the  au- 
bprky  of  the  common  law,  have  removed  it,  for  they  were 
of  the  town  or  police-oflScers ;  but  here  they 
to  seize  the  dromedary  after  it  had  been 
from  the  street  to  a  stable,  and  after  it 
uid  eeased  to  be  a  nuisance.  In  Irving  v.  Wilson  (a) 
I  .mvenne  officer  seized  goods  as  forfeited,  and  took 
mmcyof  the  owner  for  releasing  them;  the  latter  having 
tMRNight  an  action  to  recover  back  the  money,  it  was 
hdd  that  notice  of  action  was  not  necessary,  and  it  was 
laid' down  by  Grose  J.,  that  if  an  officer  seize  goods  as 
fcs'fcited,  he  does  it  colore  officii ;  but  if  he  takes  money 

(a)  4  T.  X.  485. 

Vol.  VL  B  b  for 
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t827.       for  delivering  up  the  goods,  thei^  is  no  pretence  n^ 
^"^    "       stvincr,   that  he  does   that  colore  officii.    Morgan  y. 

CJOOK  ^        ©»  ^  ■,  •,:  ..1.      :.-.fT^.,.^.^j 

against  Palmer  {a)  is  an  authority  to  the  same  iffi^!^.  ^  F^' 
case,  if  the  officer  had  attempted- to  Mmoi^  thc'dcoiii^ 
dary  at  the  time  it  was  obstructing -the  stre^  I  ^ho^ 
have  thought  that  although  he  might  notbav^  beeoatrictly 
justified  in  doing  it,  still  it  would  have  Ipeep  aii'act.db9e 

'  ' '    ^  ■ :       ill         '■ ! 

^cplore  officii ;  but  as  soon  as  the  dromedary  waai  removed 
to  a  stable  it  no  lonirer  constituted  a  nuisancet.and  tb 
talcing  it  from  th^t  stable  was  not  an*  act  done*  colore 


officii,  for  the  defendants  could  have^  no  reaaopabli 
ground  for  supposing  that  they  had  iinjfL  authority  uiidc 
the  act  of  parliament  to  do  it.  In.  order  tp  entide  t 
defendants  to  notice,  they  ought  to  have  had  a^colouraU 
authority  for  removing  the  dromedary.  Lam.,  the 
ibre,  of  opiniouj  that  the  rule  for  a  new^rjol  ipastt 
made  absolute.  ,      ,     ^ 

LiTTLEDALE  J.     I  am  of  the  same  opinion.     If  tlic2 
defendants    had   derived    from   this    act   of  parliament 
any  colour   for  doing   the   act   in   question,  although 
they  might  have  acted  illegally,  they  would  have  been 
entitled  to  notice  of  action.     The  sixty-ninth  section 
limits   the   time   during  which  the  persons    there   de- 
scribed as  misbehaving  themselves  can  be  apprehended, 
viz.   the  hours  of  watch.     Here,  it  does  not   appear 
that  the   attempt   to   seize   the   dromedary  was    made 
during  the  hours  of  watch.      But   even   if  that  were 
so,  this  clause  enables  the  watchmen  and  |)atroImen  to 
apprehend  persons^   not   animals,    and    persons  misbe- 
having   themselves.      I    think,    therefore,    under    this 

(o)  2  i&.  J-  C\  729. 

clause. 
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clause,  the  ddendants  had  no  ground  for  supposing       1827* 

that  they  were  entitled  to  seize  the  dromedary  at  the         ^^ 

.'C  fitv  ,^fr       _  :•...>,      .  _    .  '^  Cook 

time  when  they  attempted  so  to  do.  Considering  the  ogAtt 
tune  limited  for  apprehending  offenders,  the  nature  of 
jtoe  oflence  described  in  the  act  of  parliament,  and  the 
onenaers,*  1  think  that  the  defendants  had  no  colour  for 
taDDpsuig  thai  they  were  authorised  under  this  clause  to 
do  the  act  which  they  did.  Then,  as  to  the  ninety-nitrth 
McUpo,  it  is  sufficient  to  observe,  that  the  droihedaty  was 
Dot  m  the  streets  at  the  time  when  the  defehdhnti  at- 
ted  to  remove  him,  and  I  doubt  much  n^heth^  thk 
>iiion  of  the  animal  in  the  streets  would  have'  been 
ijiiusflnce  within  this  clause  of  the  act  of  parliament; 
Mit  I  am  clearly  of  opinion,  tnat  iii  this  case  the  coni- 
nissioners  had  no  authority  to  remove  the  dromedary 
y|eriihad  been  placed  in  the  stable,  and,  of  course, 
juit  the  defendants  who  acted  under  them,  had  none.  I 
ihinky.also,  not  only  that  they  had  no  authority,  bai  thtit 
thejr  had  no  colour  or  reasonable  ground  for  supposing  ' 

that  diey  had  authority  to  act  as  they  did ;  and,  cOns'e- 
ra^tly,  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absdute. 

r^     ■*■■■■■. 
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.    James  Tarling  against  Baxter.^**^  ^^''*'^ 

*■■■  /^'7:!Mr!:f  jrjj  ot     - 
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ISiii  '■       ' "     'r-''^''    •{'■Jf'io'u'jieq 

■,■1.. -i^  ••  ;  '-'Ml   viM    lo    inriornn 

^  onU.c4U.     X'feStJMPSlT  to  recover  back  i4Sr'^ia  *y  tife 

m  January,  4.^,V''i.    v     .      •  '»  *_•   7         i^    i    •  i 

•greed  to  tell  plaintiff  to  the  defendant's  use.  '  The'ld^^^W 

to  J9.  a  stack  of .  ■  *.'   -i    ?:^V'  .  .  ■  •    >      ?    ♦!»  J  .    lAf^ij' 

hay  for  the  tum  coAtained  counts  for  money  had  and  redeivedt  AtRftllfe 
pud  on  the  4th  o^hfir  common  counts.     Plea,  general  Wde,'VVitIiVdtf- 
the  same  to  be    tice^  of  setroff  for  goodis  sold  and '  SJefiverila  Ail>cr  Wl^ 
^dL\*M    gmned  and  sold.    At  the  tibial  before "iaSS^ 
^^J^^    the  Landw^^  after  iKferj^ Wrm;'i?8«fe,-'W'V^^ 

B.  stipulated     ^as  found  for  the  plaintiff  for  145/.,  subject  to  th'i'lM- 

thatthehay  '        '^  ^^\    ■;/       r        ^    * 

should  not  be    jjipn  of  this  Court  on  the  following  case.  '•^''  '"''^  ^- 

cut  until  it  was     '       '      .  ^ .     .    -  »■"    .^*.   r  -ji  r  . 

paid  for:  UM,       On  the  4th  of  January  1825,  the  phihiSff  %Mlg&b<^f 

contract  for  an  the  defendant  a  stack  of  hay  belonging'tb  tHi&  ddiiMlttfi^ 

not  a  future  ^^^  then  standing  in  a  field  belonging  fx)  th^  defSiidatfRfs 

Ihl%roirty*'in  l^rother.     The  note  signed  by  the  defendant,  and  <fc- 

the  hay  pa»ed  Jivered  to  the  plaintiff  was  in  these  words :  **  I  have  ^ils 

by  It  immedi-  '■ 

»^'y  *o  ^>e        day  agreed  to  sell  James  Tarlhig  a  stack  of  hay,  stand- 
that  the  same     ing  in  Caiwjibury  Fields  Islington^  at  the  sum  of  <me 

having  been         i         ^      i  t  .  . 

subsequently      hundred  and  forty-five  pounds,  the  same  to  be  paid  ^ 
fire,  the  loss       the  4th  day  of  February  next,  and  to  be  allowed  4o 
"****"  stand  on  the  premises  until  tlie  first  day  of  May  next" 

And  the  following  note  was  signed  by  the  plaintiff^  ahd 
delivered  to  the  defendant  "  I  have  this  day  agreed  to 
buy  of  Mr.  John  Baxter^  a  stack  of  hay,  standing  in 
Canonbtay  Fields  Islington^  at  the  sum  of  145/.,  the 
same  to  be  paid  on  the  4th  day  of  February  next, 
and  to  be  allowed  to  stand  on  the  premises  until  the 
first  day  of  May  next,  the  same  hay  not  to  be  but 
until  paid  for.  January  ^xh,  1825."  At  the  meeting. at 
which  the  notes  were  signed,  but  after  the  signature 

thereof 
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thereof,  th^^iS^l^ai^^bid  tb  tbe  plakltifi;  ''  You  will       1827. 

particularly  oblige   me   by  giving  me  a   bill   for  the       

amount  of  the  hay."     The  plaintiff  rather  objected.       agamtt 
Tbe  defendant's  brother,  S.  Baxter^  on  the  8th  of  the 
same  month  oiJ<pfiuaTyy  took  a  bill  of  exchange  For  145/. 
to  the  plaintiflS  drawn  upon  him  by  the  defendant,  dated 
$^  ^  ff^anuarj/i  182^|  payable  one  qaon^  fAfiX  date, 
A^}^.tl^fpl^i)tiff  accepted.     The  defendant  afterwaA-ds 
Jlf^Mf^,  U/tq^  Gepr^e  Baxter,  and  the  plaiu^ff  paid  if   . 
4»i9Pij^^%»  the,M^®**>  "^hen  it  became  due.     'f he  '.    .■ 
4lifHfl^  ^^iT^f'^i^^j.^'^  ^^^  ^™^  ^^^  ^tire  untQ  the '     .' ,!'    "/. 
aPiH.9&^mfr.V.W,^  .?^,^?n  "^  "^^  ac^dei^fly  wholly    "  ;.  ;;- 
)ilRUHunedlnr'fire^.,w^^^  '    ^        • 

A  few  days  a(|e.r^  the  firc^  the  plaintiff  applied  to  the      .  •  j '-  ^>  - 

l4€!lffg^l9i(y'|(Qi]^/;]|9w  he  meant  to  do  wHen  the  bill 

fartpffpytji^uea  fbe  defendant  said,  **  I  hare  paid  it  aw^y, 

eMdbyWflfn^  take  it  up  to  be  sure:  I  have  nothing  to 

-^  nvii;h^jjijt.;iKl?y  did  you  not  remove  the  hay."    The 


*  ^  «  •   •  .'  'f i      '.■■,1  ; 


■i-'-  'ii  ■  >  'j 


r'l"^  \  ./.  • . 


!•     ■     I 


■'■■■      .Jl-    I-?!-    .•■'■. 

2p||up^  faid,  ^  he  could  not,  because  there  was  a  me-  "   ^j-' 

.ipPMg^iai^^^p^': 'that  it  should  not  be  removed  until  the  bill  >  '■■ 

9W9^d^i'  W.tNaI4  you  have  suffered  it  to  be  removed?" 


niPj^jt^eji^efboj^t  said,  **  certainly  not."  The  defend* 
opnR^j^^^TO^C.  w^fi  for  the  price  of  the  bay  agreed  to  be 
**mMi  ^.  llfoT^aid^  The  question  for  the  opinion  of  the 
hfi|pUM)i¥M  wjbet^er.^hi^  plain(;iff  under  the  circumstances 
oji4lK»<m)iUed.to  recover  the  sum  of  145/.  or  any  part 

CJ  ■  ■  ■  .      ■  I  ■  .      . 


„..     ■  i-.^.-  ••  ■  :.  1... 


',  ■  •  I V  ;• ,. ' 


^ih 


^)y.>'€!hi^  Sot  the  plaintiff.    The. loss  in  this  case  must 

1^         ■  ■  ■      '■'''.- 
oifidljupoa  tbe  defeudant*    There  is  ^  difference  between 

7iiUie:(Wo,cop(r0cts  j  th^  ^9n^^con^i^s  a  i^pi^Iatioip  not.  in 
.*Lt|jOjortier,.tffal^  the  hfly^:f a^  j^^^taMc^V^"*?,  P^  ^^- 


?  t 


Baztia. 
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^  ;1827.    .  Now  if  that  be  a  material  part  pf  tb^^coAljirajql^j.fliea 
there  was  no  one  sufficient  contract  in  wri(iiig*i^.;^6^f]r 
against        the  Statute  of  frauds^  but  assuming  t))^  t^re,  piras  k  jbom- 
{^ete  contract  of  sale  without  the  atipuI^t^pQ|.•f^d.tbat; 
the  plaintiff  thereby  consented  to  ^vq  ^  Tigl^  wjiich 
he  otherwise  would  have  had,  still  tb^  prppqr|y,.^n,',^e 
hay  bad  not  passed  to  the  vendee^  because  ib^  ^w  a 
sale  upon  credit^  and  the  yendee  was .  not  fyUtf IfflB  to 
have  possession  of  the  goods  until  the  ctie(}k  ejSjW 
and  if  so^  the  property  did  not  vest  in  bijlA  ii^^,tbe 
credit  expired.    IHolrq^d  J.  In  Comyn*$  Dig*  tit-  iSgff^' 
mettty  (B  3)  it  is  laid  down,  *^  diat  if  a  sale  b|^  pf  gpods 
for  such  a  price,  and  a  day  of  payment  limiii^^s  ^tk^^^n- 
tract  will  be  good,  and  the  property  altered. by, tljii^.^e, 
though  the  money  be  not  paid;"  aud  JR,  10.  fllilfia. 
14//.  8.  20  £7.  and  I>j^er,  30  a,  are  cited.    And^.^gainy 
^^  If  A>  sell  a  horse  to  B.  upon  coudifion  that  ne  pay 
20/.  at  Christmas^  and  afterwards  sell  it  to  Z).,  the  sale  to 
Z).   is  void,  though  B.  afterwards  do  not  pay,"  and 
Plowdc7i's  Com,  4?32  b.  is  cited,  and  the  reason  there  given 
is,  that  A.  at  the  time  of  the  second  contract  had  no  in- 
terest in,  nor  property,  nor  possession  of  the  horse,  nor 
any  thing  but  a  condition,  and  therefore  the  second  con- 
tract was  merely  void.]    It  is  true  that  in  Noifs  Maximsy 
p.  88.  it  is  laid  down,  that  "  if  I  sell  my  horse  for  money 
I  may  keep  him  until  I  am  paid,  but  1  amqot  have  an 
action  of  debt  until  he  be  delivered,  yet  the  proi>erty  of 
the  horse  is  by  the  bargain  in  the  bargainee  or  buyer; 
but  if  he  presently  tender  me  my  money  and  I  refuse  it, 
he  may  take  the  horse  or  have  an  action  of  detinue.'' 
But  that  relates  clearly  to  the  case  of  a  ready  money 
bargain.     In  Goodall  v.  SkeUon  (cr),    A.  agreed  to  sell 

(a)  2i/.  /?/.  516. 

goods 


i; 
I 


'■•  «    ,  • 


'>'. 


SXtLET  J.  It  1$  quite  clear  that  the.  loss  fDust  fall 
'Upi^  him' ill  whom  tlie  propei'ty  was  vested  u^t  the  time 
i'^'Whe^'ivwns  destroyed  by  fire.  .And  the  question  is,  in 
^  iMlbhr the  property  in  tl^s  hay  was  vested  at  that. time? 
'  note  4)f  the  contract  delivered  to  ^e  plaintiff, 
defendant  agreed  to  sell  the  plaintiff  a  atapk  of  hay 
iiiuidihg  in  Canonbury  Field  at  the  sum  of  145/.,  the 
^■'ikiAtAti  be  paid. foe  on  the  4th  day  of  February,  oext,  and 

tr.  i.    .'M  7J&M/,^58*  (A;  31?.  j-^.  68a. 

6  b  4  to 


'Baxtsju 


iH  TH»  7th  &  8th  Years  of  (GEORGE  IV.  ,  ,363 

goods  to  B,f  whp  paid  a  certain  sum  as  earnest;  jtlie    ..  1827. 
^'''^iyiayiifcM.pa^ed  ib' cloth  furnished  by  \h^  buyer,, and 

•i  ;^  .  Tasling 

V  «ijp<mtti>ifr* »  bnildiiigf  belonging  to  the  seller  until  the  '  '^nn$t 
'/'Wk^i^t^ihollfcl^  tend^lbr  them,  but  the  seller  declared  at 
.^^'^bi^'ttumii'tfttie  ihut  they  should  not  be  carried  away  till 
*!'^Kk'iHl«itMlid^  It  was  held  that  th^  seller  could  not 
rinibi(^ta(jjali'acitiQn  for  goods  sold  bih]  delivered.  In 
•^4ii&«tWestet'case  the  hay  was  to  reniatn  in  possession  of 
'*>  t^^i^Itery^nd  hot  to  be  cut  till  paid  for.  This  is  dis- 
^^tl^Ulfftkibl^, .  thei^ore,  from  .  Hinde  r.  Wkiithouic  jfl), 
I'  Vteihi  i^i^tn  in  the  king^s  warehouse  were  held  to 
'f^'^j^iibsiti 'Ihiie^  buyer  by  the  contract  of  sa)e,  although 
fl'^flfit  llUtlies'lreite  'not  paid.  It  is  more  like  Tempest  v. 
*^^'^tSU^^efiM{V%  where  the  purdiaser  of  a  hoarse  for  r^dy 
(^''ifedM^v^i'ode  Che .  horse»  and  requested  that  it  might 
'  'teanin  In  A^s  possessioo  for  a  further  timci  at  the  ex- 
'•'■'^(iihifioil-of  which  he  promised  to  fetch  it  away  and  pay 
^^'tbef-prrice*  This  was  assented  to  by  the  SjellctTi  and  it 
'•'  vai  heild,  that  the  seller  could  not  recover  on  a  count  for 
'^•'^nislMii^Bed  and  sold,  there  having  been  no  accept- 
'  lihce  oT  the  horse  within  the  .meaning  of  the  statute  of 
T  Aiuid's. 


QOI'K 


'1^27.  ^'  ^"^^ JiM  tb  standbntil^ ^»S4 un^iflHi fiHVgay- 

^M^S^' '^"'^MU,  ^A-r\^i>s^^Mt  ^>TKHltBe=«rc«SSbM  is, 

't%>c^'^  "  'fiJe  ^^ht  of  ptd^tf  tM^-mei^ti^^Sftfo^ 
^''^'ession'ai^^  dtsfiftct   fi-diii  'etidi  6«^P'P\ilMoH^  of 

"'  fn  ano^ii'/'"  A^'Wdoi'M  ii^^^  t)«iAfl«d  Hgtiwbn- 
^'f^^ki'^^i'  afata-'  t^^eiVt ^  W  iaul^a^^M*  yet 
^''ili^^  ^?i>M'  ^''ttf«'^  '^dbiltf '  tniiy  Vk  ifttUftieri^tfKdee. 
^''  "^^^liii^VS  M^H:^^,  Nli&f ifie'ti<^^'««<^<^flU  for 

^^^^i^tinl^A'^  tl/e'  ^e^ -tK)it''th8'V«^et'Vfh<Miftpky  the 
conl^^  iiurhtidiatefy  ac(jfmre'a«}gtff  <^]^||«ft^  the 
goodi^  and  the  vendor  a  right  of  property  in  the  price. 

""^^'^'Ilife  Vialc  <if  law  is,  that  ^ere  tfiere/  ii^  AtrSMffiedlate  sale, 
and  nothing  remains  to  be  done  by  the  vendor 'its  be- 
tween him  and  the  vendee,  the  prdpeity  in  the  thing 
sold  vests  in  the  vendee,  and  then  all  the  cooseqeences 
resulting  from  the  vesting  of  the  property  fblfcnry<6ne  of 
which  is,  that  if  it  be  destroyed,  the  loss  fells  Q[k>n  the 
vendee.  The  note  of  the  buyer  imports  also  iqi  im- 
mediate, perfect,  absolute  agreement  of  sale.  It  seems 
me  that  the  true  constructron  of  the  conl»*iict  is^itfaat  th 


parties  intended  an  immediate  sale,  and  if  that- be  so^ 

I     I  , 

'  thb  property  vested  in  the  vendee,  and  the  loss  itebst  fall 
upon  him.     The  rule  for  entering  a  tvonstti(«M5t  there- 
"lore  be  tnade  absolute. 

HoLROYD  J.  I  think  that  in  this  case  there  was  an 
immediate  sale  of  the  hay,  accompanied  with  a  stipulation 
on  the  part  of  the  vendee,  that  he  would  not  cut  it  till  a 

given 


IK  rmUm  Mt¥  J^h^  Of  a?QRGE  iv.  ^ jes 

/f.lWMI  P^^«(r  J^qw^,in  tl|e,  pase  of  a.  $ale  of  gopd%  if  .,^1827. 
.niH^tbi^girf^^ln^^.  be  doQ^.on  the  part  of  th^  seller,  Tii»w> 
,.;i  ll%ife*lfpen;lHi»|'pnd  jtfie  buyer,  before  the  ***^.P"'"";:;'2*^ 
-rKjohiMd lis  l0i.b^  4cliv.ejned,  tjbue. , property . in  the  goods  A-^M^^a 

•  ■  J 

.<nijp[99e4iJi|U9i^y,pasf^.to  the  buyer,  and  that  in  the  price 
K)  M^fiie  ifj^er ;,  bilfj  i(iany  act.jem^ips^tp  be  done  on  the 
m^flM«riof(ih^i?^Isrj  tfecmJie  property  ^p^  i}o^  pws  untU 

jf#7tfcikcjrt^«f^jWly-tl^^.rt*^^^  immediat^y^Jjm^sed 

.9dttfe*h§,buyiSr  %  tjj^popt^c^  Hl,*?,^  ^Pi  ?^!?r  ^itp'^y 
lol  liliiipfdilMifBte^QWi^^^  ^gb)t  if  ih^fno^  stipulated^  be 
Iu«ipii4  ieroth§)g99<^.  a^  that  was  n^t.  to  ^be  paid 

drfl  »i|iJ»bSttW^i«faXr :  ,Tfae  prpperty  J^^ying  passed  ^  the 
aii)  ^i*qdMi>iMi4jb#v^]g.been!  accid^tally  destroyed  before 
9cb  idi^jda^cAffp^ysHui^  jthe  Iosa  must  fall  uppn  Jtiiny.  „^ 

^ijq  3ilt  111  vnjH,;.;,,   !.»■.''  •,.,,.    ,.• 

(dflp.  3)j2iA9mi<C?)i4^9»J^:  The  piurti^  on  the  4th  qf  jJ^ajptM^ 

•sd  iddpalatjtd  fklf  die  sale  and  purchase  of,^,  flitack  -  of  ^ay, 

gnif litedie  !paMi:  ^i*  in  a  month.    Thus  the  casQ  wpuld  have 

tyou  jiiBiirfc » bttt  fcffi  the  note^  of  the  contract  delivered  to  the 

1o  driJ»Q|rct^\^i|d;V^  tbft  there  was  a  stipulation,  that  tli^,  pur- 

ft  •*  .     s 

arfi  iid^0stliiiJ]ptt]^;PPt  cut  until  the  money  was  paid,  but  the 
-mi  qarop0ity.,m  tb^ihfky  bad  already  passed  by  the  contract 
oi  ern«£ade  Mdi^  purietiasert  apd  th^  latter  afterwards  iperely 
diL*  ja#B^ed;hw  Jriight  to  th^  ixqmiBdiate  possession.  Then 
.02  !>  Jtbei|)ri^ei!^  baving  passed  to  the  buy^»  the  loss  must 
fla)  j?jM<iipi>iiilii<«bia^,Copsequendly,  this  rule  fgr  ei)|ering 

-artjiij  ^awswil  mm\  be  made  al;>solote. 

,     Bule  ^bsolute^ 


I    ■!  .' 


::v:« 


Tj^-r:' 


ft 


tti*^- 


an  «-«-^^'f:  craved -y«'f^ 
&^S^^  *:,.„. nnuvw-  ..  ;ndfe»t«^®  ^=  first 


S»-«^  l«hP<«"    ,„t*«»«°  V„«hl«>'''"      dA6*°' 

*€i-    t^tJ  ft^^  K\  ^""-"'  "  o    a.  -^-'^^  1^51 


tA-  for  *«        ^^e  o?  V»^«"  '  ^  for  secutv«"  „  o 

liven  \«»^*^.^^  Pai/n««*^"      „    entered  ^V'  *        .,^.  * 
.     „otvuity.  *^"^  ,.  „,i    been   en  -oWP**^  a^ 

^'"""fortV.eVaV-<^"^°'J,  U.d  be-  -J%,a  agreed 
^^^■^^  "^"^  nd  on  d-  ^-^^';  ."^  on  condVdo-  ^"^^  .nner^V^P 

^°  '^r     -nee  .0  P«V-  ^^eof  P«l/-  ;;;\,e  t>ay-^^ 
^'t     -^consvderauon  ^        ,,,,  ,,,ecU 

''^  ,  ,o  H«"-^''  1  n  ibc  ^ease'  -^""i  ,ons\derat 
ot  *^^-  '°  s  conn^^'^^^^  ^"  :.  and  d-t,  ^^  '^  ^„„aVx 
*^^^  ^'TTose  t>^■o  «-<"  ;  to  P"!/'"^  "'  '  !  .ranU 


fttin*^^ 


■  •  ■   < 


■J 


IN  THE  7th  k  8th  Years  of  GEORGE  IV.  S87 


Ham's  during  the  life  of  Wentwofih  an  annuity  of  IQO/.,       'rt27. 

•  't6  be  issuing  out  of  the  leasehold  premises^  and  for  that        ' 

purpose  assigned  the  same  to  Harris^  charged  with  the      '  agaiMt 
payment  of  that  annuity.    It  then  recited  that  ^  arrears 

•  •of  the  annuity  of  6 W.  had  been  duly  paid  to  Cvdfwther  ,- 
Andthat}  in  further  pursuance  ofuhe  agreement  of  dhe 

^  '2Btti  Naoember^  Ciratcther  had,  at  the  request.  ^JV^?ii/- 

^yoorth^  consented  to  release  Payne  from  the  annuity  of 

6M.9  upon  WeniworMs  granting^ta  Crcmther  aii  anpiiity 

^  5ff..^al,  value   in   lieu   thereof;   and.  that  J^entfifdrtk 

having,  contracted  with  CrcrtMer  to  irrant  a  further  an- 

mdty  of  135/.,  in  consideration  of  lOOOA^  then  agreed  to 

;  be  advanced  and  paid  by  Crawther  to  WefUycorihm  it  was 

wreed  between  Crawther  and  Wenttxtorth.  th(^  tb^  two 

several  annuities  should  be  consolidated  into-.one^  an- 

liaity  of  195/.,  to  be  granted  by  ffentworih  to  Crawther 

for'  the  life  of  the  former.    It  then  recited  that  James 

4      ■ 

^ '  WenttBorth  had  agreed  to  join  with  his  brother  H.  Tf^erU' 
^"worfkf  as  his  surety  for  securing  the.  payment  of  the 
''  adnuity  of  195/.;  and  that,  thereupon,  James  Wenttfiorth 
*'-  tind  H*  Wentvoorth  had  executed  a  warrant  of  attorney  to 
;'  oonfess  judgment  against  'them,  and  each  of  them,  for 
-the  sum  of  3000/.  with  a  defeazance; -and  that  it  had 
been  also  agreed  between  the  parties^  that  the  annuity  of 

"'  195/.  should  be  further  secured  by  such  coyenants  as 

11  • '  ■ .  ■_,  

"  weire  thereinafter  contained.  :^he indenture  tbenstated, 

-    that  in  pursuance,  and  in  part  performance  :of  the  agi*ee- 

*   ineiit  on  the  part  of  Crawther^  and  in  consideration  of 

4tke  premises,  and  particularly  of  the  annuity  of  .195/. 

-  during  the  Kfe  of  H.  WenirtDoriki  to  be  grated  and 

'  tecurea  in  the  manner  thereinbefore  expressed,  apd  in 

lietf  of  the  annuity  of  60/.  granttid  to  him»  CrowtheKj  and 

itUended  to  be  thereby  released ;  and  in  consideration  of 

the 
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1827.        the  sum  of  105.  to  Crormlher  paid  by  P/ryn^  beTore   ^ 
s^Hii^  Btid  delivery  of  tbut  indehltit^v^,  ICcd^^^^ 


,iiiZ^ ir,7/    wBft  Hkfdtllk/  df  60?.,  so  grertUed  by  CftMiillier)  Jt>  'iP^:^ 

'Mi  A\  ttkreans  and  foture  payAietite' >€bereo£i  {.'AU 

%'ftirfhili'  performance  of  the'  aforasaid  agctfemtnlyraDrf 

'lU^'kinlbtdehition  of  the  i^Ieise  thereinbefcmiiia«Mr 

y^t^Mt^^  tb  Payne  of  the  ^naity  of/i60b^  and  alk) 

«flfiPi^ii«ia«Mit$oti  of  1000/.  i^id  by  Cnmtibt^ntoLMi^ 

^eShM,'''M^  ')fMMe;rf«,  gavev  granMd^  !«MiicodfaW 

^(^^mtid^  one  annuky  t>M95fi,  F  Ar  oheislifrKir 

'y^i^'WhiMir^,  to  be  |iiid '  by  .^aHlp^aHb^/pMf- 

^«llA^ti''ifiilei^1ii'  mentioned.    Tbi]t^I  ^a^i^iiedraBntligr 

'  )l%)Hf^0bH(A'io^  pay  the  artiw^   oncteudajfsi'thJnnMpri- 

tioned.    Plea,  first,  that  no  m^isi^vidl^iJflidMjQbdeBiiqe 

containing  a  description  of  the  nature  of  the  instmmest 

'%y'\^tth  the  annuity  was  gtBnted^'iim(i^!ien[it)lMk&tbe 

^%ij^  Xkmtt  of  Chancery,  according  «d  iht^HnMiaaiti 

a  certain  act  of  parliament  made  and  passcri^ -m  ^e 

53  G.  5.,   whereby  the  said   indenture  was  nulhcnd 

void,  and  this,  &c.,  wherefore,  &c.     Plea,  secocfdytlat 

no  memorial  of  the  indenture  containing  the  vt^tpfmr 

'  niary  considerations  for  granting  the  said  annalty>ibs 

enrolled  in  the  High  Court  of  Chancery,  according^  to 

the  directions  of  the  said  last  mentioned  act  of  pflriia- 

ment,  whereby  the  indenture  was  null  and  void^:  and 

this,  &;c.,  wherefore,  &c.     Replication  to  the  fivk'pkaf 

'that  a  memorial  of  the  indenture  was,  within:4ftlrtf 

•days  after  the  execution  thereof,  duly  enrolled  hi* liie 

'  High  Court  of  Chancery  in  pursuance  of  the  lOafilla  in 

'  that  case  made  and  provided.  •  The  repHcation  ^ihetiiiet 

'^'otit  the  n^emorial,  and  in  the  column  headed  •^^natnrt^  of 

the  h]/s«i*Bifltetit^''  thfCPi  wew  tlie  words"  grantl  «f  iin- 


<^  / 


1-  .•  ^  J.- 


,  IH  9HB  7th&  8th  Years  or  GEORGE  IV.  369 

MfsV diei jildciHfir^^ the B»ae& of  all. t))e jpt^^jV^  md    "-iiwi?^ 


gf  jnDMdoini^hf};  /Highit^u^  i^'Cbwicsiyf  JJIf  rftifefl)^ 

m 

ie<tfi|teai.r}|i^lJMt:m(e)moii4il,    It  is  ^ot,/^efiff]c|b^ 
mmAliM  «>/ iodmlup^  biu  only  t^  ik^  jgcaifL  ff^f^ 

mmpkya  oil  ^  M^i.ther^fore^.a.  correct  d^pg^^^f 
ill^lliadAt#i;«tate<.jiii6r^y  .4hat  it  wfM^  tb<(,rg^t^j(^;^n 
»pril9o'j*B^U«9}.j:he  graqt  of  i|n  pin^uity;ii^j;J|;i^rJ^y 
dHMMpAc^isitfilHiieota*./ .Xl3^^  4t^t^„ ^^A  3i: fi*.\%..f^^. 

tiC{Qhfr«My  :(Mn  tb«  ii^nti  or.  j^  i))i^.,9%^  fo^wji^.'' 
IViiltDiilMiojme  pf ,  wi^.jis  ..ho^dsd  .<*;,4^tfif^.,  ^A^f^^ 

iiiiiiiinmili;1l«B4  in  UHit.cQUui^^.j|iy>-^HP^fg^p^^^ 

Jqfc*biAiiMtti|ii<icft  may  :bd  .gm^^?¥^•^B^^.^W^ 

filobe  tbe  nature  of  the  deed  by  which  the  annuity  was 

granted; 
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( 


•  I 


c 


\Wl.       gnntQdL,aiid  as  the  graat  .ff  w^,  aRBWi^^^WffvH,^^ 

^  .^        foUimiitbatAe^ord«i«rti%.x^<»d^gf^ 

of*  the  instrument  by  which  the  annuity  ^9^fj|P^|^94 
wilbm  the  meaning  of  the.  act -qJ^.p^rjliffKifp^.^l^^ 
daUi.  An  annuity  is  a  thing  lying  in  graot,.  andt.the 
wited  grant  ia  a  ttchnieak  descciptiooL  pf  tlia^a^ijfi^  of- 
itiHtnumnt  by  wJmh.an^jncoipocf^Uher^^tjaq^jji 
omtef  adi]  - ,  la  Ex^parUM^cb-dkip)  tl^  ,ni^qK)^  jtf 
^tii  iiniimtfngistor^d.  under  ih^.MQ.9^^f;y^f^y/ff^ 
Ch At  iUie-  ^  bood^  wanrant  ■  oj^^  •  attorniey,  .  ip^^n^jn^  ,  fj^  • 
deed  .pell  gi^eq^  tO' fsecui^e; -the  ^WW  J?T^^  •t^JI^^Jffl)^ 
by>«r  pasona.  It  appeared  ths^. three  iiiC.jti)^  WtW^^ 
Dotenta  .were attested  by/wpup^nK>.Qs  onIy^,9iV^,]^^^[l)^ 
held  the  act  of  parlianient  to  b^.,ivipfi^^,^fp},'jj(t: 
aside  the  annuity.  In  Davison  v^. Gitf(^}  it  wfif^^h^ 
that  an  wder  made  for  stopping.up.an^l^li^twa^iv^ 
eetting  oilt  a  new  one,  must  foUow.thi;  foi;<n,.pij9a^|3^ 
ih  the  aehedide  annexed  to  the  act,  ,and  aet,  foi^..4n 
Eength  and*  breadth  of  the  new  footway;  and.ia^,^f'fZk||L 
t»  OnUhorHe[e)  a  memorial,  under  the  annuity  i^^ 
a  bond  stating  that  ^  and  J3.. 3enera%  became, bomidL 
was'faeld  not  to  be  sufficient  ia  law,  if  the,  bpn^  w|(e 
joini  ^ wiSX as severaL  \  .        ^   ♦.n*,.^ 

•■■■  V ."  r.i'"» 

JP.  PoOoci  contra.  In  JSu^/^  v.  Capc/(d)  the  memorial 
of  «n  annuity  under  the  5SG.^c\^l.  deacndibfcl  yi 
Insthimeht  as  an  assignment  of  certain  I^tt^holdjjgn- 
mises,  when- in  fact  it  was  an  underlease^,  aod.^)fut^l^ 
held'to  be  «  sufficient  compliance. with  jtli^^9t|^^||jf^ 

la)  9  EaMt  Se^  {b)\Eatl^eA. 

t 
■■■■■'•'  -  'I  •     .  ■       .  ,  'ij-ri  rLiifi/'  • 

md 
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i4d''Lcifi(f£ti!^£^        there  said  that  the  sUtotd  vo«        1827. 
tdSaS^  by  a  'd^cription  of  the  instrument  in  popolar 
wiAiigmge,  althdagh  that  were  not  according  to  its  striotTy 
i^lefiect      '     ■  '    '■'     ■•   " 

,  Her  was  then  stopped  by  the  Court. 

Satlet  J.  I  am  of  opinion  that  the  memorial  in 
to  case,  is  sufficient  The  question  turns  upon  the 
9^  -Gf.  5.  <r«  141.  That  statute  was  passed  to  remedy  the 
tt^bveniences  resulting  from  several  decisions  which 
^44.  taken  place  on  the  construction  of  the  former  an- 
l^Tiy  tct  By  the  fifth  section  of  the  53  6.  S.  the  gran- 
dt'jdf  an  annuity  may  obtain  a  copy  of  the  deed  of  grant, 
ti(idli{^.may  thereby  be  furnished  with  a  foil  description 
]if,iti'j>rc|vided  he  be  enabled  by  the  information  required 
qir.' the  second  section  to  obtain  that  copy  at  the  public 
lfl|p4.    The  question  to  be  considered  in  this  case  is, 

fiifU  is  required  by  the  second  section.     That  enacts, 

■  •    .  ■  "  "  •  •        ■■■'.. 

**dhat  a  memorial  of  every  deed,  of  the  names  of  the 
i|urueS|  of  the  witnesses,  of  the  persons  for  whose  lives 

*        :  ,  '  ■  ■.■*■■■  .• 

be  isyanuity  Ls  granted,  and  of  the  persons  by  whom  the 
aame  is  to  be  beneficially  received,  shall  be  enrolled  in 
he  High  Court  of  Chancery,  in  the  form  and  to  the 
•flfect  following,  with  such  alterations  therein  as  the 
drcumstapce^  or  nature  of  any  particular  case  may 
tsguire."  There  then  follows  a  schedule  or  form  con- 
HJIibig  eight  cpluqins,  under  the  first  column  is  to  be 
lesCribed  the  date  of  the  instrument,  and  under  the 

■       *  .■  f  *  ■ 

i^tid  the  nature  of  the  instrument,  and  in  that  column 
ittiiiii  the  words  nahxre  of  the  instrument^  three  instances 
W?  giy^  y\Z»  lease  and  release^  bond  in  penalty,  and 
inu;r^  of  ^^attomey  to  confess  judgment  Now  those 
vprda  eonvey  no  infornuition  to  the  person  who  reads 

the 


i 
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1887*  the  memorial,  as  to  the  nature  of  the  jiUlninHMit  If 
the  memorial  specified  a  lease  and  release  as  the  n^ 
stroments  by  which  the  annuity  was  granted,  it  wmU 
convey  no  information  to  any  person  of  the  technical 
nature  of  the  instrument.  Here  there  is  nothing  but 
the  wprd  grant  in  the  memorial ;  but  I  think  the  deed 
set  out  on  oyer  operates  as  a  grant  of  an  annoityy  and 
that  the  word  grant  b  a  proper  description  of  the  nature 
of  the  instrument,  within  the  meaning  of  the  act  of  par- 
liament The  other  columns  will  supply  the  names  of 
the  parties,  the  names  of  the  witnesses,  and  the  peraons 
for  whose  lives  the  annuity  is  granted ;  and  when  that 
information  is  supplied,  the  grantor  may  claim  his  oopj 
under  the  fifth  section^  He  will  then  see  wh^er  he 
has  a  copy  of  the  instrument  described  iu  the  memorial^ 
whether  it  is  attested  by  the  same  witnesses,  and  whe- 
ther it  is  granted  for  the  life  of  the  person  there  de* 
scribed.  It  appears  to  me  that  the  party  has  properly 
described  the  nature  of  the  instrument,  and  that  he  has 
done  every  tiling  required  by  the  act  of  parliament 
The  judgment  of  the  Court  must,  therefore,  be  for  the 
plaintiff 

HoLROYD  J.  I  think  that  it  is  not  necessary  to  state  the 
nature  of  the  instrument,  except  by  reference  to  the  other 
columns.  It  is  said  that  the  deed  in  question  contained 
the  release  of  another  annuity,  and  that  this  ci^xrum- 
stance  ought  to  have  been  stated  in  the  memorial ;  but  it 
seems  to  me  that  the  only  reason  for  requiring  the  nature 
of  the  deed  to  be  set  out  in  the  memorial  is,  that  the 
party  granting  the  annuity  may  know  what  to  inquire 
for  at  the  place  of  registering.  The  act  of  parliament 
is  in  some  measure  penal,  for  it  avoids  the  securi^,  and, 

ther^re. 
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Afofvi  WajpfV  ifMr  C9  W^'cXxiHtrifcd  too  kif^ijfi^ 

IM  iHi  Mbt  * MlSifiisaf^  16  descrito  did  deed  M  KivM-     ^^^^^^ 

dhrU^  lk4r«Ud':«ndEeiio«liAAren(te#itwei!^Md4N''''  vd»^' ., 

mPrfff  dMi  wi6ird iiidefttiii«  wer« a ouAeriel  fiArt^  '> 

WMW|fffiM^  iu6'  'leffiBct  #oiild  -  be  to  pre? est  *&  ^{fcnty ' 

Pri^^  rfetoUnte  (o  tin7'X>ther  instruftaAtot:  >  1  nfreP  <'' 

HMl  Hbtit  Anfr  Mtofre  df  the  fatstMuMttl  btti4MM  Ktf-  ^'^ 

IHl3F'Mte^'»'die'ttetiioriid;.A^  tbat.dii»''MIM^P-''j 

RHctelMblibeb'dil^plied  HrHk''^''"  .:-^>'i!iif<m  dih  it> 

o  tairfina  Off]  ;!'j«l''^  f'i*'  rf«!.  u;'-  .»  i  .i!j.i  ^iW    JttonirH 

flfli  no/lv/  iir<:  '.fi^Mi  -  <irflfdgtiiefit  fdl  tbcriplttfaKlffl''^'^ 

pjCiO  lifl  iriiali  {j.i,\  n  Jm. .;.    .   ■:  .!.   .■'•    ^..  -   ■:  ;\^.::rJni.ii'ii 
kLl^Ahtl'tt  '.vi^.  il■i^:   \\' •■     m'  :■':'".    'ii,  •i'.jf^i'jj 

rfM9SiP8Ft:(.  'The  ^edo^tiou  ooMatoed  *  ooimlk '  M  an  aetioo 
Mri^i^MAb  -MM  imd  dettrered,  ok) - ^e  bobiMir^ ^  H^- 
l4^>miii]ifltt.''''Flea,  ttbn  aMuApsit     Ai  tl»9 '  trtal  {^^ll^^d 
Mb  tiUKici  «^  al  the  Yorif  Lem  aasiamr  liil6^  b'I^X''^' 
ficr  was  found  for  die  plaintiff  for  84^,  ^^^i^^'^''^iBL^^^t^ 
opinion  of  this  Court  on  the  following  case ;  —  ""***•  ■*"• 

'  °  day,  Attbroo 

Mfe'altiah':  waa  oomnenced  '■  to  Mcovtr  •  ihe>  aadi  '6f  o'clock  in  the 

.  afternoon,  the 

td  be'dne  from  the  defisndant  to  the  plaintiff '^tindeo  deliver- 
Hifalatilj^ioreorp  sold  and  delivered  by  the  plaintilP'a6r,  as  and  for 
itaMddeadkit  ^  Fc»vt^i|i<«ho  morning  of  &i<^»^^  (£'^<^'c^^ 
l0ttid^'^/l>axm&rr.l8S5. .  On  tbe-'ftama.dayr'ai>;'J'^'j^^^^ 

iJHaritatP  O^didliAltlie  n^onwg^md  MVcrtftcrwatripdinMfed  teir  paymenU ; 
adOMr  pf  flie  partica  knew  of  the  atoppage,  or  of  ^e  insohencj  of/),  and  Co.  The 
milfliciMuaM<«fa#w«IM,dryKantl£ttem  Itf 'ttai|.bubtffilfdrW3r|nent;  but  on 
riin  ibaJlVtb.  h^  required  ^i*  vendfe  to  take  back  the  notes,  and  to  pay  him  the 
mHMm*mt  hHnJkWtMk  Hdd;  lindc^'lli^  kskektUti^M;  t&M  M  fcndor  of  the 
IWSIS^^  ^^  .ccnsequenUy, 

«*^*^  C  c  the 
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1827*  til  ree  o'clock  in  the  afternoon^  the  defendaol  delivmd 
^^^^^      to  the  plaintiff  at  York,  and  the  latter  then  ttid  then 

aganui  received  as  and  for  a  {tetyment  of  the  price  of  thereon^ 
four  promissory  notes  for  5/.  each,  and  four  such  notei 
for  1/.  each,  of  the  bank  of  Messrs.  DobtM  end  Scab 
bankers  at  Huddmfieldy  in  the  oounty  of  Ymrkm  The 
notes  were  in  the  following  fomiy  and  the  defendsift'i 
iiame  was  not  written  upon  them :  — 

'«  Na  Huddersfield  Old  Bank  jf  5. 

*'  I  promise  to  pay  the  bearer  on  demand  A 
value  received,  '1st  day  oijubf  1823. 
<<  Entered,  &c.  <<  For  John  Ddbton  and  Som.* 

"  £5.  •«  W.  DOun." 


At  deven  o'clock  in  the  forenoon  of  the  same  lOdi  of 
December  J  DoUon  and  Sons  stopped  payment,  havii^on 
the  same  morning  and  up  to  that  hoiir  pud  all  demsndi 
made  upon  them.  They  never  afterwards  resiiaMd  ftfk 
payments,  and  shortly  afterwards  became  b|nknpl% 
and  the  plaintiff  never  received  any  part  of  the'ai^oMl' 
due  on  the  notes.  Hudder$/Sdd  is  distant  fivm  Ymt 
about  forty  miles,  and  from  Lmftkomf  the  pkuntiPs 
residence,  fifty-two  miles.  At  the  time  when  the  abon 
notes  were  paid  by  the  defendant  to  the  plaintU^  nMtr 
of  them  knew  that  Dobson  and  Sons  bad  stopped  pqF-r 
ment  or  were  insolvent.  The  plaintiff  never  coeplalii^ 
the  notes,  nor  did  he  ever  present  them  to  Dobmm  sni 
SonSf  the  makers,  for  payment;  but  on  SolnnfigF  die 
17  th  of  the  same  month  of  December^  the  pUntiff  ve*, 
quired  the  defendant  to  receive  back  the  noCes,  and  lo 
pay  him  the  amount  of  tliem,  which  the  defendant  then 
and  ever  since  has  refused  to  do. 

Dodd 
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•    Dadd  fiyr  flie  pltimifl:    Tte  plaintiff  if  exiled  to       tBS7. 
neover  the  price  of  bis  corn,  unless  he  has  by  laches       -— ^ 

.  Gascuwx 

viRle'  the  notes  his  own.    It  will  be  ocmtended  that  he       agauut 

Atuaatr. 


done  so^  firstj  by  not  having  presented  the  notes 
fir  pigrniiait,*  secondly}  by  not  hating- odfered  to  letom 
IImb  la  the  defendant  eariier  than  he  did.    Bat  pre- 
•Mvent;  ft>r  pigment  was  not  necessary  in  this  eas^ 
becwset  the  defendant  was  not  a  party  to  the  nptest  and 
raipnfi  «nder  tlia  cir6iimstanoes»  be  damnified  by  the 
9q|^eClL:to  jMreseM.them, .  This:;<?ase  difl^  from  the 
wwral  eases  where,  bankers?  notes  haying  been  taken 
.hc^ire^e  bankers  had  stepped,  presentoient  has  bieen 
Ud  -  tPi  be-  necessary  within  a  reasonable  time  after 
Hkjng  them.     Here  the  notes  were  taken  qfta:  the 
%mittn  hod  stopped,  and  ibejr  ifever  resumed  their 
ptfmenHM.   .7%edtfendan^therefolr^5  cannot  have  been 
pKlwifoed  by  reason  of  ibe  ndtes  not  having  been  pre* 
aHMed^fbt:  pqrment.    If  an  aetiw  upon  the  notes  bad 
lii«r«btoii|^t'agahist  the  babkei»i  or  if  the  defendant 
iMl'flHMi-an'indcyrBerf  in  either  case  it  would  have 
hWi^naoeisaiy  to  aver  and  prove  presentment  for  pay* 
IMM^    Bot  here  the  action  it'  not  brought  upon  the 
iMMb -nor  is  the  defendant  a  party  to  them,  and  there- 
%M^|itf  CMOuiot  taiist  on  the  want  of  presentment  as  a 
lUs  setion.    The  disfdnetion  seems  to  be  be^ 
m»  madypassimr  bills  or  notes  without  beinir 
fMisalodiam^  and-draweis  and  indorsers  who  are  parties 
%aftiMli«'   latWarringtan  v.  Furbor{a)i  the  vendee  of 
gjorij^hawag  accepted  a  bill  of  exchange  for  the  pricey 
lVd>becattiibg  bankrupt  before  the  bill  was  due^  it  was 
JhaU  that  A  guarantee  of  the  acoqHanee  who  paid  the 

(a)  S  East,  2^2. 

C  c  2  vendor 


Ch^ 


fS 


Vfi^^^"^       ..  ^Vt«^  ** 


bvVV 


eftieS 


0»e 


,a<.  0^^  •^^:l  tecovet 


o^^'^'^e*'*^*' ::.>»*»«* 


t)»e 


\«iW* 


«v 


iJve  ^'-'     .^g  W»-     _^^goV  "*^  ._^.^^  ^Cjl  .-    ^_^^^ 


\ 


accept*  "T^  gtott^*  "'I.  flooi««»^'  1 '  tV** 


the 
to 


V\»6 


Yie 


^iV 


ft! 


i\\c 


Uttve 


^d^i 


vied 


ftbVft. 


^••"       dees«^c<=^^rbut^^°'^ 


V>i!\ 


Vnoe-  •    .^b«^?^^^" 


idces 


0»e 
v\»e4e 


doe 


\oo> 


to 


»tcse' 


tvtttv' 


ett^ 


fot 


CM 


\»- 


Ill  THB  7th  &  8TH  Y£AII8  OF  GEORGE  IV.  S7T 


Camzdos 


splor  or  maker  is  iDsolrent  at  the  time  the  bill  becomes  1887. 
lye.  These  several  authorities  establish  that  the  want 
r  furesentment  is  no  defence  in  this  action^  the  defend- 
at  not  being  a  party  to  the  bill^  and  not  being  actually 
nmnified  by  the  neglect  to  present  The  defendant 
ne  merely  passed  the  notes  to  the  plidntiff  in  payment 
f  •  debt;  he  did  not  transfer  them  to  the  plaintiff  as 
idoraee :  he  may  be  considered,  therefore^  in  the  light 
fa  mere  guarantee  of  the  debt.  As  indorser  be  would 
mm  been  liable  only  according  to  the  usage  and  custom 
f  merchants,  and  in  that  case  a  neglect  to  present 
rould  be  a  breach  of  tlie  obligation  imposed  by  the  law 
il^rcfaant  on  the  party  taking  the  bill,  to  do  all  that  Is 
Mcessary  to  obtain  payment  from  the  acceptor,  and  to 
^ve  due  notice  to  the  drawer  and  indorsers.  The  statute 
f  .S  &4  Jnn.  c,  9.  s.  7«  does  not  assist  the  defendant, 
i^ne  its  terms  do  not  apply  to  notes  payable  to  bearer, 
mi  to  Ulls  of  exchange  only.  It  may  be  conceded  that 
ffiii^  bankers  had  not  stopped  before  the  time  when  the 
iptes  ought  in  due  course  to  have  been  presented,  the 
nii^ien  would  have  been  guilty  of  laches  by  not  having 
iryented  ihem ;  but  here  the  bankers  had  stopped  even 
dfcijjie  .very  time  when  the  notes  were  paid  to  the  plain- 
10^^  Such  notes  pass  from  hand  to  hand  like  cash^  and 
tjpnuild  be  highly  inconvenient  to  require  every  person 
j^h^E^  them  after  the  stoppage  of  a  bank  to  send  them 
bpoi^any  distance,  for  presentment,  when  such  present- 
neot  baa  become  by  tlie  stoppage  useless  and  nugatory. 
rbcn  as  to  the  second  point,  there  could  be  no  legal 
Mijgation  on  the  plaindff  to  return  the  notes  to  the 
lefendant  any  further  than  as  the  returning  of  them 
night  operate  as  notice  to  the  defendant  that  the  makers 
uid  refused  payment     It  was  the  bounden  duty  of  the 

C  c  3  defendant 
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18fi7*  defendant  to  take  notice  that  the  bankers  bad  atoppec 
payment;  for  a  person  who  passes  bankers'  notes  to  a» 

ngamn  Other  miist  be  considered  imj^iedly  to  nndeitidce  at  tb 
time  when  he  passes  them,  that  the  makers  of  the  Qoiei 
are  then  soWent  and  in  ccmdition  to  pay  them  $  and  i 
th^  are  not,  there  is  a  breach  of  diis  implied  gnaranlj. 
The  &ct of  thor  insolTeney  must  be  taken  to  beftmattei 
rather  within  the  knowledge  of  the  party  passing  iim 
notes  than  of  the  person  receiving  them.  Nodoe  oF  non- 
payment to  the  drawer  of  a  bill  is  required  on  the  pt^ 
sumption  that  he  has  funds  in  the  hands  of  the  ac- 
ceptor ;  and  notice  to  the  indorser  is  required  in  oidei 
to  enable  him  to  take  his  remedy  over  against  ths 
drawer ;  but  here  the  defendant  was  neither  drmwer  nor 
indorser  of  the  notes.  There  is  no  ground  for  pn- 
suming,  that  a  mere  passer  of  bankers  notes  has  any 
fonds  in  the  hands  of  the  bankers;  nor  haa  be^  like 
the  indorser  of  a  bill  or  note,  any  remedy  over  against  a 
third  party  on  the  instrument.  It  cannot  reasonably 
be  presumed,  therefore,  that  the  defendant  could  have 
derived  benefit  from  having  earlier  notice  of  the  dis- 
honour of  the  notes.  If  he  had  in  fact  sustained  anjf 
damage  by  reason  of  the  want  of  notice,  that  fact  shonic 
have  been  proved,  as,  for  instance,  if  he  had  paid  anj 
money  to  the  bankers  after  the  stoppage,  without  setting 
off  die  sum  due  on  the  notes,  and  to  that  extent  ha 
would  be  entitled  to  be  indemnified ;  but  here  he  hai^ 
sustained  no  such  damage. 

Cresswell  contri.  By  the  statute  S  &  4  Anne^  c.  9.  s.  7«3 
it  is  enacted,  ^^  that  if  any  person  doth  accept  any  bil/ 
of  exchange,  for  and  in  satisfaction  of  any  former  debt, 
the  same  shall  be  accounted  a  full  and  complete  pay- 

13  ment 
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McDC  of  Mdi  debt,  if  sncb  person  accepting  any  «ueh  1827. 
Mil  for  hh  debt  dotli  not  take  his  due  conrse  to  obtain  — ^- 
payment  thereof  by  endeavouring  to  get  the  aame  ao«  agaimt 
W^pled  andpaid.**  Here  there  was  a  former  dAtf  the 
MtSJk  were  taken  fordiat  debt,  and  the  plaintiff  did  not 
bis  doe  coarse  to  obtain  payment  the^C  It  is 
^9  th^^efore,  that  unless  bills  of  exchange  stand  upon 
ai  *^l9ferent  footing  from  promissory  notes^  the  debt  for 
mbkh  the  notes  in  question  were  given  has  been  sads- 
flid.  Bat  since  the  stat.  S  &;  4  Ann.  c.  9.^  there  is  no 
4Mkictioti  hi  this  respect  between  a  promissoiy  note 
md  a  InH  of  exchange.  In  BayUy  en  BiUsy  p.  171.,  it 
ll-hid  down,  thdt  the  receipt  of  a  bin  or  note  implies  an 
IWdeMldng  foom  the  recerrer  to  eveiy  par^  to  the  bill 
'^^^iMMSi  who  would  be  entitled  to  bring  fm  action  on 
yi^iflg  it,  t6  preisent  in  proper  time  the  one,  whiere  ne- 
'i  for  acceptance^  and  each  for  payment ;  to  allow 
-tattft  time  for  payment,  and  to  give  notice  wxthont 
May  ib'  soch  person  of  a  foilnft  in  the  attempt  to  pro- 
€im  E  |nk>pet  acceptance  or  payment.  This  is  the 
gneftd  mie,  and  there  are  many  cases  where  it  hais  been 
Md  that  the  insolvency  of  the  drawer  and  acceptor  of 
k  bill  of  exdiange  does  not  dispense  with  th^  necessity 
'df  notice^  RtaseU  yf.  Langsi€[ffe {a)^  Htmer.  Bowes {b)^ 
Mokie^,ProeU3r{e).  In  BsdaOe  y.  Sknoerbif  (d),  the  m- 
MAv«Bdy  of  the  drawer  and  acceptor,  and  the  knowledge 
w/t  diat  insolvency  by  the  defendant,  Was  held  not  to 
dispense  with  the  necessity  of  a  demand  of  payment, 
and  notice  to'  the  defendant  of  the  dishonour  of  the 
fafll;  afad  it  was  there  said,  that  nodoe  means  something 
iaan  thaii '  knowledge,  because  it  was  competent  to  the 

(a)  J)aug.Sl4.  (6)  \6Eait,ll%     6Tduta.50. 

(e)  4B.'^C  517.  (d)  11  EttM,  114. 

C  c  4  holder 


980  CASES  iH  HILARY  TERM 


Camido^ 

a§>mut 
Aijjuur. 


1897.       bolder  to  give  credit  to  the  maker.     SVtMn  this  U  wouM 
seem  that  the  bolder  of  a  Inll,  or  promissory  note,  by 
neglecting  to  present  them,  is  considered  as  giving  a  new 
credit  to  the  acceptor  or  maker;  and  thb  view  of  the 
ject  is  taken  by  Prati  C.  J.,  in  the  case  of  Moor  ▼.  IVt 
ren  (a). .  There  the  defendant,  at  two  o'dodc  in  the 
noon,  gave  the  plaindff  a  banker^s  note^  and  he 
it  in  payment  the  next  morning  at  nine ;  the  banker  stop- 
ped a  quarter  of  an  hour  before.   In  that  case  Pratt  C. 
told  the.  jury  that  the  loss  should  fall  on  the  defendao 
there  being  no  laches  in  the  plaintiff,  who  had  d 
the  money  as  soon  as  was  usual  in  the  course  of  d 
and  that  keeping  the  note  till  next  morning  cxmld  n 
be  construed  giving  a  new  credit  to  the  banker  s 
juiy  found  for  the  plaintiff;  and  in  Holme  ▼•  Bony  (^ 
the  circnmstanoes  were  the  same;  and  King  C  J«  of 
Common  Pleas  gave  a  similar  direotion,  and  the  ji& 
found  accordingly.     But  it  follows  from  these  cases,  tkm 
if  a  new  credit  bad  been  given,  the  loss  would  h&a^^i 
fallen  upon  the  holder  of  the  instrument.     In  Cory   ^^^. 
Scott  {c\  the  rule  is  well  laid  down,  that  notice  of  dis- 
honour must  be  given  to  all  parties,  who,  upon  payii*^ 
the  bill  or  note,   would  be  entitled  to  a  remedy  ov^^' 
against  some  prior  party;  and  in  Dennis  v.  Morriee{d^^ 
LfOrd  Kenyon  refused  to  receive  evidence  that  no  actuiB-' 
damage  had  been  sustained  from  the  n^lect  to  givi 
notice.     Here  the  defendant,  upon  taking  up  the  notet^ 
in  question,  would  clearly  have  had  a  remedy  over  by 
action  against  Dobson  and  Co.  ^  If  then  the  insolvency 
of  the  maker  does  not  render  notice  of  the  dishonour 
unnecessary,  and  the  defendant,  according  to  the  genrxal 

(a)  Str,  415.  (6)  Sir,  415. 

(c)  SB.^J.  619.  (d)  3£tp,  If^. 

rule 


Allust. 
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fulei  was  endtkd  to  nodcei  the  only  remabing  qnestioD        1827. 
kp  whether  it  makes  any  difference  that  the  notes  were 

Camximb 

paid  away  by  him  after  Dobton  and  Co.  had  stopped       jigakui 
payment.    There  is  no  case  precisely  in  point;  bat  in 
princqple  there  is  no  difierenoe  between  this  case  and 
JgeBckifig  V.  ■  (a),  where  it  appeared  that  a  note 

of  a  country  bank  was  given  in  payment  while  the  bank 
flentinued  open*  but  before  the  time  allowed  by  the 
taw  merchant  for  presentment  had  expired^  the  bank 
&ilad;  yet  it  was  held  that  the  holder  was  bound  to 
pieaent  the  note  for  payment  in  due  time,  and  by 
Mglecting  to  do  so^  made  it  his  own.  The  cases  of 
WmnringUm  v.  Fw1)or^  and  SaAnjfard  v.  Bawetf  are 
wholly  inapplicable :  there  the  party^  relying  upon  the 
ymxA  of  notice  was  unconnected  with  the  instrumenty 
and  would  not  by  paying  it  have  acquired  any  remedy 
over  against  prior  parties. 

;  Baylet  J.  I  think  that  the  defendant  in  this  case  is 
entitled  to  the  judgment  of  the  Court.  One  short  ob- 
servation disposes  of  Warrington  v.  Furbor^  and  jSmit- 
yard  v.  Bawe$j  the  authorities  cited  to  shew  that  it  was 
not  necessary  in  this  case  to  prove  presentment  for 
paymenL  In  those  cases,  the  person  insisting  on  the 
want  of  presentment  was  not  a  party  to  the  bill ;  but 
here  the  defendant  was  a  party  to  the  notes,  for  they 
were  payable  to  the  bearer  on  demand,  and  he  was  the 
holder  of  them,  and  when  such  notes  are  passed  from 
hand  to  hand,  the  person  taking  them  must  trace  his 
iig^  through  the  former  holder.  If  the  notes  had  been 
given  to  the  plaintiff  at  the  time  when  the  com  was 
sold,  he  could  have  had  no  remedy  upon  them  against 

(a)  Holt,  N.  P.  C.  3IB. 

the 
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18S7.  die  dtfendaht  Tiie  plaintiff  might  hsfe  imisted  upon 
peyment  in  money*  But  if  be  consented  to  receive  the 
notes  as  money,  they  would  have  been  taken  by  hini 
at  his  periL  If  indeed  he  could  shew  fraud  or  ksaam^ 
ledge  fsf  the  maker's  insolvency  in  the  payer,  then  it 
wodd  be  wlioliy  immaterial '^  whether  they  were  taken 
at  the  time  of  sale  or  afterwards.  Here  the  tiotJAs 
were  given  to  him  in  payment  subsequently,  and  the 
question  is,  whether  they  cerate  as  ft  disdiarge  df  the 
debt  due  to  the  plaintiff  in  respect  of  the  cord.  The 
rule  as  to  all  fiegotiable  instruments  is,  that  if  they  are 
taken  in  payment  of  a  pre-existing  debt,  they  operate  as 
a  disdmrge  of  that  debt^  unless  the  party  who  holds  the 
instiiufflent  does  all  that  the  law  requires  to  be  dotte^ 
in  order  to  obtain  ps^mait  of  them.  Then  the  questiM 
is,  what  it  was  the  duty  of  the 'plaintiff  to  do  in  order 
to  obtain  payment  of  these  notes.  They  were  intended 
for  circulation.  But  I  think  that  he  was  not  bound 
immediately  to  circulate  them,  or  to  send  them  into  the 
bank  for  payment ;  but  be  was  bound,  within  a  reason- 
able time  after  he  had  received  them,  either  to  circulate 
them  or  to  present  them  for  payment.  Now  here  it  is 
conceded,  that  if  there  had  not  been  any  insolvency  of  the 
bankers,  thenotes  should  have  been  circulated  orpresented 
for  payment  on  the  Monday.  It  is  clear  that  the  plaintiff 
on  that  day  might  have  had  knowledge  that  the  bankers 
had  stopped  payment,  and  having  that  knowledge,  if 
presentment  was  unnecessary,  he  had  then  another  duty 
to  perform.  •  In  consequence  of  the  negotiable  nature 
of  the  instruments,  it  became  his  duty  to  give  notice  to 
die  party  who  paid  him  the  notes,  that  the  bankers  had 
become  insolvent,  and  that  he  the  plnintifT  would  resort 
to  the  defendant  for  payment  of  the  notes ;  and  it  would 

then 
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Abd  Imve  iMenipr  iIm  d«ftnd«it  to-eonsider  ^riMthv  ht  1897. 
oould  transfer  the  loss  to  any  other  -penoD,  >Igv  vaimm 
he  had  been  guilty  of  negligence^  he  might  perhaps 
Jmmw  tescHted  to  the  peraon  «ho  paid  hhn  the  notes. 
That  par^  would,  bOTrever,  be  disehavged  If  he  le^ 
•aired  ao  notice  of  BOfi>fayineflt»-  of  oiF  the  iasolitaNgr 
ilf  the  Wikett  ^  a  week'iAer  he  had  pM  ttoii'l6  die 
Jefeiidant.  The  ne^^iee^  ih^Mlbr^^M  llMe  pavt  of  the 
plaiB<i£Plo  give  to  the  drfendaut  U<iftIdB  bf  ^e  Itisol^wcgr 
of  Ae  bankers,  may  have  been  prcjudldal- tli  die  de- 
fnidant.  .  The  law  raquiies  that  the'^pai^tf  on  whem  the 
leas  is  to  be  thrown,  shodd  have  notice  of  fkm-pi^^metity 
it -Older  to  enable  him  to  exevcise  his  ju^|ment  whether 
he^l  take  legal  measnres  against  other  paities  to  the'MH 
ornoteL  Now  here^  if  die  notes  had  beMi  returned  eM 
ibe  3\se$day  to  the  defendant,  he  might  littfe  taken  stqis 
ajgainst  the  bankers,  and  he  had  ft'  right  to  eKeseise  his 
Jiidgtftent  whether  he  wotdd  do  so  or  not,  altbon^  they 
Ittd  stopped;  or  he  might  have  had  a  reesedy  against 
the  person  who  had  paid  him  the  notes.  It  may  be 
hard  in  some  cases  that  the  entire  loss  should  fell  upon 
ai^  one  individual,  but  it  is  a  general  rule  appKcable 
t0  negotiable  instruments,  and  not  to  he  relaxed  in  par- 
ticular instances,  that  the  holder  of  such  an  instrument 
is  to  present  promptly,  or  to  commufiieate  without  delay 
noCioe  of  non-payment,  or  of  the  insdivency  of  th^  ae* 
tieptor  of  a  bill  or  the  maker  of  a  note^  for  a  party  is  not 
oidy  entitled  to  knoii4edge  of  insolvency,  but  to  notice 
that  in  consequence  of  mich  insolvency  he  will  be  called 
upon  to  pay  die  amount  of  die  bill  or  note;  The  case 
cf  Bieehifig  v.  ■  ■  ■  is  an  answer  to  die  whole  of 
die  argument  for  the  plaintifl^  founded  upon  the  fiic^ 
that  the  notes  were  paid  away  ifier  the  bank  had  stopped. 
For  these  reasons  I  am  of  opinion  that  the  plaintiff  is 

not 


AtUBunr. 
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>M7.       not  eDiided  to  neover,  and  tfail  a  jndgnMiil  ^ 
ought  to  be  cntorecL 


HoLROTD  J.  I  think  that^  under  the  circunistanoes 
ofduicaae^  the  plamtiffia  not  entided  to  recover.  Tlie 
notes  were  paid  by  the  defendant  and  reodved  by  the 
plaintiff  aa  moneyy  and  having  beoi  paid  and  received 
aa  moneyt  and  both  partiaa  being  innooont^  and  the 
notes  being  what  they  imported  to  be»  it  seems  to  at 
diat  they  mnst^  according  to  the  case  of  Millet:  w. 
Baee  {u)f  operate  as  paymmt.  Bnt  without  deciding 
diet  the  phuntiff  was  dd>arred  in  the  first  instance  from 
electing  to  conmder  them  either  as  negotiable  instm- 
mentSy  or  as  monqf,  I  think  they  operated  as  pi^ 
men^  and  that  the  plaintiff  by  not  taking  due  steps  to 
obtain  payment  lost  his  right  to  return  them  to  the 
party  from  whom  he  received  them;  for  although  bilk 
and  notes,  delivered  as  sadsbction  of  a  debt,  do  not  in 
general  operate  as  a  satisfaction,  unless  they  turn  out  to 
be  valuable,  yet  the  case  is  otherwise  if  due  steps  are 
not  taken  to  obtain  payment  from  the  party  who  is  in 
the  first  instance  bound  to  pay  them.  The  instruments 
in  question  are,  in  point  of  law,  promissory  notes, 
and  therefore  due  diligence  ought  to  have  been  used  to 
obtain  payment,  and  if  payment  had  been  refused, 
notice  ought  to  have  been  given  of  that  refusal.  Now, 
here  the  notes  were  not  presented  for  payment.  It  is 
true,  that  at  the  time  when  the  plaintiff  ought  to  have 
presented  them  for  payment,  the  bankers  had  become 
insolvent;  but  that  being  so,  the  plaintiff  ought  then,  at 
all  events,  to  have  given  notice  to  the  defendant  that  the 
bankers  had  become  insolvent ;  and  that  he^  the  plain- 
Co)  J  Burn  452. 

tiff, 
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dQ  tlMKrafcM  required  biin,  the  defiandaati  to  (My  them;        IM7. 
Not  having  done  so^  I  think  the  plamti£F  ia  not  entitled 
to  Feoover* 

r-*/ 

^'  LntUEDALE  X  I  thmk  the  phuntiff  is  not  entitled 
to  teoover.  If  the  notes  were  taken  as  nq[otiable  in- 
Mrtiments,  then  th^  wen  taken  sal]jeet  to  a  eonditioDi 
diet  the  holder  would  do  di  that  wee  required  to  obtain 
{Ayment  in  that  case;  and  thej  oug^t  to  have  been  pre- 
iedted  ibr  payment  within  a  reasonable  time^  or  at  kast 
Mtwe  of  the  insolvenqr  of  the  bankers  ought  to«have 
been  given  to  the  defendant  If  thqr  were  taken  as 
iMMiej)  abscdutely  and  without  any  eonditton^  then  the 
]dafatiff  took  them  fbr  whatever  diey  might  be  worth, 
k  would  be  otherwise  if  they  were  forgedp  for  then  they 
wtald  not  be  what  they  purported  to  be.  But  here^ 
Ibey  were  what  they  purported  to  be«  I  think  that 
tiers  is  no  guarantee  implied  by  law  in  the  parly  passing 
^a  note  payable  on  demand  to  bearer,  that  the  mak«r  of 
the  note  is  solvent  at  the  time  whoi  it  is  so  passed. 

Judgment  of  nonsuit. 


The  Earl  of  Falmouth  against  Penrose. 

nPHIS  was  an  action  of  assumpsit  brought  by  the  indebttetu 

JL  flMUDpnt  will 

'•  plaintifl^  to  try  his  rig^t  to  have  the  second  best  lie  ibr  goods 
fish  out  of  the  cargoes  of  all  fishing  boats  landing  in  a 
certain  covei  called  Senn  Qwe^  in  the  county  of  CannmU% 
in  respect  of  his  liablity  to  keq>  up  a  capstan  and  rope 
there  for  the  purpose  of  hauling  the  boats  out  of  die 
sea.    The  declaration  contained  several  special  counts, 

in 
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XSn*  in  wliioh  it  wasalleged  thM  tb6  {daidUff  was  endtlfd  to 

--    -  _,   ,  the  second  be^t  fish  of  all  sorts  of  fish.    There' were 

llM.AUl  of 

FAftHMfTu  also  several  indebitatus  counts,  in  which  it  wa$^  staled 


VmmtLotm*      that  the  defendants  were  indebted  to  the  plaintiff  in 
dii^eoiy.ta  wit,  100  fish  (rf  the  value  of  lOii,  for fVvers 
totta  or  does,  due  and  of  right  payable  firopi  the  de* 
ftndantt  to  the  plainti£^  on  and  in  respect  of  '  the-de" 
tedants;  having  before  theft  used  and  enjoyed^  and 
having  had  the  libdrty  and  ptrivilq^e  of  uring  .aiid-  eiH 
joying  dtfecs  capstHns,  machioef^  windlasewo,  add  topes 
o£  Iho  pbifcHtf^  to  hbul  and  assist  in  the  faaulaig  of  divmi 
boata  of  the  dafemfants,  and  of  divera  other  boata  wUob 
tbft  defendants  had  used  on  to  the  beachy  to  wit»  at,  &e« 
is  fthO'COunty  aforesaid ;  and  being  so  indebted,  ftc  Plea, 
gawral  issue.     At  the  trial  before  GateUe  J^  at  the 
Sooriner  assises  for  the  county  o(' Cornwall  1826,  it:qp- 
paared  that  the  practice  had  been;  for  the  owner  of  every 
fishing  boat  landing  its  cargo  in  Setm  Cove^  to  select  a 
fish  for  himself,  and  for  the  plaintiff^'s  agent  then  to  se* 
lect  another,  which  fish  so  selected  was  rendered  to  the 
plaintifil     But  it  was  doubtful  on  the  evidence,  whether 
the  practice  had  been  to  render  the  second  best  fish 
of  all  sorts  of  fish,   or  only   the  second  best  fish  of 
all  sorts,  pilchards  excepted;  and  that  question  was 
finally  submitted  to  the  jury,  who  found  the  custom  to 
have  been  to  render  the  second  best  fish  of  all  sorts  of 
fish,  pilchards  excepted.     A  verdict  was  found  for  the 
plaintiff  on  the  indebitatus  counts,  but  leave  was  given 
to  the  defendants  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  those  counts  were  not 
supported  by  the  evidence.     A  rule  nisi  liaving  been 
obtained  for  that  purpose^ 

R.  Bayley 
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Boj^  and  Carier  bow  shewed^  causa.    JPUsakm^       18S7« 
ber^s  Naiwa  Urevium  1 19  FI  v&  aa  autliority  to  shew       ~ 

'  Tfao  Earl  of 

that  debt  will  lie  for  twenty  quarters  of  wheat',  or  for  a  FALMooni 
borset  and  the  form  of  the  writ  in  debt  lor  money  as  Piumm. 
well  as  for  goods  and  chattels  b  there  given.  In  the 
latler  case  the  form  is  that  the  defendisot  render  lio  B.  a 
oectain  l)ook»  or  a  certain  cnf^'or'a  oertain  horsey  or 
IWQ  lambs  of  the  priee  of,  &c«  whidilie  ujustly  detams 
(fpm  him.  In  Congfm's JOigettf  tit  Debt^ ( A5)  itJsleid 
down  that  debt,  lies  though  tholcasei. be- rendering  aim 
or  other  collateral  thing.  Now.it  U.a  general  rule  that 
iadd)itattta  assumpsit  will  lie  in  respect  of  every  parol 
eontfact  &r  which  debt  liesi  and  in  The  Mojfor  ^ JELtadn 
<m;  ir»  CZari(a)i  the  plaintiff  declared  in*  mdebitatns 
ainunpsit  for  500  quarters  of  wheat  for  toll^  and 
although  the  declaration  was  held  biui,  upon  special 
demurrer}  for  not  stating  the  value  of  the  corn,  yet  it 
seemed  to  be  admitted  that  in  other  respects  the  de- 
claration was  properly  framed  in  assumpsit  In  this 
esse  if  the  value  had  bemi  omitted  the  declaration  would 
have  be^i  sufficient  after  verdict 

C.  P.  WiBiims  and  Halcomb  contrL  Assuming  that 
indebitatus  assumpsit  is  maintainable  for  fish,  there  was 
Qo  evidence  of  a  promise  to  pay  fish  generally,  but 
Oierely  to  pay  such  fish  as  the  plaintiff  or  lus  agent 
ftliould  select;  the  count  is  therefore  not  proved. 

Cur.adiK  vulL 

Batley  J.  The  only  question  is,  whether  the  plain- 
tiff can  in  this  case  recover  upon  a  general  indebitatus 
Count  There  are  authorities  to  shew  that  debt  will  lie  for 

(a)  4  B.  ^  ^.  268. 

a  chattel. 


< 
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dieplaintifi  to  the  defendant  upon  request^  and  to  18S7. 
|Mud  for  at  the  expiration  of  two  months  then  follow-  'jtaum 
;;  and  in  eoDsideration  thereof  and  that  the  plaintifisy  tST^ 
die  like  reqnest  of  the  defendant  had  undertaken  and 
tkfbllj  promised  the  defendant  to  deliver  the  goods  to 
n^.  hc^  the  defendant,  undertook  and  fiuthfhll;  pao* 
aed-  the  phiintifi  to  accept  the  goods  when  he  should 

nqnestedf  and  to  pay  them,  the  phuntiffi,  for  the 
ria^  «t  the  expiration  of  the  said  credit*  Averment 
ft  die  price  of  the  goods  amounted  to  a  certun  .snmt 
wit^  ftCif  and  diat  although  the  plaintifi  had  always 
Hi  ready  and  willing  to  deliver  the  goods  to  the  d^* 
dttitt  and  requested  him  to  accept  the  same^  and 
hovgh  the  credit  had  expired,  yet  the  defendant  did 
^  nor  would,  at  the  time  when  he  was  so  requested, 
any  time  before  or  afterwards,  accept  the  goods  or 
f  the  plaintiiKi,  or  either  of  them,  for  the  same,  but 
used  so  to  do.  Tliere  was  then  an  indebitatus  count 
'  goods  bargained  and  sold.  The  defendant  suffered 
Igment  to  go  by  default.  Upon  the  execution  of  the 
it  of  inquiry  the  plaintifi  proved  that  a  contract  for 
t  ssle  of  twenty  hogsheads  of  sugar  was  made  on 
I  Sd  of  December  18S5,  at  BSs.  6d.  per  cwt,  but 
mwas  no  suflBcient  note  in  writing  to  satisfy  the 
loie  of  frauds.  On  that  day  the  plaintiff  had  in  his 
iilionsa  on  the  floor,  in  bulk,  a  much  larger  quantity 
angar  than  would  be  required  to  fill  up  twenty  hogs- 
id%  but  no  part  of  it  was  in  hogsheads.  The  de- 
4int  taw  the  sugar  in  this  state  in  the  plaintiffi^ 
lehooae^  and  then  made  the  contract  in  question. 
W  hogsheads  were  filled  up  and  delivered  to  the 
bidaiit  on.  the  lOth  of  December^  and  a  few  days 
erwarda  the  plaintifls  filled  up  the  remaining  sixteen 
^Ob  VL  D  d  bogs* 
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i8S7.  hogsheads,  and  gate  notice  to  the  defenaaifli^^^ 

'  were 


KOBDX 

HiUM       said 


ere  ready,  aiid  required  himlto  taxe  ihm'awav;  be 
^^  _  Jd  he  would  take  them  as  scx>n  as' he  coiilo/    fiqf 

were  toot  weighed  tOl  February  1826,  whm '&e  plAii^tiffi^ 
delivered  a  bill  of  parcels  to  the  defendant.''  The  plmH^ 
tiffii  added  tP  the  bulk,  from  time  to  time,  as  sales  wci^^ 
mdd^  and  it  did  not  very  distinctly  appear  whether  ti^^ 
sixteen  hogsheads  were  filled  wholly  with  tneiMbiie  soger 
which  was  in  the  warehouse  on  the  S9  cfDecenAerwm 
tb6  contract  was  made.     The  foar  bog^ea^' w^lch 
^nrere  first  delivered  were  filled  with  thait  sugar.' ^^*  ti  ins 
^Umitted  that  there  was  suffident  im^limce  of'a'sateof 
ihe  four  hogsheads,  inasmuch  as  there  was  ani'^aoqA* 
ance  of  them  by  the  defendant    No  contract^  in' VriCng 
'sufficient  to  «rtbfy  the  statute  o^  fraua. 'fia^tn^tfee. 
proved,  it  was  insisted  that  there  wfut  no  eVidefife  of 
any  contract  of  sale  of  the  sixteen  hogsheads  0|f  siiflir, 
and  that  the  plaintiiF  Could  only  recover  lor'  tift^mr 
hogsheads  which  had  been  actually  delivered;  bat 'the 
jury,  under  the  direction  of  thel  under  sherifi^  fbdhd  a 
verdict  for  the  value  of  the  twenty  hogsheads.    ' A*hile 
nisi  for  setting  aside  the  writ  of  inquiry  having  Useh 'ob- 
tained by  HtUchinson  in  Trinity  term,  •    ' 

F.  Pollock  now  shewed  cause.  The  defy^cbltM/by 
suffering  judgment  to  go  by  defauft,  has  adifiiti^  the 
contract  stated  in  the  declaration,  and'  die'j^idmiffi, 
therefore,  are  entitled  to  recover  any  damsig^  siiihitibed 
by  breach  of  that  contract  Secondfy,'  tne  defendant 
accepted  four  hogsheads  of^  the  sugar.  -Thts  b'^'&se^ 
therefore,  within  the  exception  of  the  seventeenth  section 
of  the  statute  of  frauds,  for  the  buyer  has' iio6ei»ted 
part  of  the  goods  sold,  and  actually  ree^ve^  iffie  nme. 

'  Tiiitdly, 
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7^hir^Ir3  there  has  been  an  acceptance  of  the  whole:  for       1827. 
after  the  sixteen   hogsheads  were   separated  from   the       aZTT' 
b^9  the  defendant  being  required  to  take  thera  away,     J^^^'^"^ 
saul  he  would  as  soon  as  he  could.     This  is  equivalent 
to  an  acceptance  of  the  sixteen  hogsheads. 

Huichinsofi  contra.      By  suffering  judgment  by  de^ 
ftult,  the  defendant  admits  generally  the  plaintiffs'  right 
to  recover  on  the  contract  stated  in  the  declaration  to  a 
certain  extenti  and  in  this  case  he  admits  the  right  of 
the  plaintifis  to  recover  the  value  of  the  four  hogsheads 
which  were  actually  delivered.     Secondly,  the  seven- 
teenth  section  of  the  29  Car.  2.  c.  3.  enacts,  <*  that  no 
^    contract  for  the  sale  of  any  goods  for  the  price  of  10/. 
or  upwards  shall  be  allowed  to  be  good  except  the  buyer 
shall  accept  part  of  the  goods  so  sold^  and  actually  re- 
^  ceive  the  same."    Now,  in  this  case,  no  specific  twenty 
hogsheads  of  sugar  were  agreed  to  be  sold,  but  the 
plaintifis  were  to  select  from  a  large  bulk  in  their  ware- 
bouse,  a  sufficient  quantity  of  sugar  to  fill  twenty  hogs- 
lieads.     At  the  time  when   the  four  hogsheads  were 
delivered  to  and  accepted  by  the  defendant,  the  quantity 
required  to  fill  the  other  sixteen  hogsheads  had  not  been 
separated  from  the  bulk.     The  four,  therefore,  did  not 
constitute  any  part  of  the  twenty,  and  consequently  the 
.  a^eptance  of  the  four  was  not  an  acceptance  of  part  of 
the  goods  sold ;  and  if  timt  be  so,  as  there  was  no  suf^ 
.  fic^ent  note  in  writing  of  a  contract  of  sale,  the  property 
.    in  the  sixteen  hogsheads  did  not  pass  to  the  defendant, 
and  as  the  plaintiffs'  claim  is  founded  on  a  bargain  and 
utltf  they  cannot  upon  this  declaration  recover  more 
than  the  value  of  the  four  hogsheads  which  were  sold 

I'  o 

to  and  accqfted  by  the  defendant 

D  d  2  Bayley 
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1B%7*  BayletJ.    Where  a  man  sells  part  of  a  large  pared 

of  godd^ Ifdcr'it  fk^  ak'hW  otitibtftb  ^Atet'^'flft  ttl^ 

galtiM'dkr  M>ld;  a^til 'he  has  in«dS  tK^  ke&io«if^KNf 
ad'tMn^las  Im^ppropxtstes  piin  for  thie' tit^&cfl^oni^ 
feta^ee,  the  ^perty  in  the  article  soM  paaaA'  Utr^'OUf 
^i§M(slS  MtlKHigH  the  Tendor  Is  not  bomkf  tti^M'i^ 
the  possession  until  he  is  paid  the  price*"-'  H^fvtSbMf  i 
was  a  bargain^  by  which  the  defendant  undertook  to 
tttoP^^  hc^^eadsr  of  sug8^»  to  bb'  prepaftfil'OiF'd^ 
jip^hjr  th^  plaMtiflk  Four  were  afeHv^rSaV  a#  ^tlfittS 
«lfffr'fS>My  <)tiett{oii,  btlt'as  to  <li«  OUtdSiiwAu^^mUl 
B§ktim  iths'nd  nbte-  of  menfonu^ttAK'tir  a"ii>iUi-B2hff^aP 
ii«Mftg  MttdUnt  to  satisfy  tbi ^li^-oF*rrM^^ 
ihlVit6  Yiilitt  ^e  of  them  rand' that'^e'pik^ 
d^^JdaHition  having  stated  t&dfdlbniU^lfildgay^  ^ 
vIMu^^ofa  bargain  and  az7i?,  canridi  Yeetii^  iB^ 
tlHari  the'fbur  hogsheads  which  were  lu^afly  mli 
tofinkl  accepted  by  the  defendant ;  that  in  order' to  re- 
cOveif  for  the  others  they  ought  to  have  decloi^  spe 
dally»  that)  in  consideration  that  the  plaintiils  wbiifd  sdi^ 
the  defendants  promised  to  accept  them.  In  otasw'^r  to^* 
thts>  it  is  said,  that  there  was  an  entire  contract  Ric  " 
twenty  hogsheads,  and  that  the  ddbndant,  by^  r^iei^vingr- — 
fbar,  had  accepted  part  of  the  -  goods  ^1d  WitJAnr  'the^ 
lAeaning  of  the  seventeenth  section  of  the  stMufe  c$ 
frauds.  In  fact,  the  plaintiffs  did  appropriate,  fori 
benefit  of  the  defendant,  sixteen  hogsheads  of  sugar,  and 
they  communicated  to  the  dt^eAda>itt  that  thej^-fiifid-'so 
a^lv>p|piiited  ibetn,  and  desired  him  to  take  them  away ; 
and  the  latter  adopted  that  act  of  the  plaintiffs,  and  said 
he  would  send  for  them  as  soon  as  he  could.  I  am  of 
opinion,  that  by  reason  of  that  appropriation  made  by 


^  '-  the 


IN  THE  7th  &  8tu  Years  ov  GEORGE  IV. 
§||^t  t^  .opQAt  |br  goods  bai^iDed .  ^¥|4  splfl*     T^ 

Ol  ityoTr-hr.u   ^^■•  !  ••>    '     '•■•••■  i^^   *t  ?  .rfo.rvrufl    o  •r.y 

lJHpWTW  J-  The.  sugars  agrw)  ,ti».>«r  9fM  JkM» 

HnS'J.iltPV^*^^  ^  vendw.  Xl)ftt.yw|ioti<^Wl% 
WJ'jfetaliSsRlwti^'MMl  they  noaaed.4tc.Jto  ^\^ 
llSp^W^^vWlaff:  Aen  pnnnmd.to  tHl(B.4m!iv.««tfw 

himlMBBdsibv.the.de&fldanL  Tbat  aoseDtaBOB.madaitliSi 

m^  -!W  ■fffft^-wlgect,  (to  the  vapdoi^a  ,lwi,:fl«oU|f  Al% 
|gf^;(.|f  ^  sugary  M  «fterw«^ 

^l^lfnWW^^  tbp  sd^on  of  the  sixtoan  hcgsbiqda  (qf) 
t||||jf|jlfi^(U^  that  act  by.ihe  A»^ 

||p4^^.5ipairc>^  tbat  which  before  was  a  nme  jgra^t 
^UP^^a)^  jntp  #11,  m^tuaX  9fi^  and  that  the  prapar^.fai^ 
t^fHJB?-/tf'??^.  BW<ed.»>  rtia  defimdaoti  aodyconrt 
Wflrty^iNiMFW^  to  the  Talus 4i(y 

#dfiWte  W^*  Oj^.ASOun*,  for  .goods  bargained  and) 

bllto  .IR''!!-. *?•/  :f#r -.•»':•' Viii  .{.-jj/'x  .;i'  ::fi  »*■ '•      •    •      'i  ..•  *•• 

r^Rwii  ii:-.!*:  :■  ■>■  i'-'-i  '■•■^■'  ^fj«  .Rrte'diadmngad.-. 

bis*  bfjn  ,'f:^ ■:::..-    ::■   *     ■  ■«  :!!  ir  ^,>.;  ,i.         ■.■<  -    '  ;.• - 
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•    <  ■     ■  I  rf  *    :  • 


Colling,  Gent,  One,  &c.,  against  TiiEW^fiK*  - 

A  copy  of  an  'T^HIS  was  an  action  of  assumpsit  brought  to  recover 
Dou^ed  bj  the  amount  of  an  attorney's  bill.     The  cause  trw 

^  ori^If  of  undefended ;  and  at  the  trial  before  lAttledale  3.  at  tlie 
d^',h»been  Summer  assiz^  for  the  county  of  XWewi,  1826,  H -o^ 
Mel^  ^i^""  peered  that  the  plaintiff  had  not  given  the  defettdiuit 
admissible  in     notice  to  produce  the  bill  delivered  to  hiin,  but  a'witaeas' 

tyidcnce,  with- 
out proof  of      proved  that  the  bill  so  delivered  was  signed  by-tlM 

notice  to  pro* 

ducetheori-     plaintiff;  and  then  produced  a  paper,  which  be  awoft 

to  be '  a  copy  of  the  bill  delivered ;  and  the  pikintif 
himself  offered,  at  the  trial,  to  sign  the  cdpy*  their 
produced.  The  paper,  however,  was  not  signed  by^^tlM* 
plaintiff  himself,  but  there  was  a  copy  of  the  plaintiff -s 
signature  made  by  the  witness.  The  evidence  was 
rejected,  on  the  ground  that  the  copy  was  not  admissible 
in  evidence,  notice  not  having  been  given  to  the  defend- 
ant to  produce  the  original ;  and  that,  at  all.  events,  it 
was  no  evidence  of  a  bill  signed  by  the  plaintiff  having 
been  delivered.  The  plaintiff  gave  cadence,  that  the 
charges  were  reasonable,  and  that  the  business  charged 
for  had  been  done  at  the  request  and  on  accoutit  of  the 
defendant.  The  learned  judge  nonsuited  the  plaintiff 
but  reserved  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  amount  proved.  A  rule  nisi  having  been 
obtained  for  that  purpose  on  two  grounds;  first,  that 
the  bill  delivered  to  the  defendant  was  a  notice  to  him 
of  the  amount  of  the  plaintiff's  demand,  and  of  his  inten- 
tion to  enforce  payment  by  action,  unless  the  defendant 

had 


'      .   ;  ■    1,< 
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id  the  bill  taxed ;  and,  secondly,  assuming  it  not  to  be  lAS^. 
notice,  it  was  competent  to  the  plaintiff  at  the  trial  to  "  '  ^ 

gh  the  copy  produced  in  evidence,  and  thereby  to  make  jm»<iu^ 
;  a  liupUcate  ^original, 


dario'  and  Ttdcker  now  shewed  cause.  The  .cases, 
stpblish  that  a  duplicate  original  may  be  given  in  evi^ 
liMfte^  without  any  notice  to  produce  the  counteipiurt. 
ii^itbe  words  duplicate  oi-^ffio/  imply  »  contemporary 
HR^Qg.  lii.Philipsan  v«  Chace(fl)  hord  JBlleuboraugk 
Pl^rff  If  there  be  two  contemporary  writings  thecoun- 
orpmM  of  e^cb  other,  one  of  which  is  delivered  to  the 
ffMlike  party,,  and  the  other  preserved,  as  they  may  both 
jfcHOnfidertd  as^  originals,  and  they  have  equal  claims  to 
Mlhciitivity,  .the  one  whidi  is  preserved  may  be  re^. 
iiifed:iiii  .^idence  without  notice  to  produce  the  one 
iUUi*Vis  delivered;"  apd  he  intimated  that  that  must 
ime  been. the  ground  Qo.niphich  Andenan  v.  M^{b) 
Mir  .A9Qide4«  Id  this  case  the  papier  prodnt^  was  a 
iipgr  madti  from  the  biU  deliyerod  to  the  defendant; 
t  |iKia  not  therefore  a  duplicate  ori^^al.  The  term 
yo^mi^'iiQports  an  jiostrument  of  the  same  cbanu:ter.  If 
NMhj  JQStnunents  w^re  original,  the  delivery  of  either 
ifijhapi  to  the  .defeodaqt  wojuld  have  be«n  sufficient  to 
iittilk;tbe>[daiotiff  to  maintain  this  Actiw  at  the  expire 
itkniof a^montbi  but.that. which. wa^ noftsigned dearly 
prnddnotthaveiefitiil^  thi9  plaioliff.to jmi^intain  the  action^ 
Mriiijunwqnently  it  cennot  h&v^e.  b€)^.ai7i  origiDaL  The 
MniiS:CQ\M  not  at  the  trial. by  signing,  the  copy  make 
lilvidenoe^  He  was  bound  to  .prove  by  l^gal  evidence 
ihe.fleUveBry  of  a  bill,  signed  by  him»^  to  the  defendant^ 

(a)  8  Campb.  1 10.  (6)  S  j9o#.  j^  FvL  SS7. 

one 
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18f  7*       one  moiitli  bcffore  action'  brouglit.    That  could  only  be 
"      dMe  hy  tiie  prbductloh  of  the  bill  so  sigped,  or  of 
a' ai/($ncate' 'original  signed  one  month  befpre  action 
bfi&ilgti't,  or  by  giving  the  defendant  notice  to.  prodjice 
the  original,  and  on  his  failure  so  to  do,  by  produciDg 


'",,.» 


a  copy- 


.{ 


WrtgKt  contrd.    Philipaon  v.  Chaee  (a)  is  not  in  poin^ 
for  {here  no  copy  of  the  bill  was  either  proYed  toliave    ^ 


;.o 


copy  of  the  bill  was  either  proved  to  Ijai 
'imfufe  or  produced  in  evidence,  but  the  ^^ 
aitcnipted  to  be  given  of  the  delivery  of  die  bill  was  bjn 
xeadiag'the  itenis  of  charge  from  the  plaintiiTa  booksi^fromL  , 
winch' the  bill  was  stated  to  have  been  copied;  bat  hem 
a  oin  was  made  out  and  proved  at  the  trial  to  have  been  ^ 

.j,l-r^--   :    ..    ■        .  ^  ..,-.1      .'''/.Oi^TK*-' 


Sighed  by  the  plaintiff  and  delivered  to  the  defendant 
and  ia  copy  of  that  bill  and  of  the  plaintiff's  signature  to 
\if  was  produced  in  evidence.  This  bill,  delivered  under 
the  23<I  section  of  the  act  2  G.2.  c.23.,  may  be  con- 
sidered a  notice  to  the  defendant  of  the  amount  of  the 
pliuntiff's  demand;  and  then  the  copy  produced  was 
evidence,  according  to  the  doctrince  laid  down  in  the 
cases  cited,  and  particularly  in  the  case  of  Kine  v.  Beau- 
mont (b).  There  two  of  the  learned  Judges  are  stated 
to  have  said  that  tliere  was  not  any  difference  between 
a  duplicate  original,  and  a  copy  made  at  the  time  apd 
authenticated  on  oath.  Anderson  v.  May  {c)  is  an  au- 
thority expressly  in  point,  that  this  evidence  was  suf- 
ficient without  giving  the  defendant  notice  to  produce 
the  bill  delivered  to  him ;  and  it  does  not  appear  in  that 
case,  that  the  copy  produced  in  evidence  had  the  sig- 
nature of  the  plaintiff;  but  assuming  it  to  be  necessary 

(a)  1  Camp.  110.  (6)  ZB.^B.  S8S. 

(c)  2Bo$,fPta,2Z'!. 

that 
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irma  to  tlie.defenc]^  sl^ould  be  ngo^  by  Uw  pj^q^ , 

ui.s  cuewliwe  notice  has  not  been  mven io  produce  tbe 

noTttn,  .id;^,;-  .Jj.     ■   .;■,"■■'    ''^-'■'■.:;':;-*^--''^'^'^^ 
xwnnal,  the  pUinun  la  enured  to  haTa  thif  ofMifVit  ^f 

wde^'uid'BTeTdictrorthefuUamauDtol'hu  l^eqf^v^. 

4|auut''tli6  deieDdan't,  because  be  offered  at  the  trial  to 

Hgu  i^  and  to  make  it  a  duplicate  of  the  bill  delivered; 

and  the  witness  ud  sugh  signature  beins^det^  would 

b'ave  proved  it  to  be  a  duplicate.  ,  By  a  seneral  ohjw  o^ 

'i>e'  Court  of  Cliaticerjr  of  tb^  12lji  jmaut  IB^  re-^ 

latipg  to   bankrupt   petitions^  ^.  is  r«]uii«d  Jh^  the, 

iigTiature  of  each  persoo  signing  a^  .a  petitumu'.  ■|h>1L 

lie  attested  by  ibe  petitioner's  actually  preaeotUifl|  the 

petition ;  and  in  Ex  parte  Wettoa  (a)  it  was  odd  that  a 

„....-  .         ,      ,      '.      ■■'•■■.■:■  ■~jtii  ?r'niKrn 

twiikrupt  petition  signec^  by.  the  jigen^  of  ^e  idtamev 

rfno  presented  the  petition,  was  not^  a  fufficieht  COW7 

p&bGe  with  tbe  briber;  but  the  attorn^,  and  petitioner. 

Qong  ID  Court  when  the  oljection  i^at  made*  th^^f^ent 

Mmitted  to  sign  the  pietition,  ancl  the  objecttoii  was  thcu 

Affiiud.    And  this  is  not  dmng  more  in  prii^ciple  than 

/'aone' by  alloviiig  iiutru^enta  to  be.  stamped  e^cr, 

dbiy  ban  been  iexecuted  by.  the  parties,  andirhenthe, 

w^iiu  stamps  cannot  be  ijnpressed  upon  th^  without 

M^DOif  oT  a  penalty,  6v  "by  allowing  releases  at  triala  ^ 

i/ffw  ^iiui'i^^  a  witnen  W  peeii  ^tod  and  rejectijd 

aft'ttlg^bflnt^ei:?''  '    "■'  '""'''7    '  ■   ""  "  ' 
-ua  or.  .-  :     ...7         -..-„>-     .:!«..  ^^■^■;^ 

^a^'i.    Tfiis  was  an'acdbq'proiigfat  tpjr^CPTer, 
tlJJ'nniiaiit^ifF  an  atforney*s  ML  "There  was  a_ii(»uuit^ 


M^K^'l^'und'tliai'acopy  of'd«  pitt  not  ot*P- 

!CBiue1[^e*'pIifiDUOJcrDot  ^Vett 


.      ...    .u^w^'"""^ 

die 


>Wi 
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f8S?.  4ff$  dtflan^ant'  aolioo .  lo.  <produo& . ibe  originalf  )h1L  ddi- 
mred(i»liiiiv  Ariiterwaa  obcm«d£>r  entfarn^  a  vgt^^ 
jhi.fllir  ppliipotiff  9a  two  grounds,  finl,  tbaD.i^.w^jj|ot 
.  rtieoftosfury.  to  give  any  motice  to  produoa  tb%  .^.4e]|iv^ffed 
.  1  ilp  th^  plfunt&l^  I  b^cauoe  that  bill  itself  was  a  no^cc^  ^d 
,ih%t  it  «M  Dot  ttecessary  io  any  .ease  to  ffvp  pqtifie,to 
.  (ptodnM  a  notice.  Seoandiy,  that  the  witoass  irliofiieiyfied 
I.  4be  deUvery  of:  the:  bill  to  the  defendwt,  lavk|g<pfKnnd 

ii^ls^lliatjha'  made  this  copy  of  the  bill  and  oft|ft^Jp(*i''' 
ijftiini  {ri|piatiire  tp  i^-  which  copy^  if  it*  bad  been  ^Hgfied 
i.:  I|^'  the' plaintiff^  would  have  been  a  4upU^t^  oi^ffiPluJi 
;  .<iied  .the  rplaiptiiSr  at  the  trial  having. pffened  Uf^mgi^  (he 
-  '09pyv.it  Wfis  iinsiated  that  he 'ought  to  h^ve  ibeei^|«er- 
!  litftlwd'to  doao^  and  that  if  he  had  it.^ouUI,  tbenl^Mi;f  Ibeen 
adttissible  evidence.    Oar  opinioa  is  not  foupde^,  W^n 
.  the  iatl)9i'  ground, .  but  we  think  that  notice  to  pvQ^iKe 
■  the  Ml)  delivered  to  the  defendant  was  not  Mcea^gi  in 
this  case,  because  the  bill  delivered  to  him  was  in  the 
nature  of  n  notice.   There  are  three  descriptions  of  cases 
where  notice  to  produce  an  instrument  is  unnecessary ; 
first,  where  the  instrument   produced  and  that  to  be 
proved  are  duplicate  originals;  secondly,  where  the  in- 
strument to  be  proved  is  a  notice ;  as  a  notice  to  quit,  or 
a  notice  of  the  dishonour  of  a  bill  of  exchange.     In 
Kine  v.  Beawfiout  {a\  the  Court  ofCommon  Pleas,  after 
consulting  the  Judges  of  ihe  other  courts,  held  that  the 
copy  of  an  original  letter  giving  notice  of  the  dishonour 
of  a  bill  was  admissible  wiUiout  notice  to  produce  the 
original  letter,  and  Dallas  C.  J.  there  said,  that  he  could 
not  see  any  great  difference  between  a  duplicate  original 
and  a  copy  made  at  the  time.   .  The  third  case  is  where, 
from  the  nature  of  the  suit,  the  opposite  party  mu^t 
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know 


laa  frefU^  ii6(ice  he  prated.    Our'  ofHokm-  itf  this 
'  '49M-lif' fbcinded  tipcm  thitf,  ihst  the  bill  delivered  one 
^hlMdfli  hURM  aetkm  bro^l  {»•  «M)^tflfitiAll;f   ih  the 
^  ^WiefiWcf  ik  MSce  td  die  defendant  of  tb^  Mmmiit  of ihe 
^  '"ffBArtHK  d^triMd,  tiai  that  he  will  eifforctf  dHrt  Asmitod 
~  '^tatdofS^ufitess  fhe  defisndirat  |Mr6eeMh'  t0^tlirfii»  bill 
^mdefthtt  statlite.    The  statute  SG.  Si  c^mmyni  thitCno 
lltlilifftte^  raall  isoov/AtBce  anj  action  for  the  tttofetf  of 
'MUii^ftte  um!l  Ae  expratk)^  of  one  mokitb  or1ii6re<ftfter 
'IHidl  ithdm^jr  shad  have  delivered  to  the  {Mirtief,'  (of  be 
*  nOtt^  thei^«#ith,  a  bill  of  midi  (betf^  &c.j  which  bill 
"Vhft'be  subMribed  mth  the  proper  hMd -of  liQch 
'HtMtoef;  and  it  then  etiacts,  ^that  the  bill  ^y*  be 
"Wtt&iiptm  application  of  the  party  chargeable 'bfudch 
^bllly  itkF  npon  his  siibmisston  to  pay  the  whole  Hum 
''ttall  upon  taxation*  shall  appear  to  be  due/'  '  As  no 
'  iMdttf  thertsfore,  can  be  brought  by  An  attorney  to*  re- 
'   duVertfie  amount  of  his  bill  tintil  the  expiration  of  one 
'  'nbhA  aftSer  be  shaH  have  deKvet^  to  the  pirrty  to  be 
ifliafg^,  si  bin  of  his  fees,  &c.;  the  delivery  of  such  a 
''  UilinQ^  in  eSecf,  be  k  notice  to  the  perty  songht  to  be 
''(tlbttf^,'thai^tml^  hef'pifys  thii  amount  or  proceeds  to 
''^tMk'flM'UlIpif^sa&nt'tb  th^  provMonir  of  the  statnte^the 
" 'littMMy'^rin  bring  an  actidn'  to'TeddVer'  the  amonnt, 
-^ftlkd'Hrften  such  a'UIlMas  bebd  dIeliVered  and  an  action 
'  Is  aftierwards  brought  by  the  attorney,  it'  nbiymght  in 
''fMMnilhce 'of  the  notice.     Besides,  this  case  may,  per- 
^"^  flaps,  &irly  be  considered  as  falling  within  that  class  of 
'dues  where  notice  to  produce  hAs  been  held  to  be  un- 
necessary, viz.  on  the  ground,  that  from  the  nature  of 
the  suit  the  opposite  party  must  know  that  he  is  charged 

with 
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l%n.  mdk  poiimioii  of  the  inslniineiit  For  hera^  ffom  the 
ymf  nfttuK  of  the  soity  the  defiandanl  must  have  knomi 
thai  the  pleinliff  sou^t  to  recover  the  amount  of  thai 
biU  which  had  been  deliveied  to  biniy  and  which,  in  die 
ocdinaiy  oonrM  of  things  most  be  in  bis  poiieagion. 
We  do  not  proceed  altogether  without  authority  on  thie 
point  In  Anderson  t.  Mcnf  (a)  a  copy  of  an'attoraey'f 
bill,  the  original  of  which  had  been  deUrered  to  the  de- 
fendant was  held  to  be  admissible  in  evidenoe  wilhoot 
proof  of  notice  to  produce  the  originaL"  From  die 
repent  <^  that  case  in  3  Espf  it  may  be  collected 
that  the  bill  delivered  was  not  made  at  the  same  time 
with  the  copy,  for  Shefherd^  Serjt^  states  that  the  one 
[wodooed  was  not  a  copy  of  the  other,  but  a  dupUonte 
original,  the  two  having  been  copied  from  the  boqka  of 
the  plaintiff.  In  PAilipsan  v.  Chace{b)  Lord  JBIbs- 
iorxN^A  seems  to  Imve  thoagbt  that  the  decision  in  .^IndSrr- 
son  V.  May  proceeded  on  the  ground  that  they  were 
contemporary  writings.  But  having  ascertained,  as  we 
think,  satisfactorily,  that  the  instrument  given  in  evi- 
dence in  that  case  was  not  made  contemporaneously  with 
that  which  was  delivered  to  the  defendant,  we  think  the 
decision  in  that  case  in  point,  and  sustainable  on  the 
ground  that  the  bill  delivered  was  a  notice.  That 
being  so,  we  are  of  opinion  that  the  copy  of  the  bill 
delivered  was  admissible  in  evidence  without  giving  any 
notice  to  produce  the  bill  delivered,  and  consequently 
the  rule  for  entering  a  verdict  for  the  plaintiff  must  be 
made  absolute. 

Rule  absolute* 

(a)  8  Sou  j-  Pul  237.  (6)  2  Camph,  1  la 
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MEMORANDA. 

TN  the  course  of  this  vacation  the  Earl  of  Eldoit 
resigned  the  Grreat  Seal,  and  was  succeeded  in  the 
office  of  Lord  High  Chancellor  by  Sir  JohnSingl^an 
Ccplmf^  knight,  Master  of  the  RoUsj  who  was  created  a 
peer  of  the  United  Kingdom  of  Qreat  Briiain  and 
Jreland,  by  the  name,  style,  and  title  of  Baron  Lffndhur^ 
of  Lffndbursty  in  the  county  of  Southamptotu  His  Lord- 
ship took  his  seat  on  the  bench  of  the  Court  of  Chan-i 
eery  oh  the  first  day  of  this  term. 

Sir  Charles  Abbott,  knight,  Lord  Chief  Justice  of  this 

Court,  was  created  a  peer  of  the  lJ;iite4:  Kingdom  of 

Vol.  VL  E  e  Great 
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1827*        Crreat  Britain    and  Irelafid,  by  the'  title    of  Baroi 
Tenterden  of  Hendon^  in  the  county  of  Middlesex. 

Sir  Robert  Graham^  knight^  one  of  the  Barons  of 
Majesty's  Court  of  Exchequer,  resigned  his  office,  an 
was  succeeded  by  John  Vaughany  esquire^  one  of  hi 
Majesty's  Serjeants,  ^ho  was  knighted. 


Sir  C  WethereUj  his  Majesty's  Attorney-General, 
signed  his  office,  and  was  succeeded  by  James  Scan 
esquire,  one.  of  his  Majesty's  Counsel,  who  was  knigh 
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LiZABETH  Houston  and  Charlotte  Griffith 
against  Henry  Alright  Hughes,  C.  Dowd- 
iNG,  El'izabeth  Charlotte  Strong,  Elinor 
Beresford  Strong,  Ann  Strong,  Susannah 
Strong,  Charlotte  Sarah  Strong,  Nichol- 
son Peyton,  Eliza  Peyton,  Charlotte  Lea 
Peyton,  Reynolds  Peyton,  Thomas  Grif- 
PITH  Peyton,  Henry  Peyton,  and  Francis 
Peyton. 

Same  Plaintiffs  against  Thomas  Lesingham. 

ame  Plaintiflfs  against  William  Peyton  and 

Elizabeth  Peyton. 

stme  Plaintiffs  against  Anna  Maria  Smith. 

:~IE  following  case  was  sent  by  the  Master  of  the 

Holls  for  the  opinion  of  this  Court:  — 
^<emy  Lambaij  late  of  the  Bartons  in  the  parish  of  Underaderue 
DOe//  and  county  of  Hereford^  Esq,,  duly  made  and  landa  to  tnii- 
^lished  his  last  will,  bearing  date  the  26th  o(  Septem-  ^„"nS^ 

1811,  and   executed   and  attested  in  the  manner  foJ^cert^nje- 

'  nants  for  Jifey 

and  after  their 
^i^e  for  other  persons  in  remainder,  tlie  trustees  take  an  estate  ia  fee,  unless  a  contrary 
'^^  is  clearly  manifested  on  the  face  of  the  will ;  and,  tliercfore,  where  A;  being  seised  in 
^  freehold  and  copyhold  lands,  and  having  also  leaseholds  for  lives  and  for  years,  and 
11*'  personal  property,  devised  and  bequeathed  to  trustees,  their  heirs  and  assigns,  all  his 
"^r^tc,  freehold,  copyhold,  and  leasehold,  and  all  his  personal  estate  in  trust,  to  hold  the 
yhold  and  freehold,  and  all  such  other  of  his  estates  as  were  less  than  freehold,  unto  tha 
^^^cs,  their  heirs,  &c.,  for  and  during  all  his  the  testator's  right,  title,  and  estate  therein 
'^  trust,  first  to  pay  debts  and  funeral  cxpences,  and  then  to  apply  the  annual  income  to 
^te  of  his  two  nieces  for  their  lives ;  and  after  their  decease,  there  were  derises  to  their 
^«^Q  and  grandchildren,  male  and  female,  in  terms  so  ambiguous  and  contradictory  as 
^^^^e  it  doubtful  what  equitable  interest  the  children  or  grandchildren  took:  it  was 
^  that  the  trustees  took  an  estate  in  fee  in  tlie  freehold  and  copyhold  lands,  and  an 
^lute  interest  in  the  leaseholds  for  life  and  years. 

^emble.  That  in  a  case  sent  from  the  Court  of  Chancery,  this  Court  will  not  giva  any 
^QioQ  upon  the  construction  of  a  devise  of  an  equitable  estate. 

E  e  2  required 
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1887*       required  by  law  for  devising  freehold  estates,  in  th^^ 
words  and  figures  following  (that  is  to  say) ;  '*  First,  ? 


HouflToy 


agauui       will  and  direct  that  all  my  just  debts,  funeral  and 
mentary  expences,  be  fully  paid  and  satisfied.   I  give 


devise^  bequeath  unto  Abraham  Bobaris  and  unto 
HugheSf  and  unto  John  Plattf  and  to  theur  beirs 
ever,  all  my  messuages  or  tenements,  farms,  lands,  hensu 
ditaments,  estates,  and  premises  whatsoever  or  whereooi* 
ever,  fireehold,  copyhold,  or  leasehold  (having  surren- 
dered my  copyhold  estate  to  the  use  of  my  sud  will),  in 
possession,    reversion,    remainder,  or  expectancy,  or 
whereof  I  have  a  disposing  poww,  with  their  several  and 
respective' members,  rights,  and  i^purtenances,  to  have 
and  to  hold  such  of  my  said  hereditaments  and  premises 
as  are  fireehold,  unto  the  said  A.  Bobaris,  H.  Hi%kes, 
J.  Plait,  their  h^irs  and  assigns,  and  to  nave  and  to  hold 
my  copyhold,  and  all  such  other  of  my  estates  as  are  less 
than  freehold,  unto  A.  JR.,  H.  JFf.,  J.  P.,  for  and  during 
all  my  right,  title,  and  estate-term  therein  or  thereto 
respectively,  according  to  the  nature  and  quality  of  the 
said  estate  respectively.     I  likewise  give  and  bequeath 
to  A.  JR.,  H.  H-f  and  J".  P,  all  my  ready  money,  securi- 
ties for  money,  household  and  otlier  goods,  plate,  china, 
linen,  cattle,  chattels,  and  all  other  my  personal  estate 
of  what  nature  or  kind  soever,  as  and  for  and  to  the  end 
that  my  trustees  alone  may  have  full  power,  and  dear 
and  absolute  authority  to  release,  convey,  assign,  and 
assure  all  and  every  the  estates  and  premises  which,  at 
the  time  of  making  and  of  executing  this  my  will,  and 
at  my  death,  may  be  vested  in   me  as  mortgagee  in 
fee,  or  as  a  trustee,  without  calling  upon  my  heir  at  law 
to  concur  or  join  in  any  release  or  transfer  of  any  such 
premises,  or  have  any  affirmation  concerning  what  be- 
longs 
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longs  to  my  real  or  personal  estate  whatsoever;  and  I       1827. 
do  give  and  devise  all  my  estates,  title,  and  interest  in       — 

•  •  1  .11  HOUKTOK 

and  to  such  premises  as  last  mentioned,  together  with  againu 
all  benefit  and  advantages  thereof,  to  A.  i2.,  H*  H.y 
J.  P.,  in  trust  and  confidence  that  they  shall  hold  all 
my  lands,  tenements,  real  and  personal  estates,  for  the 
uses  hereinafter  mentioned.  I  give  A.  J?.,  H.  H.,  J".  P.,. 
on  condition  that  they  undertake  and  execute  the  office 
of  trustees,  also  the  several  trusts  therein  this  my  will 
contained,  200/.  a  piece  to  each,  but  only  to  such  of 
them  as  shall  prove  my  said  will,  and  that  all  the 
charges  and  expences  of  my  trustees  herein  mentioned 
in  this  trust  shall  be  paid  out  of  my  personal  estate ; 
and  that  if  any  or  either  my  tiiistees  die,  or  refuse  to 
act  in  the  trust,  that  then  my  other  trustee  or  my 
trustees  shall  have  a  power  of  choosing  a  trustee  in  the 
place  of  such  trustee  or  trustees  so  dying  or  refusing  to 
act,  and  so  often  as  the  same  do  happen,  to  the  intent  of 
keeping  a  sufficient  number  of  acting  trustees,  and  that 
the  trust  may  not  descend  to  the  heirs  of  the  survivors ; 
and  my  will  is,  that  the  said  trustee  or  trustees  so  chosen 
shall  have  the  same  power  and  estate  as  given  to  the  trus- 
tees herein  named.  I  give  to  my  niece,  Mrs.  S.  Houghton, 
formerly  of  Grafton  Street,  Dublin,  and  the  eldest  daughter 
of  my  sister,  Mrs.  Ruth  Leay,  300/.  a-piece  each,  upon 
their  respective  marriage  of  each  of  her  grandchildren, 
with  the  consent  of  their  mother,  or  when  they  attain  the 
age  of  21  years;  and  if  any  die,  their  share  to  be  equally 
divided  between  her  male  and  female  sons  and  daughters. 
And  I  give  to  Miss  Eliza  Griffith,  the  daughter  of  Mrs. 
Charlotte  Griffith,  late  of  Gi'afton  Street,  in  the  city  of 
Dublin,  in  the  kingdom  of  Ireland,  five  hundred  on  her 
respective  marriage,  with  her  mother's  consent,  or  when 

E  e  3  she 
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against 

HUORES. 


she  attains  the  age  of  twenty-one  years.     And  I  give 
MissE.Kellt/i  of  the  Custom  House,  five  hundred  poun 
And  I  give  to  Miss  S.  Kelly ^  two  hundred  pounds.    A 
I  give  to  Mr.  Henry  Ht^ghesj  of  Worcester^  three  h 
dred  pounds;   and   in  trust   and   confidence  that 
trustees  shall  hold  all  my  lands,  tenements,  real 
personal  property  of  what  kind  or  nature  soever, 
all  my  estates  and  interest  in  the  same,  to  be  holden 
my  trustees  m  trust,  and  dien  apply  the  income  arm<f 
annual  amount  of  such  property  to  the  use  of  my  tw^o 
nieces,  E.  S.  Houghton  and  C  Giiffith^  for  their  lir^ss 
and  proper  use  and  benefit,  and  after  their  decease  "t^o 
such   child,  or  if  more  than  one  to  the  use  of  suc^-^ 
children,  in  manner  following ;  to  wit,  if  male  issue  f^^^ 
my   niece,   Mrs.  5.  Houghton^s  daughter,  Mrs,  Stron^^y 
then  I  give  and  devise  to  my  trustees  A.  A,  H,  Hr'    -^ 
J.  P.,  ^that  they  shall  hold  all  my  lands  in  trust  aiu    ^ 
confidence,  that  they  shall  hold  my  will  in  whatsoever  c^^*^ 
my  real  estate  or  personal  estate  and  interest    therei 
come  to  my  two  nieces  by  virtue  of  this  my  will,  be  for  ^ 
their  own  sole  and  separate  use,  and  not  subject  to  th  ^ 
disposal  of  any  husband ;  nor  to  set,  let,  or  assign  an^ 
part  of  the  premises  thereof;  and  that  upon  the  pa)"- 
ment  of  money  that  arises  from  my  real  or  personal 
property  of  what  nature  soever,    that  E.  S.  Houghton 
or  C  Griffith^  their  receipt  only  shall  be  a  discharge  for 
the  money  received ;  then  from  and  after  the  decease  of 
my   two   nieces,    E,  S.  Houghton  and   C  GirffUh^   and 
failure  of  their  male  issue,  and   satisfying  my  before- 
mentioned  gifts  and  bequeath,  my  trustees  shall  hold  in 
trust  for  the  use  of  E,  S.  Houghton  and  C.  Griffith^  my 
two   nieces,    their  grand-daughters,    when  they   attain 
the  age  of  twenty-one  years,  or  be  married  with  the 

approbation 
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approbation  and  consent  of  their  mother  and  my  tms-  18fi7» 
teesi  and  not  having  such  approbation  and  consent,  their 
dhare  to  be  divided  among  the  remainder,  and  as  my 
two  nieces  by  their  will  or  deed  in  writing  shall  direct 
or  appoint,  then  to  the  use  of  such  child  or  children,  and 
the  profits  arising  from  my  real  and  personal  estates,  of 
what  nature  or  kind  soever,  shall  accumulate  and  be 
laid  out  and  invest  the  same  in  stock  or  public  funds, 
on  real  or  government  security  at  interest,  and  the 
produce  thereupon  due  or  to  become  due,  and  secu- 
rities in  which  the  same  shall  be  then  invested,  among 
all  and  every  the  child  and  children  of  my  said  two 
nieces,  Mrs.  S>  Hougkton  and  Mrs.  C.GriffUh:  and  my 
meaning  is,  that  if  Miss  Eliza  Griffith  jnarry  and  have 
issue,  that  Eliza  Griffith  and  her  children  share  in  this 
my  bequeathment  equally  with  Mrs.  5.  Houghton^ .  but 
not  till  after  the  decease  of  my  two  nieces,  and  if  this 
happen,  my  trustees  allowing  what  they  shall  judge 
proper  for  their  maintenance  and  education  of  such 
child  or  children,  till  they  arrive  at  the  age  before  men- 
tioned ;  and  my  will  is,  that  every  such  child  who  shall 
take  my  estate  by  virtue  of  this  my  will,  shall  take  my 
surname,  without  the  addition  of  any  otlier  surname, 
and  shall  inhabit  the  Barton  Houses  and  make  it  their 
residence  and  place  of  abode.  Also  I  give  and  bequeath 
to  my  two  nieces,  E,  S.  Houghton  and  C  Griffith^  all  my 
plate,  linen,  china,  household  furniture,  of  what  nature, 
kind  soever,  as  well  in  or  about  my  dwelling-house  at 
the  Barton  or  elsewhere,  upon  trust  during  their  natural 
lives,  the  use  and  enjoyment  of  all  such,  and  after  their 
decease  to  the  use  of  such  son  or  sons  and  daughters  as 
my  will  directs,  as  shall  from  time  to  time  come  into  the 
possession  of  my  estates  and  inhabit  the  Barton  Houses 

E  e  4  and 
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1627*       and  also  as  often  and  from  time  to  time  renew  the  Bar' 
ton  lease,  which  is  every  seventh  year,  and  also  as  often 

agpmtt  as  the  lives  do  fall  in  the  lease  of  ColwaU  Park,  that  it 
be  renewed,  and  three  lives  kept  up  to  preserve  it;  and 
that  all  the  building  be  kept  in  repair,  and  what  is 
expended  in  needful  repairs  to  be  paid  out  of  the  rents 
and  profits  of  the  estate;  and  my  will  is,  that  what- 
soever of  my  personal  estate  that  comes  to  my  two 
nieces,  E.  S.  HougJUon  and  C.  Griffith,  of  my  plate» 
linen,  household  goods,  and  furniture,  of  any  kind,  in 
my  dwelling-house  at  the  Bation  shall  remain,  and  after 
their  decease  to  be  for  the  use  of  such  child,  sons  or 
daughters,  that  comes  to  the  possession  of  my  estate  by 
virtue  of  this  my  will.  But  in  case  of  failure  of  issue 
male,  I  devise  to  the  female  grand-daughters  of  JS.  & 
Houghton  and  C  GriffitA,  grand-daughters.  Then 
my  will  is  that  my  trustees  shall  hold  in  trust  all  my 
lands,  tei^ements,  real  and  personal  estates,  aft;er  sa- 
tisfying the  before-mentioned  gifts  and  bequeaths  in 
trust  for  the  use  of  such  grand-daughters  of  E.  & 
Houghton  and  C.  Griffith,  as  are  then  living  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  if  this  happens, 
and  any  dispute  to  cause  a  difierence  of  the  bequeath  of 
this  my  will,  1  direct  that  my  said  trustees  do  admit  my 
bequeath,  and  determine  absolute  the  same,  and  those 
that  reject  my  bequeath  be  void,  and  their  so  avoidable 
and  divided  equally  between  such  daughters  as  then 
living.  And  I  do  appoint  my  two  nieces,  E.  S.  Houghs 
ton  and  C  Grriffith,  executrix  of  this  my  last  will  and 
testament" 

The  testator  was,  at  the  time  of  making  his  will,  and 
thence  up  to  and  at  the  time  of  his  death,  seised  of  divers 
freehold  lands  and  hereditaments,  for  an  estate  of  in- 
heritance 
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lieritaiice  in  fee  simple  in  possession^   and  of  divers        1827* 
copyhold  lands  and  hereditaments^  held  of  the  manors       ' 
of  Burton^  ColwaU^  Coddington^  and  Bosbwy  Colwall^      JUP^ 
in  the  county  of  Hereford^  according  to  the  custom  of 
the  said  manors  respectively,  and  of  lands  and  here- 
ditaments for  the  lives  of  certain  persons  named  in  tlie 
-leases  or  gi*ants  thereof;  and  was  also,  at  the  time  of  his 
death,  possessed  of  lands  and  hereditaments  which  had 
been  demised  to  him  for  terms  of  years.     All  the  tes- 
tator's copyhold  lands  had  been  duly  surrendered  to 
the  use  of  his  will. 

The  testator  died  on  the  25th  March  1814,  without 
having  altered  or  revoked  his  will,  leaving  Dame 
Susannah  Pritchard  Tempest^  the  wife  of  Sir  Henry 
Tempest^  baronet,  his  only  child  and  heiress  at  law, 
customary  heiress  and  sole  next  of  ki;i.  The  plaintiff 
Elizabeth  Houston^  who  is  the  person  designated  in  the 
will  as  Mrs.  Sheen  HouglUon^  and  the  plaintiff  Charlotte 
Griffith,  who  is  the  person  designated  in  the  will  as 
Charlotte  Griffith,  were  then  and  still  are  the  only  sur- 
viving children  of  the  testator's  sister,  Ruth  Leay,  and 
they  duly  proved  the  testator's  will. 

At  the  date  of  tlie  will,  and  at  the  time  of  the  death 
of  the  testator,  Elizabeth  Houston  had  only  one  child, 
Elizabeth  Strong,  tlien  and  now  the  wife  of  Joseph  Strong : 
and  Charlotte  Griffith  also  had  only  one  child,  Eliza 
Griffith,  Mrs.  Strong  had,  at  the  testator's  death,  three 
children,  viz.  Elizabeth  Charlotte  Strong,  Elinor  Beres* 
Jbrd  Strong,  and  Ann  Strong,  and  she  has  since  had 
two  children,  viz.  Susannah  Strong  and  Charlotte  Sarah 
Strong,  all  of  whom  are  now  living.  Eliza  Griffith, 
afler  the  testator's  death,  intermarried  with  Nicholson 

Pet/ton, 
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18S7*       PeytoHf  and  has  the  following  children :  CharloUe  Leay 
■  P^tOHj  Beywdds  Peyton^  Thomas  Griffith  Peyton^  Henry 

maitM       Peyton^  Francis  Peyton^  William  Peyton^  and  EUzabeA 

EtUQBIS* 

Peyton.    No  child  of  Mrs.  Strong  or  of  Mrs.  Peyton  has 
attained  twenty-one  or  married. 

Dame  Susannah  Pritchard  Tempest  survived  her  hus- 
band, and  died  on  the  31st  of  Jiibf  1S21,  without  issuer 
and  intestate  as  to  her  freehold  estates,  leaving  the 
plaintiffi  Elizabeth  Houston  and  Charlotte  ChfffUh  her 
co-heiresses  at  law  and,  sole  next  of  kin. 

On  the  12th  otFebruaty  1825  letters  of  administration 
of  the  goods,  chattels,  rights,  and  credits  of  the  said 
Dame  Susannah  Pritchard  Tempest^  with  her  will  an- 
nexed, were  granted,  by  and  out  of  the  prerogative 
court  of  the  archbishop  of  Canterbury^  to  Thomas  Lesis^' 
ham^  and  he  is  now  the  legal  personal  representative  of 
the  siud  Dame  Susannah  Pfitchard  Tempest. 

On  or  about  the  20th  o(  Augt^  1822,  the  said  plain- 
tiffs filed  their  original  bill  in  the  High  Court  of  Chan- 
cery against  the  defendants  hereinbefore  in  that  behalf 
named,  and  the  said  John  Plait  (since  deceased),  pray- 
.  ing,  amongst  other  things,  that  the  will  of  the  said 
testator  might  be  established,  and  the  rights  of  the 
several  parties  claiming  thereunder  declared,  and  that 
the  plaintiffs  might  be  declared  under  the  will  entitled 
to  all  and  singular  the  messuages  or  tenements,  farms, 
lands,  hereditaments,  and  premises  of  which  the  testator 
died  seised  and  possessed  or  entitled  to  in  fee  as  tenants 
in  common  in  tail  male,  and  to  all  and  singular  the  said 
copyhold  and  leasehold  estates,  and  also  to  the  whole 
of  the  personal  estate  and  effects  of  the  testator,  subject 
only  to  the  payment  of  his  just  debts  and  funeral  and 
%  testamentary 
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testamentary  expences  and  legacies,  according  to  the        1827. 
several  natures  thereof,  for  their  own  use  absolutely,  in        — 

HonsTOK 

equal  moieties ;  to  which  bill  the  defendants  appeared  and  against 
put  in  their  answers.  The  said  original  bill  was  subse- 
quently amended,  and  afterwards  bills  of  supplement 
tnd  revivor  were  filed  to  bring  the  necessary  parties 
before  the  Court ;  and  the  original  cause,  and  also  the 
supplemental  and  revived  causes  being  at  issue,  came  on 
to  be  heard  before  the  Master  of  the  Rolls,  on  the 
5th  of  July  1826,  when  his  lordship  directed  the  above 
case  to  be  made  for  the  opinion  of  the  Judges  of  this 
Court,  and  that  the  questions  should  be, 
.  First :  What  estate  and  interest  did  the  said  Abraham 
SobartSy  Henry  Hughes^  and  John  Piatt  take  under 
the  will  of  the  testator  in  the  freehold  and  copyhold 
lands  and  hereditaments  in  which  the  testator  had  at 
the  time  of  his  death  an  estate  of  inheritance  to  him 
and  his  heirs,  and  in  the  lands  and  tenements  which 
"were  then  held  by  him  on  leases  for  the  lives  of  certain  * 
persons  in  the  leases  in  that  behalf  named  ? 

Secondly :  What  estate  and  interest  do  the  plaintiffs 
Elizabeth  Houston  and  Charlotte  Griffith  respectively 
take  under  the  will  of  the  testator  in  the  said  freehold 
and  copyhold  lands  and  hereditaments,  and  in  the  said 
leaseliolds  for  lives  ? 

.  Thirdly :  What  estate  and  interest  do  the  said  Reynolds 
PeytoTiy  Thomas  Griffith  Peyton^  Henry  Peyton,  and 
William  Peyton,  the  sons  of  the  said  Eliza  Peytofi^  re- 
spectively take  under  the  will  of  die  testi^tor  in  the  free- 
hold and  copyhold  lands  and  hereditaments, .  and  in  the 
leaseholds  for  lives  respectively  ? 

Fourthly :  What  estate  and  interest  do  the  said  Eliza- 
beth  Charlotte  Strong,   Elinor  Beresford  Strong,   Ann 

Strong, 
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1827.  Strong,  Susannah  Strong,  aud  Cfiarhtie  Sarah  Strong, 
the  grand-daughters  of  the  saut  Elizabeth  Houston,  ami 
Eliza  Pet/ton,  the  daughter,  and  Charlotte  Leaij  Peyton 
and  EUzcUxtk  Peytoti,  the  grftntl-daufjhters  of  the  said 
Charlotte  Griffith,  respectively  take  under  the  will  of 
the  testator  in  the  said  freehold  and  copyhold  lands  and 
hereditaments,  and  in  die  said  leaseholds  for  livei 
reepectively  ? 

If  the  Court  should  be  of  opinion,  that  by  the  will,  as 
above  slated,  the  whole  legal  estate  in  fee  simple  in  the 
aforesaid  lands  and  hereditaments  of  inheritance,  and 
the  whole  absolute  interest  In  the  leaseholds  for  lives, 
were  vested  in  the  said  Abraham  Rabarls,  Henri/  Hiighes, 
and  James  Piatt ,-  then  in  case  they  had  been  merely 
devisees  to  the  uses,  and  the  legal  estate  had  not  re- 
mained in  then), 

Fiftlily:  What  estate  and  interest  would  the  persons 
enumerated  in  the  second,  third,  and  fourth  questions 
have  respectively  taken  under  the  will  of  the  said  testator 
in  the  said  freehold  and  copyhold  lands  and  heredita- 
ments,  and  in  the  said  leaseholds  for  lives  respectively  ? 

The  case  was  argued  at  the  sittings  in  Banc  after  last 
Hilaty  term,  by  Denman  C.  S.  for  the  plaintiff  Preston 
for  their  grand-daughters,  Alderson  for  the  grandsons, 
Campbell  for  the  trustees,  and  O.RusseU  for  the  defendant 
Thomas  Lesingham. 

In  the  early  part  of  the  argument.  Bat/ley  J.  asked 
Denman  whether  this  Court  were  expected  to  certify  wliat 
estates  the  plaintiffs  would  have  taken  if  the  legal  estates 
had  not  remained  in  the  trustees.  Denman  said  that  the 
Court  did  so  certify  in  Murlh'waile  v.  Jeniinson  (o),  and 

(o)3B.iC.5S7. 

that 
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'estions  in  this  case  were  framed  in  a  similar        1827. 
*he  purpose  of  obtaining  the  opinion  of  this       — - 

Hovnoir 

<it  supposition.     Bayley  J.  said,  the  old        agama 

for  the  Court  of  Chancery  to  state  the 

es  were  legal  estates ;  and  th^t  he  felt 

^ing  that  a  court  of  law  should  give 

luld  have  been  the  effect  of  the 

^ble  devises  had  been  I^al  devises. 

w  invariably  was,  so  to  mould  the  case  in  a 

.  equity  as  to  present  it  to  a  court  of  law  as  a 

legal  question. 

T  this  intimation  from  the  Court,  the  only  question 
ted  was,  Whether  the  trustees  took  the  legal  fee 
freehold  estates  ? 

man  C.  S.,  Prestoriy  and  E»  H,  Alderson  con- 
\f  that  the  legal  fee  in  the  freeholds  was  vested  in 
istees.  The  arguments  used  by  them  were  in  sub- 
as  follows.  The  freehold,  the  copyhold,  the  lease- 
and  the  personal  estates  all  form  one  property^ 
ley  are  kept  together  by  the  testator.  The  legal 
the  copyholds  must  remain  in  the  trustees,  be- 
copyholds  are  not  within  the  statute  of  uses,  and 
ire,  however  formally  given,  the  legal  estate  cannot 
ted  in  the  cestui  que  use.  The  trustees  must  also 
le  whole  interest  in  the  leaseholds  for  lives,  for  they 
renew,  and  they  cannot  do  this  with  effect,  unless 
ave  tlie  whole  estate  in  them ;  because  in  dealing 
^ligious  and  other  corporate  bodies,  an  effectual  re- 
can  only  be  obtained  by  a  surrender  of  the  former 
ind  that  cannot  be  done  by  a  person  who  has  a  par- 
interest  only.  It  is  also  clear  that  the  trustees  had 
[al  estate^or  some  period  in  the  whole  of  the  testa- 
tor's 
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be  h'olden  by  his  trustees  in  trust."     The  testator       1827. 

faaviDg  previously  given  the  legal  fee  to  them,  at  all 

eyents,  as  devisees  to  uses,  these  latter  words  are  most      jagimui 

important,  because  in  this  the  declaratory  part  of  the 

will,  he  is  declaring  a  trust  of  the  whole  estate,  and 

he  uses  the  words,  "  all  my  estate  and  interest  in  the 

same ; "  that  is  a  description  of  the  fee  in  the  freeholds 

and  copyholds,  of  the  whole  term  in  the  leaseholds  for 

lives,  and  of  the  absolute  property  in  tlie  personal  estate. 

He  then  directs,  that  in  a  certain  event  the  rents  and 

profits  of  the  estate  are  to  accumulate,  to  be  laid  out  by 

the  trustees,  and  that  the  buildings  are  to  be  kept  in 

repair;  and  that  what  is  expended  in  needful  repairs 

shall  be  paid  out  of  the  rents  and  profits  of  the  estate. 

In  Shapland  v.  Smith  (a),  such  a  provision  was  held  sufii- 

dient  to  give  the  legal  estate.    It  is  evident  that  the  repairs 

were  to  be  done  by  them  not  only  during  the  life  estates, 

but  during  the  whole  time  that  they,  were  to  have  the 

• 

l^al  estate.  The  word  estate  in  this  clause  applies  not 
to  leasehold,  but  to  the  whole  estate,  and  they  are  to  be 
paid  out  of  the  rents  and  profits  of  the  estate.  The 
trustees,  also,  are  to  adjust  the  shares,  and  ascertain  the 
lights  of  the  parties*  Besides,  they  are  to  give  the 
income  and  annual  amount  of  the  property  to  the  tes- 
tator's two  nieces,  E.  S.  Houghton  and  C.  Griffith^  for 
their  lives ;  and  then,  fi*om  and  after  the  decease  of  the 
two  nieces,  and  failure  of  their  male  issue,  &c.,  the  tes- 
tator directs  that  the  trustees  shall  hold  in  trust  for 
the  use  of  E.  S.  Houghton  and  C  Griffith^  his  two 
nieces,  their  grand-daughters,  when  they  attain  the  age 
of  twenty-one  years.  So  that  there  would  be  an  interval 
of  time  during  which  the  trustees  were  to  hold  the  real 

(a)  I  Bro.  Chtu  C.  75. 

and 
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1.8S7*  and  personal  estates^  and  during  that  interval  tliej  are 
to  accaroulate  in  their  hands  {(ot  the  bequest  to  the 
grand-daughters  does  not  take  effect  till  they  attain 
twenty-one  years^  or  are  married  with  the  iqpprobataoa 
and  consent  required) ;  and,  in  tlie  meantime,  the  profits 
arising  from  the  real  and  personal  estate  are  to  aocu- 
mulate  and  to  be  invested  in  the  public  fluids,  and  th« 
trustees  are  to  apply  what  they  may  think  proper  for 
the  maintenance  and  education  of  the  children  tiQ  thai 
time.  These  were  acts  to  be  done  by  them  auboe- 
qnendy  to  the  death  of  Mrs.  E.  SL  Houghton  and  Mrs. 
GrfffUh^  and  that  clearly  gave  them  the  legal  fee.  Dte 
▼•  Hicks  (a)  shews,  that  in  a  case  of  a  devise  to  tmatoes 
and  their  heirs,  in  trust  for  tenants  for  life  with  re- 
mainders over,  if  any  thing  remains  to  be  done  by  the 
trustees  after  the  death  of  the  tenants  for  lii^  then  Ilia 
trustees  take  the  fee;  and  Doe  v.  WiUaH(b)  esfahlishes^ 
that  in  such  a  case  they  take  the  fee,  unless  a  contrary 
intent  is  to  be  clearly  collected  from  other  parts  of  the 
will. 

O.  Russell  for  the  defendant,  Thomas  Lesifigham.  The 
trustees  under  the  will  took  an  estate  for  the  lives  of 
E.  S.  Houghton  and  C  Griffith^  and  the  devises  after 
those  life  estates  are  void  for  uncertainty.  It  nyist 
be  conceded,  that,  unless  the  subsequent  devises  be 
void  for  uncertainty,  there  are  sufficient  grounds  for 
saying  that  the  trustees  took  the  legai  fee.  It  is  im- 
possible, however,  to  give  any  sensible  construction  to 
the  subsequent  parts  of  the  will.  The  clause  where  the 
testator  says,  ^^  in  trust  and  confidence  that  my  trustees 

(«)  7  r.  R.  433.  (6)  2  B.  »t  A.  84. 

shall 
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shall  hold  all  my  lands,  &c.  and  all  my  estate  and  m-  1897. 
terest  in  the  same  to  be  holden  by  my  trustees  in  trust, 
and  then  apply  the  income  and  annual  amount  oF  such 
property  to  the  use  of  my  two  nieces,  E.  S.  Houghton 
and  C.  Griffith^  for  their  lives,  and  proper  use  and 
benefit;  and  after  their  decease  to  such  child,  or  if  more 
than  one,  to  the  use  of  such  children,  in  manner  follow- 
ing :  to  wit,  if  male  issue  of  my  niece  Mrs.  5.  Houghtorfs 
daughter  Mrs.  Strongs  then  I  give  and  devise  to  my 
trustees  that  they  shall  hold  all  my  lands  in  trust  and 
confidence,  that  they  shall  hold  my  will  or  whatsoever  of 
my  real  estate,"  &c.  is  unintelligible.  The  supposition 
of  male  issue  of  Mrs.  Strong  is  never  followed  up 
in  any  way  whatever.  \_Bayley  J.  From  and  after  the 
decease  of  the  two  nieces,  E.  S.  Houghton  and  C.  Griffith^ 
and  failure  of  their  male  issue,  the  testator  gives  it  to 
their  daughters ;  and  the  question  will  be,  whether  that 
will  not  raise  by  implication  a  limitation  in  favour  of 
the  male  children  of  Mrs.  Houghton  and  Mrs.  Griffith ; 
and  if  there  is  an  estate  raised  by  implication  in  favour 
of  the  male  issue,  then  there  is  a  direct  limitation  in 
favour  of  the  female.]  The  only  daughter  of  the  nieces 
married  at  that  time  was  Mrs.  Strongs  and  the  testator 
seems  not  to  have  contemplated  any  other  male  issue  but 
that  of  Mrs.  Strongs  and  the  male  issue  of  Mrs.  Strong 
is  not  adverted  to  again.  [^Bayley  J.  In  case  of  failure 
of  male  issue  of  Mrs.  Houghton  and  Mrs.  Griffith^  then 
the  trustees  are  to  hold  for  the  use  of  such  of  the  grand* 
daughters  as  shall  be  at  that  time  living.]  The  tes- 
tator^s  supposition  was  of  male  issue  of  Mrs.  S.  Hough- 
ion's  daughter,  Mrs.  Strongs  who  had  several  daughters, 
but  never  had  any  male  issue.  He  does  not  act  upon 
Vol.  VI.  F  f  this 
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'  1827*  this  supposition  by  giving  any  further  direction,  but 
"■^""  proceeds  to  suppose  a  case  of  failure  of  male  issue  of  both 
againtt  niedes,  Mrs.  Houghton  and  Mrs.  Griffith,,  and  m  such 
event  creates  certain  trusts.  There  is  nothing,  there- 
fore, to  shew  what  the  testator  intended  if  there  had 
been  male  issue  of  Mrs.  Strong.  In  point  of  iejcij  Mrs. 
Houghton's  daughter,  Mrs.  Strongs  had  four  or  five 
daughters.  C  Griffith  had  a  daughter,  Eliza  Peyton^ 
and  she  had  a  daughter  and  four  or  five  sons.  Now,  with 
respect  to  these  children,  there  is  notning  in  the  will  to 
shew  how  they  are  to  take.  It  is  perfecdy  clear  that  the 
testator  had  at  one  time  an  intention  of  giving  some- 
thing to  the  male  issue  of  Mrs.  Strong.  Now  suppose 
Mrs.  Strong's  daughters  to  have  sons,  what  will  be  the 
construction  ?  Would  there  be  a  failure  of  male  issue  or 
not  within  the  meaning  of  the  testator?  Or  suppose  a 
grand-daughter  to  have  sons,  would  there  be  a  failure  of 
male  issue?  When  will  this  estate  vest ?  Neither  Mrs. 
Houghto7i  nor  Mrs.  Griffith  have  sons;  but  one  of  them, 
Mrs.  Griffith^  has  grandsons.  Mrs.  Houghton  has  only 
grand-daughters,  but  those  grand-daughters  may  have 
sons.  Is  the  construction  to  be  that  the  grandsons  of 
Mrs.  Griffith  only  are  to  take,  and  that  the  words  "  male 
issue"  will  not  apply  to  any  of  the  descendants  of  Mrs. 
Houghton  ?  Such  a  construction  would  have  the  efiect 
of  taking  the  estate  entirely  from  the  descendants  of  Mrs. 
Houghton^  and  giving  it  to  the  male  descendants  of  Mrs. 
Griffith.  It  is  impossible  that  any  certain  meaning  can 
be  given  to  this  clause.  Besides,  the  testator  directs, 
that  in  a  particular  event  the  grand-daughters  are  to  have 
such  shares  as  they  the  two  nieces  shall  by  their  will  or 
deed  direct.     The  testator,  therefore,  supposes  a  joint 

will 
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-will  to  be  made  by  the  two  women,  in  order  to  direct        1827. 
that  appropriation.     \_Bayley  J.    I  think  that  the  fair       '"~^' 
meaning  of  it  is  this :  the  grand-daughters  are  to  take        apunu 
at  twenty-one,  or  marriage,  if  they  marry  with  consent ; 
but  if  they  marry  before  twenty-one  without  consent, 
then  the  share  of  such  person  wlio  shall  so  marry  shall 
be  divided   among  the   remainder,  as   the   niece,   the 
mother  of  the  grand-daughters  marrying  without  con- 
sent, shall  direct.]    Suppose  one  of  the  two  nieces  to  be 
dead,  and  the  marriage  not  to  be  with  the  consent  of 
the  trustees,  there  will  be  another  difficulty ;  a  joint  will 
could  not  be  made  under  this  clause.     [^Bayleij  J.  Then 
that  share  would  be  divided  among  the  remainder ;  for 
the  power  of  appointment  would  then  be  gone;  it  would 
be  destroyed  by  the  death  of  the  mother.]    Then  comes 
the  accumulating  clause,  which  directs  that  the  produce 
of  the  accumulation   shall  be  divided   among  all  the 
children,  without  excepting  those  who  might  have  been 
deprived  of  their  share    by  marrying  without  the  re- 
quired  consent.      \_Littledale  J.     It   does   not   follow, 
because  there  are  difficulties  in   carrying   a  will  into 
effect,  that  it  is  therefore  void  for  uncertainty.     There 
are  great  difficulties  in  this  will ;  but  I  cannot  say,  that, 
after  giving  the  life  estates  to  the  nieces,  the  whole  is  sa 
insensible  that  it  is  void  for  uncertainty.]     \_Bayky  J.    It 
may  be  useful  that  the  whole  legal  estate  should  remain 
in  the  trustees.    Although  there  may  be  difficulties  as  to 
the  execution  of  certain  trusts,  those  difficulties  will  not 
be  of  the  same  importance  as  if  there  was  a  difficulty  as 
to  the  legal  estate.    An  interruption  in  the  case  of  a  trust 
would  not,  I  apprehend,  destroy  or  prevent  a  subse- 
quent trust  from  arising.     But  the  extinction  of  a  par-/ 

F  f  2  ticular 
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1827.       ticular  estate  of  course  destroys  every  conUngent  re- 
— "■""       mainder ;  but  if  the  whole  fee  is  vested  in  the  trustee^ 

HOUITOW 

agama  that  will  not  happen.  May  not  the  very  existence  of  toe 
difficulty  in  this  case  raise  an  argument  to  shew  that  the 
trustees  took  the  whole  legal  fee?]  Undoubtedly,  if  the 
difficulties  suggested  as  to  the  construction  of  the  will  be 
a  ground  for  saying  that  the  legal  fee  is  in  the  trustees^ 
there  is  an  end  of  the  argument. 

Campbell  for  the  trustees,  said,  that  it  was  thdr  wish 
that  the  Court  would  so  construe  the  will  as  to  give 
them  no  more  than  an  estate  for  life ;  and  that  if  the 
case  had  been  argued  adversely  as  to  the  different  estates 
taken  by  the  grandsons,  by  the  grand-daughters,  and 
the  other  claimant,  there  would  have  been  so  much 
difficulty  in  construing  the  will,  that  the  Court  would 
have  found  it  necessary  to  determine  that  the  devises 
subsequent  to  the  estates  for  life  were  void  for  uncer- 
tainty. 

Ba  YLEY  J.     When  a  court  of  equity  sends  a  case  for 
the  consideration  of  a  court  of  law,  it  is  not  that  the 
court  of  law  is  to  bind  the  court  of  equity,  but  to  assist 
it  in  coming  to    a  conclusion  on   the  subject.     But  a 
court  of  law  sits  for  the  purpose  of  giving  opinions  upon 
legal  questions  only.     If  a  will  is  so  framed  as  to  pre- 
sent for  consideration  questions  upon  equitable  estates, 
it  is  peculiarly  for  a  court  of  equity  to  say  in  what  man- 
ner that  will  should  be  moulded,  so  as  to  present  a  legal 
question  for  the  consideration  of  a  court  of  law.     And 
if  there   be  any  difficulty  in  converting   the  equitable 
estates  in  the  will  into  legal  estates,  that  is  for  the  con- 
sideration 
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sideration  of  a  court  of  equity,  where  the  effect  of  equi-       1827* 
table  devises  is  understood.     It  seems  to  me,  that  if      „ 

Houston 

the  court  of  equity  wish  to  have  our  opinion  as  to  ^'f^ 
those  parts  of  this  will  which  give  equitable  interests, 
it  b  for  that  court  so  to  mould  the  will  as  to  present 
a  legal  question  for  our  consideration.  If  therefore  we 
should  be  of  opinion  in  this  case  that  the  legal  estate 
in  fee  is  vested  in  the  trustees,  we  shall  certify  to  that 
effect  to  the  court  of  equity,  and  forl>ear  answering  the 
other  questions.  Upon  the  question,  whether  the  trus- 
tees take  the  legal  fee  or  not,  I  think  that,  according  to 
the  case  of  Doe  v.  JVillan  (a),  where  an  estate  is  given  to 
trustees  and  their  heirs  indefinitely,  the  trustees  will 
take  the  fee,  if  the  purposes  of  the  trust  require  that 
they  should  have  the  absolute  property  in  them,  or  that 
they  should  take  it  for  an  indefinite  period  of  time,  un- 
less a  contrary  intent  is  manifested  on  the  face  of  tlic 
will.  Now  in  this  case,  the  freehold  property  being 
mixed  with  property  in  which  the  trustees  must  have 
the  whole  interest,  is  a  circumstance  which  may  assist 
the  Court  in  determining  whether  the  trustees  take 
tlie  whole  fee  or  less  than  the  fee.  In  this  instance 
they  must  take  an  absolute  interest,  both  in  the  copy- 
holds and  in  the  leaseholds  for  years ;  and  if  they  do 
not  take  an  absolute  interest  in  the  freeholds  of  inherit- 
ance and  the  freeholds  for  life,  the  consequence  would 
be,  that  the  one  would  be  separated  entirely  from  the 
other,  which  would  be  directly  contrary  to  the  intention 
of  the  testator.  We  will,  however,  certify  our  opinion 
to  the  Court  of  Chancery. 

r  f  3  The 
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HODSTOK 

against 

HVGHIS. 


The  following  certificnte  was  afterwards  sent: 
This  case  has  been  argued  before  us  by  counsel.    We 
have  considered  it,  and  we  are  of  opinion,  that  the  said 
Abraham  Robai'ts^  Henry  Hughes^  and  John  Plaits  took 
under  the  will  of  the  testator  an  estate  in  fee  simple,  in 
the  freehold  and  copyhold  lands  and  hereditaments  in 
which  the  said  testator  had,  at  the  time  of  his  death,  an 
estate  of  inheritance  to  him  and  his  heirs.     And  we  are 
of  opinion  that  the  said  Abraham  RobartSy  Henry  Ht^hes^ 
and  John  Plait,  took  the  whole  interest  which  the  said 
testator,  at  the  time  of  his  death,  had  in  tlie  lands  and 
tenements  which  were  then  held  by  him  on  leases  for 
the  lives  of  the  persons  in  the  said  leases  in  that  behalf 
named.     As  we  are  of  this  opinion,  the  interests  of  the 
other  parties  mentioned  in  the  questions  are  equitable 
interests  only,  and  we  have  not  given  any  opinion  as  to 
them. 

J.  Bayley. 

6.  S.  HOLEOTD. 
J.  LiTTLEDALE. 


WtdneMday, 
Ifoy  Sd. 


CoATES  and  Another  against  Railton  and 

Another. 


Goods  were       '^I^ROVER  for  500  pieces  of  printed  calicoes.     Plea, 

purchased  bj  a     JL 

commission  not  guilty.    At  the  trial  before  Lord  Tenterden  C.J. 

■cent  tX  Mait^ 

dmter  for  A.  at  tlie  last  London  sittings,  the  following  appeared  to  be 
iMofu  Jir.bad  ^^  ^^^  ^^  ^^  ^^^^  •  ^^^  plainti£&  were  calico-printers 

no  warehouse 

at  Manchester,  and  the  Tender  deliTered  the  goods  to  the  commission  agent,  who  was  to 
forward  them  to  Lisbon  .•  Held,  that  the  transitus  conUnued  until  they  reached  Lisbon,  the 
place  named  by  the  vendee  to  the  vendor  as  the  place  of  ultimate  destination,  and  thai  the 
latter  had  a  right  to  stop  them  in  the  bands  of  the  agent,  tlie  vendee  having  become  insolvent 

at 
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^Manchester.    The  deFendants  were  commission  agents        18^7. 
also  resident  at  Manchester.     James  Butler^  Richard  ~ 

CoATtg 

Butler^  and  Robert  Butler  were  Lisbon  merchants,  carry-  jagamtt 
ing  on  trade  in  London  under  the  firm  of  Butler^ 
Brothers,  and  in  Lisbon  in  copartnership  with  one 
Krusj  under  the  firm  of  Butler^  Krus,  and  Co.  The 
coarse  of  dealing  between  the  parties  was  this :  when 
Butler,  Knis,  and  Co.  required  goods  to  be  purchased 
for  them  at  Manchester,  they  addressed  a  letter  to  the 
defendants  under  cover  to  BtUlerj  Brothers,  London. 
The  latter  transmitted  the  same  to  the  defendants, 
and  they  purchased  the  goods  in  the  name  of  Btd^ 
ler.  Brothers,  and  usually  forwarded  them  by 'Liver- 
pool  to  Lisbon,  to  Butler,  Krus,  and  Co.  The  seller 
then  drew  on  Butler,  Brothers,  at  three  months,  for  the 
amount.  On  the  7th  of  January  1826,  the  defendants 
received  a  letter  from  Butler,  Brothers,  enclosing  one 
from  Butler,  Krus,  and  Co.  of  19th  December,  with  an 
order  to  the  defendants  to  purchase  on  their  account 
500  pieces  of  printed  calicoes,  and  on  the  following  day 
they  purchased  the  same  of  the  plaintiffs  in  the  name 
of  Butler,  Brothers,  and  informed  the  plaintiffs  they 
were  to  be  sent  to  Lisbon,  as  on  former  occasions. 
The  500  pieces  were  delivered  on  the  28th  of  January 
to  the  defendants  at  their  warehouse  in  Manchester,  with 
an  invoice  making  Butler,  Brothers,  debtors.  The  de- 
fendants sent  them  to  their  calendar-man,  who  calen- 
dered them,  made  them  up,  and  returned  them  to  the 
defendants  on  the  3 1st  of  January.  They  were  to 
forward  them  to  Liverpool,  to  be  shipped  to  Butler, 
Krus,  and  Co.,  Lisbon.  Neither  Butler,  Brothers,  nor 
Butler,  Kims,  and  Co.  had  any  warehouse  at  Manchester. 
A  bill  was  drawn  by  the  plaintiffs,  for  the  amount,  upon 

F  f  4  Butler, 
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1827.        BtUleVy  Brothers,  on  the  1st  of  February j  at  three  months* 
^  date,  and  transmitted  to  London ;  but  it  was  dishonoured. 

COATIS 

rf***^  JBritfcr,  Brothers,  stopped  payment  on  the  6th  dlFehmanf^ 
and  a  commission  was  afterwards  sued  out  against  them, 
under  which  they  were  declared  bankrupts.  The  goods 
remained  in  the  defendants'  warehouse  at  the  time  when 
inteUigence  reached  Manchester  that  Butler^  Brothersf, 
had  stopped.  The  plaintiffs  claimed  them,  but  the 
defendants  refused  to  give  them  up.  Lord  Tenterden 
was  of  opinion  that  as  Lisbon  was  the  ultimate  destin- 
ation of  the  goods,  they  continued  to  be  in  transitu 
while  they  were  in  the  warehouse  of  the  defendants, 
and  that  the  plaintifis  therefore  had  a  right  to  stop  them. 
A  verdict  having  been  found  for  the  plaintiffs  for  the 
value  of  the  goods, 

Denman  now  moved  to  set  it  aside  and  enter  a  non- 
suit, and  contended  that  by  the  delivery  of  the  goods  to 
the  defendants,  who  united  in  themselves  the  characters 
of  factors  and  warehousemen,  the  transitus  was  at  an 
end,  neither  Butler^  Brothers,  nor  Btttlery  Krusy  and 
Co.  having  any  warehouse  in  this  country ;  and  be  cited 
Leeds  v.  Wright  (a),  Dixon  v.  Baldwin  (5),  and  Howe  v. 
Pickfbrd  (c),  to  shew  that  where  the  insolvent  has  no 
other  warehouse  or  place  of  delivery  than  the  warehouse 
of  a  packer  or  other  agent,  the  transitus  is  at  an  end  as 
soon  as  the  goods  arrive  at  that  warehouse.  In  Dixon 
V.  Baldwin  the  goods  were  ordered  of  a  cotton  dealer 
at  Manchester,  to  be  In/  them  forwarded  to  Metcalf  at 
HuUy  for  the  purpose  of  being  shipped  for  Hamburgh^ 
and  it  was  held  that  the  transitus  was  at  an  end. 

(a)  3  Bos.  ^  Pui,  3Sa  (6)  5  East,  175.  (c)  8  Ttuni.  85. 

Lord 
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Lord  Tenterdem  C.  J.  The  goods  in  question  were  1827. 
purchased  of  the  plaintiffs  by  the  defendants,  as  agents,  T, 
in  the  name  of  Butler,  Brothers,  but  in  fact  for  Butler,  jgaimt 
Krus,  and  Co.,  to  be  sent  to  the  latter  at  Lisbon.  The 
defendants  were  packers  and  warehousemen,  as  well  as 
the  general  agents  of  the  purchasers.  If  they  had  been 
mere  warehousemen,  it  is  quite  clear  that  as  the  goods 
were  purchased  of  the  vendors,  to  be  sent  to  Lisbon, 
the  latter  would  have  had  a  right  to  stop  them,  so 
long  as  they  were  in  a  course  of  conveyance  to  Lisbon. 
I  thought  that  the  fact  of  the  defendants  in  this  case 
having  been  the  general  agents  of  the  purchasers  as 
well  as  warehousemen,  did  not  make  any  difference; 
and  the  goods  having  been  delivered  to  them  by  the 
sellers,  for  the  purpose  of  being  forwarded  to  Lisbon, 
the  transitus  in  this  case  was  not  at  an  end,  and  that 
the  plaintiffs  had  a  right  to  stop  them. 

Bayley  J.  It  is  a  general  rule,  that  where  goods 
are  sold  to  be  sent  to  a  particular  destination  named  by 
the  vendee,  the  right  of  the  vendor  to  stop  them  con- 
tinues until  they  arrive  at  that  place  of  destination*  In 
the  several  cases  cited,  the  goods  purchased  were  sent  to 
the  place  where  the  vendee  directed  them  to  be  sent. 
In  JRcwe  v.  Pickford  (a),  a  trader  in  London  was  in  the 
liabit  of  purchasing  goods  at  Manchester,  and  of  ex- 
porting them  to  the  continent  soon  after  their  arrival  in 
London.  He  had  no  warehouse  in  London,  and  the  goods 
consigned  to  him  usually  remained  in  the  waggon  office 
of  the  defendants,  who  were  carriers,  until  they  were 
removed  for  the  purpose  of  being  shipped.     The  trader 

(a)  8  Taunt,  83. 

purchased 


RIilton. 


426  CASES  IN  EASTER  TERM 

1827.        purchased  a  parcel  of  goods  at  Manchester  for  the  pur- 
"  pose  of  exportation,  and  the  same  were  sent  by  the 

against  waggon  to  London^  and  remained  in  the  waggon  office 
at  the  time  of  the  vendee's  bankruptcy.  It  was  held 
that  the  transitus  was  at  an  end.  But  in  that  case  the 
vendor  had  sent  the  goods  to  the  place  where  be  was 
directed  by  the  vendee  to  setid  them,  and  it  was  then 
at  the  option  of  the  latter  to  send  them  to  any  place  on 
the  continent.  There  was  no  ulterior  place  of  destin- 
ation named  to  the  vendor.  The  decision  there  pro- 
ceeded on  the  ground,  that  the  carrier's  warehouse  was 
the  warehouse  of  the  buyer,  and  as  between  him  and 
the  seller  the  place  of  ultimate  destination,  although  the 
actual  place  of  the  ultimate  destination  of  the  goods  was 
not  to  be  fixed  by  the  buyer  until  they  reached  the  car* 
rier's  warehouse.  In  Leeds  v.  Wright  (a),  the  goods  were 
bought  by  an  agent  in  Ijondon  for  his  principal,  who 
resided  abroad,  and  they  were  sent  to  a  packer  in  luOfi- 
don  by  directions  of  the  agent,  he  having  a  general 
authority  to  export  them  cither  to  France^  Holland^  or 
Germany^  or  to  any  other  market ;  and  it  was  held  that 
the  transitus  was  at  an  end.  But  there  the  vendor  had 
sent  the,  goods  to  the  only  place  mentioned  by  the 
buyer;  and  as  between  buyer  and  seller  there  was  no 
place  of  ulterior  delivery  in  view.  In  Dixon  v.  Bald- 
win  (6),  A.  a  trader,  being  in  London^  was  in  the  course 
of  ordering  goods  of  cotton  manufacturers  in  Mafichester 
to  be  sent  to  Mctcolf  and  Co.  at  Hidl^  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  at 
Hanihurgh,  A.  sent  orders  to  tlie  defendant  for  goods 
to  be  sent  to  Metcal/awd  Co.  at  Hull,  to  be  shipped  for 

(o)   2  Bos.  J^  p.  390,  (ft)  5  Fastens. 
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Hamburgh.  The  goods  had  so  far  gotten  to  the  end  1827. 
of  their  journey,  that  they  waited  for  new  orders  from  — — 
the  purchasers  to  put  them  again  in  motion,  and  to  com-  jagcUnst 
municate  to  them  another  substantive  destination ;  with- 
out such  orders  they  would  have  continued  stationary. 
The  principle  to  be  deduced  from  these  cases  is,  that 
the  transitus  is  not  at  an  end  until  the  goods  have 
reached  the  place  named  by  the  buyer  to  the  seller,  as 
the  place  of  their  destination.  Here  the  place  named 
by  the  buyer  to  the  seller  was  Lisbon^  and  not  the  de- 
fendants' warehouse.  I  think  that  the  goods  were  in 
transitu  while  they  continued  in  the  possession  of  the 
defendants,  and  that  the  vendors  had  a  right  to  stop 
them. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 


Howell  against  Howell.  m^^' 

^HIS  cause  was  tried  at  the  Summer  Carmarthen  great  A  puty  in  an 

«    «       scUoDy  tried 

sessions  1826  before  Mr.  Seijt.  Heywoadj  and  the  before  the  oonrt 

plaintiff  was  nonsuited.     A  rule  nisi  was   obtained  in  hiVfl/«*^m^ 

Michaelmas  term  for  setting  aside  the  nonsuit.     The  ™J%hhout*^ 

transcript  of  the  record  had  been  duly  transmitted  from  «™*«ring  «.*<> 

'^  •'the  recognis- 

the  court  of  inreat  sessions   to   the   Court  of  King's  •»<»  required 

^  "       by  the  statute 

Bench,  pursuant  to  the  statute  5G.  4.  c.  106.  5.3.,  5G.  4.  c.i06. 
though  judgment  had  been  signed  in  this  case  at  the 
Summer  great  sessions  1826.  But  no  recognizance 
conditioned  to  make  and  prosecute  the  application  for 
the  new  trial  or  setting  aside  the  nonsuit,  and  to  pay 
the  costs,  had  been  entered  into  as  required  by  the  fourth 

section 
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HOWSLL 

agatfut 
Howell. 


section  of  that  statute.     These  facts  now  appearing  upon 
affidavit. 

Sir  W.  Owen  moved  to  have  the  case  struck  out  of^ 
the  new  trial  ps^er,  and  to  discharge  the  rule  for  setdng- 
aside  the  nonsuit,  on  the  ground  that  it  was  not  com- 
petent to  a  party  to  move  for  a  new  trial  after  judgment 
in  a  case  tried  before  the  courts  of  great  session^  unless 
the  recognizance  required  by  the  fourth  section  were 
entered  into.  He  admitted  that  it  was  not  expressly 
enacted  that  new  trials  should  not  be  moved  for  unless 
such  recognizance  were  entered  into ;  but  that  was  ob- 
viously the  intention  of  the  legislature ;  for  judgment  and 
execution  cannot  be  stayed  unless  such  recognizance  be 
given.  Great  inconvenience  will  arise  from  allowing 
new  trials  to  be  moved  for  after  judgment  and  execution, 
and  after  the  property  in  the  goods  taken  in  execution 
has  been  changed.  Besides,  the  act  enables  parties  to 
apply  for  new  trials  in  the  same  manner  as  had  been 
usually  theretofore  done  in  actions  depending  in  the 
courts  at  Westminstey.  Now  in  those  courts  a  new  trial 
cannot  be  moved  for  after  judgment  and  execution. 


Lord  Tenterden  C.J.  The  second  section  of  the 
5  G.  4-.  c.  106.  enables  any  party  dissatisfied  with  any 
verdict  in  any  action  tried  in  any  of  the  courts  of  great 
sessions  to  apply  to  any  of  the  common  law  courts  of 
Westminster  for  a  new  trial,  and  it  authorizes  tliose 
courts  to  grant  a  rule  for  a  new  trial  in  the  same  manner 
as  had  been  usually  theretofore  done  in  actions  depend- 
ing in  the  said  courts,  and  tried  at  Nisi  Prius  before  a 
Judge  of  assize.  Now  in  the  courts  of  Westminster^  the 
application  for  a  new  trial  must  be  made  within  the  first 

four 
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four  days  of  term  before  any  judgment  is  signed ;  but  in  1827. 
actions  tried  before  tlje  courts  of  great  sessions,  the  ^ 
judgment  is  signed  at  the  sessions,  and  therefore  it  is  agamu 
impossible  for  a  person  dissatisfied  with  a  verdict  to 
apply  to  any  of  the  common  law  courts  at  Westminster 
before  judgment  is  signed,  and  the  consequence  of  that 
might  be  that  execution  might  issue  upon  the  judgment 
before  the  party  had  any  opportunity  of  making  his  ap- 
plication. The  fourth  section,  in  order  to  remedy  this  in- 
oonvenience,  enacts,  that  ^^  nothing  in  the  act  shall  be 
tonstrued  to  extend  to  stay  or  delay  the  entering  up 
judgment  which  shall  have  been  given  in  any  action  in  the 
courts  of  great  sessions,  and  suing  out  execution  thereon, 
unless  the  party  intending  to  apply  for  a  new  trial 
Aereof  enter  into  the  recognizance  therein  mentioned." 
The  effect  of  his  omitting  to  enter  into  a  recognizance 
will  be  that  execution  may  issue  against  him  upon  the 
judgment  obtained  in  the  courts  of  great  sessions.  But 
this  clause  does  not  deprive  him  of  the  right  given 
by  the  former  section  to  apply  to  the  courts  of  West^ 
minster  for  a  new  trial.  If  he  afterwards  succeed  upon 
a  second  trial,  and  obtain  judgment,  h^  will  be  in  the 
situation  of  a  plaintiff  in  error,  who,  if  the  judgment  be 
reversed,  is  restored  to  all  he  has  lost  by  occasion  of  the 
judgment}  and  has  a  writ  of  restitution  awarded  to  him. 

Rule  refused. 
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Thursday, 
May  5d, 

If  ft  declaration 
profess  to  set 
out  the  terms 
of  ft  reservation 
of  renty  in  an 
action  of  debt 
for  the  rent,  it 
is  a  variance  to 
omit  an  ex- 
ception refer- 
ring to  a  subse- 
quent proviso, 
by  vrhich  a  de- 
duction is  to 
be  made  if  a 
certain  event 
liiq>pen,  al- 
though that 
event  have 
not  happened. 


Vavasoor  agahist  Ormrod. 


DECLARATION  stated,  that  by  a  certain  inden- 
ture between  the  plaintiff  and  one  J.  S.  (profert 
of  which  was  made)  plaintiff  did  demise,  lease,  and  set 
unto  J.  S.,  his  executors,  administrators,  and  assigns, 
certain  tenements,  to  hold,  &c.  <^  yielding  and  paying 
therefore  the  yearly  rent  of  160/.,  by  two  even  and  equal 
portions  in  each  and  every  year  during  the  said  term, 
^<  that  is  to  say,  on,  &c."  as  by  the  said  indenture,  re« 
ference  thereunto  being  had,  would  more  fully  and  at 
large  appear.  The  entry  of  J.  S>  was  then  stated ;  his 
assignment  to  the  defendants,  their  entry,  and  that 
rent  had  accrued  for  certain  periods  since.  Plea,  nil 
debet.  At  the  trial  before  Hullock  B.,  at  the  last  T^mi" 
caster  Spring  assizes,  the  reservation  of  rent  appeared, 
on  the  production  of  the  indenture,  to  be  in  the  follow- 
ing words :  **  yielding  and  paying  during  the  said  term 
(except  as  hereinafter  mentioned);"  and  then  the  reserv- 
ation was  as  stated  in  the  declaration.  In  a  later  part 
of  the  lease  was  a  covenant,  that  the  lessor  should  lay 
out  600/.  in  erecting  a  steam-engine.  In  a  still  later 
part  was  a  proviso,  that  in  case  the  lessee  should,  within 
three  years,  pay  the  lessor  300/.,  in  part  discharge  of  the 
600/.  so  to  be  laid  out  by  the  lessor,  then  the  rent*  of 
160/.  should  be  reduced  to  130/.;  and  that  if  the  re- 
maining 300/.  were  paid  within  six  years,  the  rent  should 
be  reduced  to  100/.  No  evidence  of  payment  of  any 
part  of  the  600/.  was  given.     It  was  objected  by  Scarlett 

and 
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and  ParkCf  on  the  part  of  the  defendant,  that  there  was        1827. 
a  variance.     It  was,  they  contended,  clearly  established,      ,, 

•'  Vatasoub. 

that  upon  a  plea  of  non  est  factum  to  a  lease,  an  exception  ^gaintt 
in  a  reservation  or  covenant,  not  noticed,  creates  a  vari- 
ance, although  a  distinct  proviso,  if  not  insisted  upon,  need 
not  be  noticed  {a) ;  and  that  although  the  proviso  itself 
in  this  case  were  a  distinct  one,  the  exception  referring 
to  it  was  in  the  body  of  the  reservation,  which  reserv- 
ation must,  therefore,  be  read  as  if  it  had  contained  the 
proviso  in  the  form  of  an  exception ;  that  this,  therefore, 
would  have  been  a  variance  on  a  plea  of  non  est  factum 
and  that  nil  debet  put  in  issue  the  execution  of  the 
indenture  stated  in  the  jdeclaration  as  much  as  a  ple^ 
of  non  est  factum.  On  the  part  of  the  plaintiffs  it  was 
admitted  that  the  reservation  should  be  read  as  if  it 
contained  the  proviso  in  Uie  form  of  an  exception,  but 
it  was  contended  that  the  distinction  between  a  proviso 
and  an  exception  did  not  depend  upon  the  mere  form 
of  expression;  and  that  this  was  a  proviso  in  its  na- 
ture, for  the  event  might  or  might  not  occur ;  and  here 
it  actually  had  not  occurred.  The  supposed  exception 
was  to  be  a  nullity,  except  on  the  occurrence  of  a  par- 
ticular event;  and  as  that  had  not  occurred,  it  was  a 
nullity,  and  was  properly  omitted  in  the  recital  of  the 
reservation  set  out  In  instruments  in  general,  no  more 
need  be  noticed  in  the  declaration  than  that  upon  which 
the  plaintiff  proposes  to  rely.  The  learned  Judge  was 
of  opinion  that  this  was  an  exception ;  and  that  as  by 
the  terms  of  the  reservation  the  whole  rent  was  to 
be  paid  only  under  particular  circumstances,  such  a 
limitation  should  have  been  noticed;  although  a  pro- 
viso for  a  distinct  purpose,  as  for  re-entry  on  non-pay* 

(a)  1  Stmnd,  294.  DOtt  (8}  c  5th  edit. 

ment. 
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1827*        ment,  would  stand  on  a  different  ground.     The  plaintiff 
was  therefore  nonsuited. 


Vavasour 
against 

OUCROD. 


jP.  Pollock  now  moved  to  set  aside  the  nonsuit,  and  con- 
tendedj  that  the  clause  in  the  subsequent  part  of  the  lease 
referred  to  in  the  reddendum  was  a  proviso,  and  not  au 
exception,  and  that  it  was  unnecessary  for  the  pMntiff 
to  declare  upon  any  more  of  the  deed  than  the  reserv- 
ation ;  and  it  was  for  the  defendant  to  shew  the  proviso 
which  was  in  defeazance  of  tlie  covenants.  He  cited 
EUiott  V.  Blake  (a),  Hotham  v.  Tlie  East  India  Com- 
pany {b). 

Lord  Tenterden  C.  J.  If  an  act  of  parliament  or 
a  private  instrument  contain  in  it,  first,  a  generd 
clause,  and  afterwards  a  separate  and  distinct  daiisa^ 
which  has  the  effect  of  taking  out  of  the  general  dame 
something  which  would  otherwise  be  included  in  it,  a 
party  relying  upon  the  general  clause  in  pleading  may 
set  out  that  clause  only,  without  noticing  the  separate 
and  distinct  clause  which  operates  as  an  exception.  But 
if  the  exception  itself  be  incorporated  in  the  general 
clause,  then  the  party  relying  upon  it  must  in  pleading 
state  it  with  the  exception ;  and  if  he  state  it  as  con- 
taining an  absolute  unconditional  stipulation,  witliout 
noticing  the  exception,  it  will  be  a  variance.  This  is  a 
middle  case.  Here  the  exception  is  not  in  express 
terms  introduced  into  the  reservation,  but  by  reference 
only  to  some  subsequent  matter  in  the  instrument.  The 
words  are  *'  except  as  hereinafter  mentioned."  The 
rule  here  applies  "  verba  relata  inesse  videntur."      And 

{a)   1  Lev*  88.  {b)   1  T,  IL  GoS.  645. 

then 
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the  clause  thereinafter  mentioned  must  be  considered  as        1827. 

an  exception  in  the  general  clause,  by  which  the  rent        

is  reserved ;  and  then,  according  to  the  rule  above  laid        agnhut 
down,  the  plaintiff  ought  in  his  declaration  to  have 
stated  the  reservation  and  the  exception.     Not  having 
done  so»  I  am  of  opinion  that  the  variance  is  fatal,  and 
that  there  is  no  ground  for  setting  aside  the  nonsuiL 

Rule  refused. 


O&MBOD. 


Edis  against  Bury.  Friday, 

^  Majf  4th. 

A  SSUMPSIT  for  sheep,  lambs,  and  cattle  sold  and  whera  an  in. 

delivered  by  the  plaintiff  to  the  defendant  at  his  ^eln\|!^g 

request    Plea,  general  issue.    At  the  trial  before  Lord  I^J^^^S'eT 

Tenierden  C.  J.  at  the  last  Middlesex  sittings,  the  plain-  ^7,*'?f"J^'j;^''" 


instrument; 
treat  it  as 
either. 


proved  that  he  had  sold  to  the  defendant  cattle  to  biiiofexcbango 

or  a  promixsory 

the  value  of  78/.  105.;  but  it  further  appeared  that  the  note,  the  holder 

•m   f      t  1  i**/v»*  «•!  may  at  hit 

defendant  gave  the  plaintiff  in  payment  of  that  sum  a  election  (as 
bill  of  exchange  for  35/.  25.,  which  was  duly  paid,  and  niakerof  tiio 
the  following  instrument  for  442i  ll5.  Bd^  which  was  not 
paid:  — 

«•  4t4tl  1 U.  Bd. 

<^  London^  5th  August  1826. 

'*  Three  months  after  date,  I  promise  to  pay  Mr. 
John  Bury,  or  order,  forty-four  pounds  eleven  shillings 
and  five-pence,  value  received. 

*«  J.  B.  GrutAeratj  "  John  Bury.*' 

«•  85.  Mcnmtague  Place,      (Indorsed)    "  John  Bury.** 

«  Bedford  Square:' 

Gndherofs  name  was  also  written  across  the  in- 
stiament.        ' 

Vol.  VI.  Gg  It 
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1827*  It  WAS  contended  that  tbid  was  a  bill  of  rachangi^y  aXiA 
that  the  plaintiff  was  bound  to  prove  that  he  had  giyeo 

£bis 

iigainti  due  DOtice  of  the  dishonour  of  the  bill  to  the  defendant. 
On  the  other  hand,  it  was  insisted,  that  it  was  a  pro- 
missory note,  and  that  the  defendant  as  the  maker^  was 
at  all  events  liable  upon  it  as  such.  Lord  TenUrden  re- 
served the  point,  and  the  jury  found  a  rerdict  for  the 
plaintiff. 

Campbell  now  moved  to  enter  a  nonsuit.    In  Gray  v. 
Milner  {a)  an  instrument  drawn,  payable  to  the  drawer 
or  his  order  at  a  particular  place,  without  being  ad- 
dressed to  any  person  by  name,  but  which  was  after- 
wards accepted  by  the  person  residing  at  the  place 
where  it  was  made  payable,  was  held  to  be  a  bfll 
exchange ;  and  in  Allan  v.  Mawson  (6)  it  was  bdd  that 
an  instrument  which  on  common  observation  appeaieit 
to  be  a  bill  of  exchange,  might  be  treated   as  such, 
though  words  were  introduced  into  it,  for  the  purpose  of 
deception,  which  might  make  it  a  promissory  note.   There 
the  bill  was  drawn  by  Mawson^  and  contained  a  request 
to  the  drawers  to  pay ;  but  the  word  ai  was  written  io 
very  small  letters  before  the  names  of  the  drawees,  and 
they  refused  to  pay  iu     In  Shtiitlewortk  v.  SieDens{c)  it 
was  held  that  an  instrument  in  the  common  form  of  a 
bill  of  exchange,  except  that  the  word   at  was   sub- 
stituted for  tOy  before  the  name  of  the  draweeSf  might 
be  declared  upon  as  a  bill  of  exchange.     Lord  EUeU' 
borough^  indeed,  was  of  opinion,  that  it  might  also  be 
pleaded  as  a  promissory  note,  at  the  option  of  the  bolder. 
If  this  were  a  promissory  note,  it  was  unnecessary  to 
insert  in  it  the  name  of  Jl  B,  Gruthaot. 

(a)  8  TaurU.  739.  {b)  4  Campb.  115.  (c)  1  Camfb.  407. 

Lord 


BUET. 
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Lord  Tenterden  C.J.    This  is  an  instrument  at       18^. 
least  of  a  very  ambiguous  character.     In  form,  it  is  a 

£ozs 

promissory  note,  for  it  contains  in  terms  a  promise  to        o^AnH 

ipSLj  the  sum  mentioned  in  it ;  but  then  in  the  comer  of 

it  there  is  the  name  of  Gruiherot^  and  it  appears  that 

bit  name  is  also  written  across  the  instrument.    In  that 

respect,  although  it  does  not  in  terms  contain  a  request 

to  Grutherot  to  pay,  yet  it  resembles  a  bill  of  exchange. 

It  is  an  instrument,  therefore,  of  an  ambiguous  nature, 

ttd  I  think  that  where  a  party  issues  an  instrument  of 

mi  ambiguous  nature,  the  law  ought  to  allow  the  holder, 

at  his  option,  to  treat  it  either  as  a  promissory  note  or 

ft  bill  of  exchange.     That  being  so,  I  think  it  was  corn- 

petent  to  the  plaintiff  in  this  case  to  consider  this  as  a 

promissory  note;  and  if  so,  the  notice  of  the  dishonour 

was  inineoessary. 

Batlst  J.  I  think  that  this  was  a  promissory  note 
containing  an  intimation  on  the  part  of  Btnyy  that  he 
wocdd  pay  at  Grutherot s  house;  and  I  think  also,  that 
where  a  party  frames  his  instrument  in  such  a  way  that 
it  b  ambiguous,  whether  it  be  a  bill  of  exchange  or  a 
promissory  note,  the  party  holding  it  is  entided  to  treat 
it  either  as  one  or  the  other,  and  that  the  plaintiff  ought 
not  to  be  defeated  by  the  parQr  who  framed  the  instru- 
ment being  allowed  to  say  that  it  is  a  bill  of  exchange. 

HoLROTD  J.  It  seems  to  me  that  it  was  the  design 
of  the  drawer  of  this  instrument  to  hold  out  to  the  party 
taking  it  that  he  might  treat  it  either  as  a  bill  of  ex* 
change  or  a  promissory  note.  Besides,  the  words  of  an 
instrument  are  to  be  taken  most  strongly  against  the 
party  using  them ;  and  therefore  if  there  be  any  am- 

G  g  2  biguity 
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1827*       "biguity  in  the  words  of  this  instrument,  they  ought  to 
*T  be  construed  favourably  for  the  plaintil^  and  agunst  the 

^ffntiuf  defendant)  who  made  the  instrument  Besides,  until 
Grtdherot  put  his  name  to  this  instrument,  it  was  clearly 
in  terms  a  promissory  note ;  and  having  been  once  such, 
the  fact  of  his  having  afterwards  put  his  name  to  it  as 
acceptor  cannot  alter  the  nature  of  it 

LmxEDALE  J.  It  seems  to  pie  that  this  was  a  pro- 
missory note.  It  begins  with  the  words  **  I  promise  /" 
it  contains  a  promise  to  pay,  and  that  is  the  form  of  a 
promissoiy  note.  But  it  is  alleged  that  there  is  some- 
thing at  the  foot  of  the  instrument  which  converts  it 
into  a  bill  of  exchange ;  a  bill  of  exchange  however  is 
addressed  to  another  person,  and  contains  a  request  to 
the  drawee  to  pay  the  same.  In  order  to  make  this  a 
bill  of  exchange,  the  words  **  I  promise  **  must  be  re- 
jected ;  and  those  words  constitute  the  essential  difference 
between  a  bill  of  exchange  and  a  promissory  note.  I 
think  that  they  ought  not  to  be  rejected.  Suppose 
they  were  rejected,  could  this  instrument  then  have 
been  declared  upon  as  a  bill  of  exchange  before  GnUherot 
accepted  it  ?  If  it  could  not,  tlien  it  was  not  a  bill  of 
exchange  at  that  time;  and  if  it  was  once  a  promissory 
note,  Grtdherot^  by  putting  his  name  to  it,  could  not 
madie  it  a  bill  of  exchange. 

Rule  refuseiK 
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■I    ■»    m 


Richards  and  Another  against  Porteb.        ^^^y* 

A  SSUMPSIT  for  goods  sold  and  delivered.    Plea,  ^.  lent  to  b. 

JL\.  °  ^   ontlM85thof 

non-assumpsit.    At  the  trial  before  Vaughan  B.,  at  jamtaryt  vi 
the  last  Summer  assizes  for  Worcester^  it  appeared  that  pockets  of  hops, 
the  plain tifis,  on  the  25th  of  January  1826,  had  sent  thehoptto» 
from  Worcester  to  the  defendant  at  Derby ^  an  invoice  of  ^J|^^  ^^^ 
five  pockets  of  hops,  and  delivered  the  hops  the  same  ^  ^*  deT^ 
day  to  the  carriers,  to  be  conveyed  from  Worcester  to  ■cribed  m  tht 
Derbuj  and  informed  the  defendant  at  the  same  time  ntbepurdwim 

•    »'*,•■•'■  ^       '  of  the  hops* 

that  they  were  so  forwarded.  The  invoice  dciscribed  the  b.  aftcrwaids 
plaintiffs  as  the  sellers  and  the  defendant  as  the  pur-  foiiowi:  «<'tim. 
chaser  of  the  hops.    Th^  only  proof  of  any  note  or  me«  ^^^  ^^^  ^ 
morandum  of  a  contract  in  writing  waa  the  following  ^^^!!^ 
letter  of  the  defendant  on  the  27th  of  Febmasy^  ai^  wnved.    I 

received  tbe 

dressed  to  the  plaintiffs:    '^  The  hops  (.five  pock^)  inyoice:  tho 

*  last  were  longer 

which  I  bought  of  Mr.  Bichards  on  tbe  .2Sd  of  last  on  the  road  than 

'    '  they  ought  to 

month  are  not  yet  arrived,  nor  have  I  ever  bear^  >oC  have  been ; 
them.   I  received  the  invoice:  the  last  was  muchlongev  do^'uriveln 
than  they  ought  to  have  been  on  the  road;  bowever^iif  muJge/I^e 
they  do  not  arrive  in  a  few  days,  I  must  get  soiDe.e}l»<  Hdd**thlt  the 
where,  and,  consequently,  cannot  accept  them."    The  invoice  and  UiU 

letter^  taken  • 

learned  Judge  was  of  opinion,  that  there  was  not  any  together,  did 

^  ^  ^  ^  not  constitute  ^ 

note  in  writing  of  the  contract  sufficient  to  satisfy  the  note  in  writing 

_  ,  '  •     •  of  ^*  contract 

statute  of  frauds,  and  nonsuited  the  plaintiff.  to  satisfy  the 

17th  sccrion  oC. 
the  statute  oX. 

BusseU  now  moved  to  set  aside  the  nonsuit.     The  de-    ^^  ^ 
fendant,  by  his  letter,  recognizes  the  contract  as  a  still 
subsisting  contract.    He  does  not  in  any  way  falsify  it. 

G  g  S     *  la 
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1827.        In  Cooper  v.  Smith  (a)  the  letter  of  the  buyer  falsified 
i.  the  contract.     He  insisted  that  the  flour  was  to  be  de- 

RlCHAXDS 

figtanu        livered  within  a  week.    Here  the  defendant  says  he  had 
bought  five  pockets  of  hops  of  Mr.  Richards^  but  does 
not  allege  that  it  was  part  of  the  contract  that  they  were 
to  be  delivered  within  any  specified  time.    Saunderson  v. 
Jacksofi  {b)  shews  that  a  subsequent  letter,  referring  to  or 
recognizing  the  contract,  may  be  connected  with  a  bill  of 
parcels  already  delivered,  so  as  to  make  a  sufficient 
note  in  writing  to  satisfy  the  statute;  and  the  authority 
of  that  case  was  admitted  in  Cooper  \.  Smith :  ^hich 
was  distinguished  on  the  ground  that  the  letter  did 
not  recognize  but  falsified  the  contract.    Schneider  ▼• 
Notris^c)  shews,  that  a  letter  recognizing  an  invoice  or 
bill  of  parcels  is  sucli  evidence  of  the  contract  as  to  take 
a  case  out  of  the  mischief  which  the  statute  was  intended 
to  prevent :  and  in  Allen  v.  Bennet  [d)  it  was  held,  that 
an  order  for  goods,  written  and  signed  by  the  seller's 
agent  in  a  book  of  the   buyer  s,  but  not  naming  the 
buyer,  might  be  cojinccted  with  a  letter  of  the  seller  to 
his  agent  mentioning  the  name  of  the  buyer,  and  with 
a  letter  of  the  buyer  to   the  seller  claiming  the  per- 
formance of  the  order,  so  as  to  constitute  a  complete 
contract  witliin  the  statute  of  frauds. 

Lord  Tenterden  C.  J.  I  think  this  letter  is  not  a 
sufficient  note  or  memorandum  in  writing  of  the  contract 
to  satisfy  the  statute  of  frauds.  Even  connecting  it  with 
the  invoice,  it  is  imperfect.  If  we  were  to  decide  that 
this  was  a  sufficient  note  in  writing,  we  should  in  effect 
hold,  that  if  a  man  were  to  write  and  say,  "  I  have  re- 

(a)   \5Easl,\03.  (6)  2  Bos  4- P.  258. 

{c)  2 IL  i  S.  286.  (</)  3  Taunt,  169. 

ceived 
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ceiTed  your  iDvoice^  but  I  iusist  upon  it  the  bops  have       18S7* 
not  been  sent  in  time^"  that  would  be  a  note  or  memo- 
randttoi  in  writing  of  the  contract  sufficient  to  satbfy 
the  statute.    I  think  the  case  of  Cooper  v.  Smithy  in  sub- 
Mmo^  is  not  distinguishable  from  this  case. 

Rule  refused,  (a) 

(«)  See  JSuftfon  t.  Lowtt  1  Bing*  9. 
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PowvALt  Gent.,  one,  &c.  against  Ferrakd.      ^Hp"^ 

A  SSUMPSiT  fmr  money  paid,  laid  out,  and  expended  '^l^^^ 
to  the  use  of  the  defendant.    Plea,  general  issnt.  ^^»^  ^i  tiM 

hoHer.pdd 

At  the  trial  before  Lord  Tenterden  C  J.  at  the  Middlesejc  Mm  pert  of  tb* 

fmm  indiOODecK 

si(ttiogs  after  the  last  term,  the  following  appeared  to  iotbeUUi 
be  the  fiK^ts  of  the  caae :  might  neow 

The  plaintiff  was  the  indorser  of  a  bUl  of  exchange  ^^^^^^^ 
for  850^  payable  three  montlis  after  date,  drawn  on  the  *"  "^^!l|^|o 
11th  MarA  IBUB^  by  one  Fori,  upon  and  accepted  by  hii  ««• 
JSfmmJf  the  defendant.  The  bill  was  indorsed  by  Fitrd 
tp  thft  plainti£^  and  by  him  to  one  Hayei^  and  again  by 
bw  to  one  KM*  The  bill  not  having  been  paid  when 
4ae^  Fidi%  the  holder,  brought  actions  against  the  aeve* 
raL  parties  to  the  bill,  and  recovered  judgment,  and 
Pawmi%  the  present  plaintifl^  on  the  24th  December  18S5, 
in  consequence  of  such  recovery  against  him,  paid  Fidd 
4fiL  OB  account  of  the  bill.  The  defendant,  Ferrandy 
luffing  seiiiaed  to  pay  the  costs  of  the  action  against  the 
oiher  pasties,  Fidd  recovered  against  him  as  acceptor 
350/t  and  SO/,  costs,  and  levied  upon  his  goods  340/., 
giving  credit  for  the  402.  paid  him  by  PawnaL  This 
action  was  brought  to  recover  the  402.  which  Pctamal^ 
the  pluntiff,  had  been  compelled  to  pay  to  Fidd  on 

G  g  4  account 
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1BS7:  aecouBe  tit  the  biU;**.  If  twar^obgected,  that  this  money 
poaldiiot  be  tecovefed  in' this- form  of  actkm,  became 
tI^iettiwa0>iKt  p#ivSijribetweeil  tbvfidAiatiffwid  dcfimdant; 
thatxtfae  Ml.' was  dot  paiddneKonerattoH  of  the  defend-* 
an4  but  «f  the  plaintiff,  ^who  wai  a  partjr  tOy  <aiid  liable 
on  the  bill;" 'and  it  was  said,  that  it  woold  be  » 
great  hardship  on  the  aceqitor  of  a  bill  if  several  in- 
dnrsers  oould,  by  partial  payments,  acquire  a  xight  of 
aetioni  The  Lord  Chief  Justice  was  of  optnktay  that  aa 
the 'diiendaat  was  liable  by  law  to  the  amount  of  the 
bUUand'^aar  "he  had.  been  exonemted  firenif  tfatr  pagdnant 
o£2itf4lby<>theplamtiff's  payment  of  that  iluBv  it  muA" 
bfiiiigasidefedas  ecr  iMidr.ikioDey  ^d^^^lNa'^se.V  ^v 
¥i»diet«iinrfog  beesvfoimA&fft:^;^^  *'» 

oSiarlm>ri!aw.  imo9edifotvarin0a(>ttnaiifi  Th^  |ihaDtiff  ^amA  • 
not^reoorer,  except  by  reason  ofisdnB  lagil^iiKipritetniBl'. 
tUerbillifor  6f  some  contractcnUaterelrtO'theplBiUjttdRiJrt^f 

tharfdasntiff, 'at  the  time  when!  h»'>ifaade^e'pq^m«il^' 
had>no'ilegBl  interest  in  the  bilb*  Byindbiidngtit,  be> 
hai^ parted  with  hts  interest;  aidr  kavibg  tpasd  aonlf ^* 
part^  jend}  not  the  wholes  he  aoqotrsd  mnewtrig^  tednt' 
biH-^r  But  even  supposing- him  to  iiave  had.ail^idfttNBlf 
idvthe^^  bill,  and  to  have  paid  the  wbalS'aaibHh^rJM 
wenldfberremitted  to  his  former  <i3g^t'ioli'dieijbili$fiand 
oogfal^  ;itt{tbat  case^  to  have>deciarsd>^oir  it|| 'Aasiiiln^ 
/SMronM^).  Tbepfauatiffwaanotiedtitled^lotrectovir 
byirieasoa  of  atay  oontracf  betweea  him  andrthftatoqiliav 
c*Uatieralr<lo  theiibQLl  iTjIbtee  wias  no*  prifi^ibetivMi' 
him  aad^die  accqitox^  andimdess  thete  wasatmepiivi^ 
bttni^een  tIie<pail7'pfijdBg)the  Udland  die  acoeijltory  ithe 
payment  of  the  amount  of  the  bill  created  no  new  oon« 

^     .:  (a)  I  Lutw»  886. 

tract 
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tract  between  the  indorser  and  the  acceptor. .  The  ih*  18S7. 
doner,  by  making  such  payment,  was  only  remitted  to 
his  original  right ;  and  upon  this  ground  the  bankruptqr  ^^f^ 
and  certificate  of  the  acceptor  have  been  held  to  be  a 
bar.  where  the  indorser  has  paid  the  amount  after  the 
bankruptcy  of  the  acceptor ;  Ccndey  ▼.  Dunlop  (a\  Hoide 
V.  Baxter  (6).  These  cases  clearly  shew  that  the  indorser 
of  a  bill  does  not,  as  such,  stand  in  the  situation  of  a 
surety  for  the  acceptor,  so  as  to  make  a  payment  to  an 
indorsee  a  payment  to  the  use  of  the  acceptor.  There 
is  no  liability  on  the  part  of  the  indorser,  except  that 
which  arises  from  the  law  and  custom  of  merchants; 
Baeall  ▼•  Partridge  and  two  others  {t)  may,  at  first  sights 
appear  to  be  an  authority  against  the  present  appdicatioiii 
Ttie  goods  of  the  plaintiff  on  premises  let  on  lease  to  the 
three  defendants  were  distrained  by  the  landlord;  the 
plaintiff  paid  the  rent,  and  redeemed  his  goods:  it  was 
heU^  that  this  was  money  paid  to  the  use  of  the  original 
lessees,  who  were  bound  by  their  oorenant  to  pay  the 
rent  In  that  case  Partridge  and  two  others  were  co- 
lessees,  and  the  two  had  asugned  to  Partridge:  the 
plaintiff  put  his  goods  upon  the  premises  under  the  care 
of  Partridge^  oo  whose  part  therefore  there  was  clearly 
OD  implied  assumpsit,  that  the  goods  should  not  be  seized 
fos>  rent  due  by  his  default.  There  was  then  a  pririty^ 
with  one  wbo  was  jointly  with  the  two  others  bound  to- 
pay- the  rent,-  and  the  only  question  was,  whether  the- 
right  of  action  was  against  Partridge  ahme^  or  ez-^ 
tended  to  all.  The  case  depended  up<m  privity  of 
contract  >  There,  if  the  plaintiff  could  not  have  re^ 
oomredy  Iw  would  have  had  no  remedy  whatever;  but 

(a)  7  7.  n.aSS.  (6)  ZEoitim*  {c)  S  7.  R.90B. 

here» 


Fkeeamd. 
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18S7*       bflre,  the  party  has  a  legitimate  and  proximate  remedy; 
p  fi>r  there  is  a  written  instrument^  the  constroctioo  of 

rH^f^^  which  must  regulate  the  rights  and  obligatioiis  of  the 
parties*  And  the  question  is,  whether  the  acceptor,  by 
his  general  acceptance,  undertakes  not  merely  to  pay 
the  holder,  but,  in  case  of  defiiult,  then  to  pay  to  emy 
indorser  who  pays  money  on  the  bill. 

Lord  T^nterden  C.  J.  The  facts  of  this  caae  are 
so  very  peculiar,  thdt  it  appears  to  me  that  a  dedsioo 
in  favour  of  the  plaintiff  will  not  tend  to  any  mischievous 
consequences.  The  acceptor  was  primarily  liable  upoo 
the  bill  to  the  plaintiff*  Field  sued  the  plaintiff  on  the 
hill,  and  obtained  a  verdict  against  him,  and  afler  that 
verdict  the  plaintiff  paid  Field  402.  on  account  of  the 
bilL  Field  also  brought  an  action  against  the  defendant 
^  acceptor  of  the  bill,  and  obtained  a  verdict  e^painst 
him  for  350/.,  and  judgment  was  signed  fbr  that  sum 
and  30/.  costs,  and  an  execution  issued  against  the  de- 
fendant, under  which  S^OL  was  levied.  This  action  is 
brought  to  recover  from  tlie  defendant  the  sum  of  40Lf 
which  the  plaintiff  was  compelled  to  pay  as  indorser  of 
the  bill.  This  case  differs  from  Coridey  v.  Dunlop  {a) 
and  Houle  v.  Baxter  {Jb) ;  for  in  those  cases  the  acceptors 
had  become  bankrupts,  and  obtained  their  certificates 
before  the  indorsers  made  any  payment  on  account  of 
the  bills.  At  the  time  of  making  such  payments, 
therefore,  the  acceptors  had  ceased  to  be  liable  on  the 
bills.  Here,  the  money  paid  by  Pawnal  is  money  which 
the  defendant  Ferrand  was  liable  to  pay,  and  justice  re- 
quires that  Pownal  should  be  allowed  to  recover  it  back. 


(a)  7  T.  R.  B65.  (ft)  3  East,  177. 

It 
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It  18  8«d  that  Pcnxmdl  ought  to  have  sued  on  the  bW;  1827. 
but  the  bill  was  not  in  his  possession,  and  even^if  it  was,  "— "• 
there  might  be  great  difficulty  in  suing  upon  it,  for  the  agahM 
present  defendant  might  have  pleaded  a  former  recovery 
of  the  whole  amount  of  the  bill.  The  plaintiff,  by 
bringing  this  action  for  money  paid  to  the  use  of  the 
defendant,  avoids  this  difficulty.  I  am  of  opinion  that 
be  is  entitled  to  recover  upon  the  general  principle,  that 
one  man,  who  is  compelled  to  pay  money  which  another 
is  bound  by  law  to  pay,  is  entitled  to  be  reimbursed  by 
the  latter;  and  I  think,  that  money  paid  under  such 
circumstances  may  be  considered  as  money  paid  to  the 
use  of  the  person  who  is  so  bound  to  pay  it. 

BatletJ.  It  b  the  duty  ofthe  acceptor  ofabill  to  pay 
it  when  due.  If  any  injury  result  to  him  by  reason  of  bis 
non-payment  of  the  bill,  he  has  no  ground  of  complaint, 
for  it  arises  from  bis  own  breach  of  duty.  If  he  pays  the 
bill  when  it  becomes  due,  no  party  can  call  upon  him. 
The  holder  of  a  bill,  however,  has  a  right  to  claim  payr 
ment  from  all  the  parties  to  it;  but  the  acceptor  is  the 
only  person  who  ought  to  expect  to  be  called  upon  to 
pay  it  Each  party  may  pay  something,  and  in  that 
cafe  the  acceptor  will  be  responsible  to  the  several  par^^ 
to  the  extent  of  the  sums  which  they  have  payd.  Here 
the  holder  called  upon  the  plaintiff,  one  of  the  indorsers, 
to  pay  the  bill.  If  the  defendant  had  done  bis  duty  as 
acceptor,  the  plaintiff  would  not  have  been  so  called 
upon.  The  plaintiff  did  pay  WL  to  the  holder  on  ac- 
count of  the  bill;  and  the  question  is,  whether  he  is  to 
lose  that  sum,  or  has  any  remedy  agaiqst  fhe  defiaidanty 
in  consequence  of  whose  default  he  was  compelled  to 
pay  it.    The  law  is,  that  a  party,  by  voluntarily  paying 

the 
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1827*        the  debt  of  another,  does  not  acquire  any  right  of  action 
■  ag&inst  tliat  other';  but  if  I  pay  your  debt  because  I  am 

F0W|IAL  Tr. ■    .         '     "^  . 

a^mst  fbtc^  to  do  SO,  th^n  I  may  recover  the  same;  for  the 
Itfw  raises  a  promise  on  the  part  of  the  person  whose 
dtht  I  pay  to  reimburse  me.  That  principle  was  fully 
etoblished  in  the  case  of  Exall  V.  Partridge  (a).  There 
thii  goods  of  a  stranger,  which  were  on  the  premises  of 
anbther,  were  distrained  by  the  landlord  for  rent;  and 
tlife  Stranger,  in  order  to  redeem  them,  was  forced  to 
p&y^'thJeS'reiit,  and  he  brought  an  action  to  recover  the 
siiUle  ttbm  the  three  joint  lessees,  from  whom  the  rent 
yfiU'dtli  to  the  landlord;  and  it  was  held,  that  as  the 
money  was  paid  by  compulsion,  )n  satisfaction  of  a  de- 
mand upon  the  three,  the  acdoii  was  maintainable.  So 
in  Wis  'case,  the  plaintiff  piaid,  by  compulsion,  part  of  the 
debt  cfde  from  the  acceptor.'  It  is  said  that  the  plaintiff 
btf^' hb  remedy,  because  he  has  not  paid  the  whole 
amount  of  the  bill ;  but  I  think  he  is  entitled  to  recover 
the  part  which  he  has  paid,  for  to  that  extent  the  de- 
fendant has  been  benefited.  The  cases  of  Caxley  v, 
Dunlop  {b)  and  Hotde  v.  Baxter  (c)  are  distinguishable 
from  the  present,  because  in  those  cases  the  acceptors 
had  become  bankrupts  and  obtained  their  certificates, 
which  operated  as  statutable  releases  of  their  debts 
beftre  the  money  was  paid. 

HoLROYD  J.  1  am  of  opinion  that  this  action  for 
money  paid  to  the  defendant's  use  is  maintainable. 
The  defendant,  as  Acceptor  of  the  bill,  was  liable  in  the 
first  uistance  to  pay  it.  If  he  had  performed  his  duty, 
the  plaintiff  would  liot  have  been  called  upon  by  the 
holder;   but,  as  indorser,  he  was  liable  to  be  called 

(a)  8  r.  12.508.  {b)  7  J.  R.  565.  (c)  3  £aii,  177. 

upon 
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upon  either  to  pay  the  whole  or  part^^he  wbs  p^ed       1837* 
opoiiy  and  was  actually  comp^l^ed  tp  pay, part,.  There      p  ^ 
was  no  breach   of  duty  on   his  part;   an4  I  thiak»    ^ogqbut 
that  he  having  been  compelled  by  law  to  pay  mpnq]^ 
which  the  defendant  wa^  liable  to  jpay,   thejftw;  lyi^ 
imply  a  promise  on  the  pajt  of  the  latter  to,  nepny , 
the  money:  for  it  is  a  general  principle,  thatra.inafl. 
who  pays  the  debt  of  another,  by  compulsion^  may  re- 
cover  from  him  the  amount  of  the  debt  so  piudf  ,  ,It  ,vf . 
said  that  the  plaintiff  by  making  this  p^ymei));  was.  jQnjjj^, 
remitted  to  his  remedy  upon.  Uie  bill;,  but  I  aq^j9J[  ^Vlh:; 

nion  that  the  plaintiff  is.entided  to  cecower  ini.tbiff, 

.  I:  .     ■■ .'    }■•■.'•     .:"■'■■"'■     ■■'  .     ■■■■■■     'f  * 
action  upon  the  same  principle  upon  which  a  9!^T^\^jf^ 

enutled  to  recover  money  from  his  pripcipa).. ,  I^t^ji^fjl^ 

that  a  party  is  n<jt  bound  \o  reso^.  to  the  mippfil,^"^^ 

gftsemmi  ilnle^^  i^^  by  deed^  but  that :he  .PHiy,aft  Irfj^ 

election  found  bis  acdon  upon, the  original  enga^i]D|ein(|,^ 

or'f>ring  mdfUtatus  assumpsit  fqr  money  paid*  -),.   p.  "tt'. 

LiTTLEDALE  J.   The  authorities  cited  induced;  r^j^  ^i;^;* 
some  time  to  entertain  considerable  doubt  whether  tbft  \ 
plmh'tiff  as  indorser  could  recover  in  this  form;  l;>u^ ,14991).. /^ 
fnft&ier  bonisideradony  I  am  of  opinion  that  altboii£^.tlW/:(i 
pUihdff by  making  the  payment  may  be.repn^m^^j.to  ^i,^ 
or^mial  rig^t  upon  the  bill,  yet  he  may  al90|.p|)^i|[tf^nt4)l|.j. ) 
action  for  money  paid  to  his  use.    It  is  a  general  rule^ 
that  a  man  who  is  compdled.by  pr^cess^  of  ,Iaif.  ff 
pay  money  which  another  is  liiJj|er  to^jp^y^^moy.  iuyf^.^y 
actidn' or  indebitatus  assujnp^iti  4>f  ippQ^yp^i^P.^thf^^T 
use  of  that  other,  recover  tjh^,  sa^^e.,J.^T]l^^ 
principle  resembles  ExM  y.  Partridge \f^^     Ti^ens.tl^e..;v 

.1  I  ,         ■  ■.«         I    •  [oi? 

(a)  s  7.  /{•  abs. 

■i      ■  lessees 
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lessees  were  liable  by  law  to  pay  tlie  rent.  -  Here  the 
acceptor  was  liable  by  law  to  pay  the  amoant  specified 
in  the  bill,  and  the  indorser  was  liable  only  in  de&nit 
of  payment  by  the  acceptor.  So  in  Exall  ▼•  Partridge^ 
the  stranger  having  his  goods  upon  the  premises  in 
respect  of  which  the  rent  was  due^  became,  by  reason  of 
the  default  of  the  lessees,  liable  to  satisfy  the  rent  out  of 
his  goods.  It  was  held  in  that  case,  that  the  law  would 
imply  a  promise  on  the  part  of  the  lessees  to  repay  the 
stranger  the  rent  which  he.  had  been  compelled  to  pay. 
It  is  true  that  in  this  case^  the  acceptor  will  become 
liable  to  several  actions ;  but  he  has  brought  that  upon 
himself  by  not  paying  the  bill  when  it  became  dn^  as  he 
ought  to  have  done*  The  same  inconvenience  might 
happen  in  the  case  of  a  distress  for  rent;  for  if  the  goods 
bf  difierent  persons  were  distrained  upon,  and  th^ 
severally  contributed  sums  towards  payment  of  die 
rent,  the  lessees  would  be  liable  to  several  actions. 

Rule  refused. 


Saturday^ 
May  5th. 


Morris  against  Mellin. 


A    RULE  nisi  had  been  obtained  for  setting  aside  the 
judgment  signed  in  this  cause,  and  for  cancelling 


The  fourth 
tion  of  the  sta- 
tute 3  G.  4. 
c.  39.  which 

requires  the  de-  the  warrant  of  attorney  on  which  the  judgment  had 

feaiance  to  a       ,  i  mi 

warrant  of         ocen  entered   up.     The  warrant  of  attorney   was  ex- 
writte/on  the    ecuted  on  the  12th  of  April  1824,  and   purported   on 

paper  or  parch- 
ment on  which  the  instrument  itself  is  written,  applies  only  to  such  warrants  of  altomcy, 
*c.  as  fall  within  the  former  sections  of  the  act,  viz.  warrants  of  attorney,  which,  in  the 
event  of  not  being  filed  within  twenty>one  days  after  execution,  are  void  against  the  as- 
signees of  a  bankrupt,  and  consequently  a  warrant  of  attorney  subject  lo  a  defeasance,  not 
written  on  the  same  paper  or  parchn>cnt,  is  not  void  against  the  assignee  of  an  insolTert 
debtor:  Held,  by  Lord  Tenterden  C.J.,  Baj/Uy  and  Lktlidale  Js.  Holroyd  3,  dis- 
sentieote. 


the 
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the  fiioe  of  it  to  be  given  for  the  purpose  of  secaring       18S7«' 
payment  from  the  defendant  to  tlie  plaintiff  of  ^bQl. ;       __ '~ 
but  it  now  appeared  by  affidavit  that  it  waft  executed       4f«ifur 

Mbluiv* 

upon  the  express  condition  that  it  was  only  to  stand  as 
a  security  for  a  sum  to  be  awarded  by  an  arbitratdr 
named  by  the  parties,  that  no  award  had  been  raade^ 
and  that  the  defendant  Mellirij  in  March  1825,  had 
taken  the  benefit  of  the  insolvent  act,  and  one  James 
Carrie  was  appointed  assignee  of  his  estate  and  effects. 
The  warrant  of  attorney  was  filed  and  judgment  entered 
up  within  twen^-one  days  after  execution.  The  pre- 
sent rule  was  obtained  on  the  application  of  Currie  the 
atsignee,  upon  the  ground,  among  others,  that  the  waf- 
vant  of  attorney  was  void  by  the  statute  3  6. 4.  e.  90. 
j;  4^  because  the  defeazance  was  not  written  on  the  same 
paper  or  parchment  before  the  time  when  it  was  filed. 

Bon^pass  now  shewed  cause.  The  statute  3  6.  in 
e.  89.  i;  4.  enacts,  not  that  every  warratit  of  attorney 
given  subject  to  a  defeazance  shall  be  void  nnless 
written  on  the  same  paper  or  parchment,  but  only  $uch 
warrants  of  attorney  as  are  mentioned  in  the  preceding 
sections,  and  diose  are  warrants  of  attorney  which  if  not 
filed  within  twenty-one  days,  or  whereupon  judgment  is 
not  entered  up  within  that  time,  are  made  void  only 
against  assignees  of  a  bankrupt.  Here  the  warrant  of 
attorney  was  filed,  and  the  judgment  was  entered  up^ 
within  twenty-one  days  after  the  execution,  and  there  has 
been  no  bankruptcy,  and,,  therefore,  this  is  not  a  warrant 
of  attorney  within  the  meaning  of  the  fourth  section. 

•  BuueU  oontriL    The  fourth  section  must  be  read  as 
if  die  words  were  *^  every  warrant  of  attorney;"  for 

other- 
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18S7*  otherwise  this  consequence  will  follow,  that  secret  war- 
rants of  attorney  will  be  void  only  against  assignees  of  a 
bankrupt,  and  not  against  the  assignees  of  an  insolvent 
ddbtor ;  whereas  it  appears  manifestly  firom  the  title  and 
the  preamble  of  the  statute^  that  the  object  of  the  legis- 
lature was  to  protect  the  creditors  of  insolvents  as  well 
as  of  bankrupts. 


Lord  Tenterden  C  J.    The  question  in 
simply  this, — whether  by  the  true  construction  of  the 
fourth  section  of  the  statute  3  G.  4.  c.39.  i.  4.  the  w«»ds 
'*  such  warrant  of  attorney  or  cognovit  actionem*'  are 
to  be  understood  as  comprehending  every  warrant  of 
attorney,  or  such  only  as  are  described  particularly  in 
the  former  sections,  and  are  there  declared  void  in  fitvour 
of  the  assignees  of  a  bankrupt,  unless  they  afe  .filed 
within  twenty-one  days,  or  unless  judgment  be  entered 
up  on  them  within  that  time.     It  seems  to  me  that 
the  question  can  by  no  means  depend  on  the  filing 
of  the  warrant  of  attorney.     The  tide  of  the  act  is, 
**  An  act  for  preventing  frauds  uix>n  creditors  upon 
secret  warrants  of  attorney  to  confess  judgment."     The 
preamble  recites,  that  ^^  injustice  is  frequently  done  to 
creditors  by  secret  warrants  of  attorney  to  confess  judg- 
ment."    Tlie  recital,  as  well  as  the  title,  shews  there- 
fore that  the  object  of  the  act  of  parliament  was  to 
protect  creditors ;  and  one  might  have  expected  that  the 
enactment  would  be  co-extensive  with  the  mischief  re- 
cited, and  would  \x\  express  terms  make  secret  warrants 
of  attorney  void  against  aU  creditors;  but  it  is  narrower 
than  the  preamble.     The  second  section  enacts,  that 
^*  unless  the  warrant  of  attorney  shall  be  filed  or  judg- 
ment entered  up  within  twenty-one  days  after  the  exe- 
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cation  of  it,  such  warrant  of  attorney  shall  be  iraudalent        1 8^t« 
and  void  against  the  assignees  of  a  bankrupt"     If -wfe  - 

were  to  give' to  the  Ibiiith  §^ti6n  thife  effect  we  are  cAlleM       ^&"^  ^ 
upon  to  do,  it  woukt' apply  to  all  Warrants  of  attbfhe^, 
and  it  woiiUI  havie  the  effect  of 'protecting  creditors^ 
Although  no  commission' "^  bankrupt  had  issued  against 
the  debtor  who  gave  the  warrant  of  attorney,'  *Brid  it 
would  render  it  void  in  favour  of  the  party  himself.     It 
b  a-'genehil  rule,  in  the  interpretation  of  acts  of  pi^ia- 
ment,  thftt  an  enaetnnent,  the  eiiect  of  which  is  t^^ttkt 
down,   abridge,   or    restrain    any  written    instrumeiYt; 
shall  have-  a  limited  construction.      The  first  section 
4f  thi»   stntiite'  eaaets'^tfiat  the   holder   may,   if  he 
thinly -At,"  file  the  wam^stot  of  attorney  and  defeazanc^ 
^rilliMtwe!ity-6t!e-day!5.'''The  second  section  then  d^ 
€faM8^atift&l^'bie'the^'toh^uence  if  it  be  not  idled 
^vMiAif  th^'tirtte  fehentioned,  viz.  that  it  shall  be  null  and 
^«iU,  ^rtBt  '^effef^lfy,  'but  ag^ina^the  assignees  tf  a  hank- 
M^^  7tie'thiM'M?(}oit<i»h&ir]hi  a  similar  enaetaAieht  alT 
te^a'i^gMVif  aditMettf.  ^  ThM  comes  the  ifbdrtlf  se«itioiir,' 
iMMl  ^dMee^'  tKW»  "  iF^WrA-'WaiWrit  of 'attortiey^or 
dS^hoviVMtiMefM  "Akll'be  gtV^ '  subject  to  'any 'd^ 
f^teMM^  Vf^'Mndftidn,   such  defeazance  or  conditKAi 
tfMH'fb^^WrtftM  tm  the  same  paper  or  parthm^t^W 
wfttelt^  sMIf'warrfint  bf  attorhey  *oi«  *dt)grtovk'actioiifertl' 
sMilMffe  #Ht«en  before  the  titob  wh^ri  the  s^e'fih dll  te 
flyfl^^h^mlrlsfe  wchPwafftint  '6f  al!bntb^  ot^Vo]^o>^it 
iRffoi!fttet'iflAll'*be^old  t^  -iniff^uritogeS:* 

Ndlr^ffi^ef  t^^re  to  hold-  evefjr  iiwfattt'  of  att«iltey  iftit 
fila^^icbinr  the  time  mehtiohbd  In  theHecoHd  £e(tibfa'  to 
M'irbid  f6  all  intents  and  purposes  by  reaison  of  the 
ddilttbikie  titk  having  btiehWrfttM  ^'thST  s^bfi^^k^^r 
Of  iMrcfai Att,  ^e  ^faouM  nutk^ihe^afct  hotm'etcfyafibV^* 
Vot.  VI.  H  h  pro* 
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1827«       protection  to  creditors  under  a  commission  of  bankrupt, 
--  but  to  aU  creditors ;  and  we  should  even  enable  a  partj 

agahut  who  gave  the  warrant  of  attorney  to  treat  it  as  a  nuUi^ 
on  that  ground.  I  think  that  the  fourth  section  affiles 
to  such  warrants  of  attorney  only  as  would,  by  the  ibrmer 
provisions  of  the  act,  be  fraudulent  and  void  against 
creditors  under  a  commission  of  bankrupt,  in  conse- 
quence of  their  not  having  been  filed  within  twenty-one 
days  after  the  execution  thereof;  or  judgment  not  havii^ 
been  entered  up  within  that  time:  and  that  being  so^  I 
think  this  rule  ought  to  be  discharged. 

Bayj^y  J.    Thb  is  a  question  of  consideraUe  diffi- 
culty ;  but  I  incline  to  think  that  all  the  clauses  of  the 
act  are  to  be  confined  to  the  protection  of  crediton 
under  a  commission  of  bankrupt,  and  ought  not  to  be 
extended  to  protect  all  creditors  or  parties  to  the  in- 
strument, so  as  to  enable  them  to  treat  the  instrument 
as  a  nullity.     It  is  a  general  rule,  that,  in  order   to 
avoid  any  written  instrument  by  positive  enactment,  the 
words  of  that  enactment    ought  to   be   so   clear  and 
express  as  to  leave  no  doubt  of  the  intention  of  the 
legislature.     If  the  construction  contended  for  in  this 
case  were  to  prevail,  one  of  the  parties  to  the  warrant 
of  attorney  might  treat  it  as  a  nullity,  on  the  ground 
that  the  defeazance  was  not  written  on  the  same  paper 
or  parchment  as  the  warrant  of  attorney,  but  the  tide  of 
the  act  shews  that  creditors  were  the  persons  intended 
to  be  protected.    From  the  preamble  it  appears  that  the 
only  mischief  contemplated  was  the   injustice  done  to 
creditors.     Then  the  first  section  enacts,  not  that  every 
warrant  of  attorney  shall  be  filed,  but  that  if  the  holder 
shall  think  fit,  it  shall  be  filed.  Then  section  2.  declares 
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warrants  of  attorney  not  filed  within  the  time  therein        1B27« 
mentioned,  or  on  which  judgment  shall  not  be  entered       "~"~* 

,  ,  MORRU 

up  within  that  time,  to  be  void,  not  against  all  creditors,  agatna 
but  against  the  assignees  under  a  commission  of  bank- 
rupL  Such  an  instrument,  notwithstanding  this  enact- 
ment, therefore,  would  be  valid  against  the  assignees  of 
an  insolvent  debtor.  That  section  applies  only  to  war- 
rants of  attorney.  The  third  section  contains  the  same 
provision  as  to  a  cognovit.  But  that  is  not  a  general 
provision  that  every  cognovit  actionem  shall  be  void 
against  all  creditors,  but  only  against  the  assignees  of 
a  bankrupL  These  sections  would  not  entitle  a  party 
to  a  warrant  of  attorney  or  a  cognovit,  to  apply  to 
the  Court  to  vacate  the  instruments  or  judgments  en- 
tered up  on  them.  All  the  provisions  of  this  act  seem 
to  contemplate  a  protection  to  creditors.  The  fourth 
section  enacts,  *^  that  if  such  warrant  of  attorney  shall 
be  given,  subject  to  a  defeazance,  such  defeazance 
or  condition  shall  be  written  on  the  same  paper  be- 
fore the  time  when  the  warrant  of  attorney  shall  be 
filed,  otherwise  such  warrant  of  attorney  shall  be  null 
and  void  to  all  intents  and  purposes*"  The  question 
in  this  case  depends,  as  it  seems  to  me,  not  only 
on  the  effect  of  the  words,  ^'  suck  warrant  ff  attomej/,^* 
but  of  the  words,  ^*to  all  intents  and  purposes s^^  whether 
tbe  instrument  is  to  be  void  to  all  intents  and  pur- 
poses, or  void  only  to  the  intent  and  purpose  of 
giving  to  creditors  that  protection  contemplated  by  the 
other  danses  of  the  act.  Seeing  that  the  provisions 
in  the  former  sections  have  in  view  the  protection 
oT  creditors  only,  and  there  being  no  recital  in  this 
section  to  shew  a  different  intent,  I  incline  to  think 
that  the  warrants  of  attorney  contemplated  by  the  fourth 
aection  of  tbe  act,  with  respect  to  which  the  defeazance 
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is  required  to  be  on  the  same  paper  or  parchment  as 
the  warrant  of  attorney,  are  such  only  as  are  mentioned 
in  the  former  section,  viz.  those  which  will  be  void 
against  the  assignees  of  a  bankrupt,  in  case  they  are  not 
filed  in  due  time.  At  the  time  when  the  act  passed  there 
was  a  rule  of  this  Court  {a)  which  gave  some  protection 
to  parties  affected  by  warrants  of  attorney  :  that  rule  re- 
quired every  attorney  who  should  prepare  a  warrant  of 
attorney  to  confess  judgment  which  was  to  be  sabgect  to 
any  defeazance,  to  cause  such  defeazance  to  be  written  on 
the  same  paper  or  parchment  on  which  the  warrant  of 
attorney  was  written,  or  to  cause  a  memorandum  in  writ- 
ing to  be  made  on  such  warrant  of  attorney,  containing 
the  substance  and  effect  of  such  defeazance.  Upon  the 
whole,  looking  to  the  title  and  preamble  of  the  act,  from 
which  it  appears  that  the  legislature  had  in  view  the  pro- 
tection of  creditors  only,  and  looking  to  the  second  and 
third  sections,  which  make  the  instruments  therein  men- 
tioned void  against  the  assignees  of  a  bankrupt  only,  the 
inclination  of  my  opinion  is,  that  the  fourth  section  makes 
null  and  void  those  instruments  alone  which  would  be 
void  against  the  assignees  of  a  bankrupt  in  case  they 
were  not  filed  in  due  time;  and  that  being  so,  I  think 
this  rule  ought  to  be  discharged. 


HoLiiOYD  J.  I  own  that  the  inclination  of  my 
opinion  is,  that  the  fourth  section  extends  to  all  war- 
rants of  attorney.  I  think  that  the  effect  of  giving  it  a 
narrower  construction  might  be,  to  render  successful  those 
very  frauds  which  it  was  the  object  of  the  legislature  to 
prevent.  I  think,  also,  that  the  enactment  ought  not  to 
be  narrowed,  either  by  reason  of  the  matter  contained 
in  the  title  or  the  preamble.      The  preamble  recites, 


(a)  Michaelmas  term,  42  G.  J.  1801. 
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that  injustice  is  frequently  done  to  creditors  by  se-        1827* 
cret  warrants  of  attorney  to  confess  judgment,  whereby 
persons  in  a  state  of  insolvency  are  enabled  to  keep  up        pgamd 
the  appearance  of  being  in  good  circumstances ;  and 
the   persons  holding  such  warrants  of  attorney  have 
the  power  of  taking  the  property  of  such  insolvents  at 
any  dme,  to  the  exclusion  of  the  rest  of  the  creditors." 
In  the  preamble,  therefore,  the  legislature  contemplate 
the  creditors  of  persons  in  a  state  of  insolvency,  and  not 
merely  the  creditors  of  those  who  afterwards  become  bank- 
rupt; and  I  think  the  words  of  the  fourth  section  are  large 
enough  to  comprehend  all  warrants  of  attorney  which  are 
within  the  mischief  recited.    If  they  be  confined  in  con- 
struction to  such  only  as  would  be  void  against  the  as- 
signees of  a  bankrupt  by  the  second  section,  the  conse- 
quence will  be,  that  the  creditors  of  an  insolvent  debtor, 
whom  it  was  equally  the  object  of  the  legislature  to 
protect,  will  be  deprived  of  all  benefit  of  the  statute. 
It  may  be  beneficial  to  the  creditors  of  an  insolvent,  or 
even  to  the  party  giving  or  taking  a  warrant  of  attorney, 
that  the  defeazance  should  be  written  on  the  same  paper 
or  parchment  as  the  warrant  of  attorney,  in  order  that 
precise  information  of  the  nature  of  the  instrument  may 
be  obtained   at  any  subsequent   time;   the  legislature 
may,  therefore,  have  intended  to  require  it  in  all  cases. 
The  words  of  the  fourth  section  are,  *^  that  such  war- 
rant of  attorney  or  cognovit  actionem  shall  be  void  to 
all  intents  and  purposes."     But  if  the  construction  con- 
tended for  prevail,  it  will  be  void  only  to  the  intent 
and  purpose  of  protecting  the  creditors  of  a  bankrupt. 
It  will  not  be  void,  even  in  favour  of  the  creditors  of  an 
insolvent  debtor.     But  as  it  is  clear  that  the  legislature 
contemplated  the  injustice  done  to  the  creditors  of  per- 
sons in  a  state  of  insolvency,  I  incline  to  think  that  a 
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warrant  of  attorney  subject  to  a  defeazance  or  condition 
not  written  on  the  same  paper  or  parchment,  is  Toid 
against  the  assignee  of  an  insolvent  debtor,  within  the 
meaning  of  the  fourth  section  of  this  statute. 


Edward  Holroyd^  amicus  curiae,  suggested,  that  the 
statute  7  G.  4.  c.  57.  s,  83.  was  a  legislative  declaration; 
that  the  provisions  of  the  statute  S  G.  4.  c.  89*  did  not 
extend  to  the  assignees  of  an  insolvent  debtor. 


LiTTLEDALE  J.  I  am  of  opinion  that  this  rule  ougfat 
to  be  discharged.  The  question  depends  upon  the 
words,  ^^  such  warrant  of  attorney"  in  the  fourth  section. 
That  may  mean  every  warrant  of  attorney,  or  such  only 
as  are  mentioned  in  the  former  sections.  The  title  of 
the  act,  as  well  as  the  preamble,  shews  that  the  object 
of  the  legislature  was  to  prevent  frauds  upon  creditors. 
The  second  and  third  sections  make  warrants  of  at- 
torney in  certain  cases  void  against  the  assignees  of  a 
bankrupt.  The  title,  therefore,  the  preamble,  and  the 
provisions  contained  in  the  second  and  third  sections, 
seem  to  be  confined  in  their  operation  to  the  protection 
of  creditors.  Then  the  fourth  section  enacts,  "  that  if 
such  warrant  of  attorney  or  cognovit  shall  be  given, 
subject  to  a  defeazance,  such  defeazance  shEill  be  written 
on  the  same  paper  or  parchment  as  the  warrant  of 
attorney  or  cognovit,  before  the  time  when  the  same 
or  a  copy  thereof  shall  be  filed,  otherwise  such  warrant 
of  attorney  or  cognovit  shall  be  void  to  all  intents  and 
purposes."  This  section  comes  after  the  other  enact- 
ments, and  we  must  look  to  them  to  see  what  is  the 
warrant  of  attorney  or  cognovit  actionem  to  which  the 
word  such  in  this  section  applies.  Now  the  instruments 
mentioned  in  those  enactments  were  warrants  of  attornev 
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limited  in  their  nature,   and  which  were  to  be  void        18S7. 
against  assignees  of  a  bankrupt,  in  case  they  were  not 
filed,  or  judgment  entered  up  on  them  within  twenty-       ^Hf"*^ 
one  days.    It  is  said  that  this  section  extends  to  all 
warrants  of  attorney,  where  other  creditors  than  those 
of  a  bankrupt  are  interested,  or  even  where  creditors 
have  no  interest  whatever.     But  there  is  no  provision 
made  as  to  the  consequences  of  not  filing  a  warrant  of 
attorney,  where  the  creditors  of  an  insolvent  debtor  are 
concerned.    It  seems  to  me,  that  the  true  meaning  of 
the  fourth  section  is  this,  that  those  warrants  of  attorney 
which  would  be  void  within  the  former  provisions  of 
the  act^  by  reason  of  their  not  having  been  filed  within 
twenQr-one  days  after  execution,  shall  be  null  and  void 
also  within  the  fourth  section,  for  want  of  having  the 
definzanoe  written  on  the  same  paper  or  parchment  as 
the  warrant. of  attorney  or  cognovit  actionem.     The 
statute  7  G.  4.  c.  57.  s.  SS.  recites,  that  it  was  expedient ' 
to  extend  the  provisions  of  the  statute  d  G.  4.  c.  89.,  and 
enacts,  that  the  last-mentioned  act  shall  extend  to  the 
assignee  of  every  prisoner  who  shall,  within  the  Ume 
therein  mentioned,  apply  to  the  Insolvent  Court  for  his 
discbarge  fi'om  confinement,  as  if  the  last-mentioned  act 
had  been  expressly  therein  enacted ;  and  it  then  declares, 
that  all  warrants  of  attorney,  &c.  &c  which  by  the  last- 
mentioned  act  were  declared  to  be  fraudulent  and  void 
I  against  the  assignees  of  a  bankrupt,  shall  be  deemed 
fraudulent  and  void  against  the  assignees  of  an  insolvent 
debtor.    This,  as  it  seems  to  me,  is  a  l^slative  declar- 
ation, that  the  statute  S  G.  4.  c.  39.  did  not  make  such 
instrument  void  against  the  assignees  of  an  insolvent 
debtor.     Upon  the  whole,  I  think  that  this  rule  ought  to 
be  discharged. 

*  Rule  discharged. 

Hh  4 
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Saturday,  MooRE  and  OthcFS  ogaifist  Hammond. 

1%  5th.  ^ 

By  the  deed  of  T^ECLARATION    Stated,    that    by    an    indenture 

wttlemeDt  of  a     JL>/ 

joint  stock  made  between  the  several   persons  whose   names 

wms  proTided  Were  thereunto  subscribed,  and  whose  seals  were  thereto 
ton  of  die  com-  ^^ed,  except  the  said  plaintiffs,  of  the  one  part;  and 
J^hU^t^n^'ce  ^^  plaintiffs  of  the  other  part,  after  reciting  as  therein 
or  tummons,      mentioned,  it  was  witnessed,  that  for  certain  purposes 

■Qeet  together  '  ^     ^ 

■t  their  office     in  the  indenture  mentioned,  each  of  the  several  parties 

once  in  eve.y 

week,  on  and     to.the  indenture,  except  the  said  plaintiffs,  did  thereby 

at  such  day  and  i         i     • 

hour  as  they  for  himself  or  herself,  and  his  or  her  heirs,  executors, 
time  to  time  administrators,  and  assigns,  covenant  with  the  said 
imd^isoat such  plaintiffs,  their  executors,  &c.,  amongst  other  things, 
SeTshlwjId''  ^^^  ^^®  ^^^  several  persons,  parties  to  the  indenture, 
from  time  to      ^Xl  of  whom  were  thereafter  distinguished  by  the  title  of 

time  be  con-  ^  '' 

▼cned  in  man-    Proprietors,  and  the  several  other  persons  who  should 

ncr  thereinafter 

mentioned,  or     become  proprietors  as  thereinafter  was  mentioned,  should, 

adjourned  to,  . 

and  that  three  while  holding  shares  ill  the  capital  of  a  certam  corn- 
directors  should  1«l/»  11  ll'lJ  1  •! 

be  a  board.  pa^y  thereinbetore  proposed  to  be  established,  and  until 
clautcrany^  they  should  cease  to  be  such  proprietors  in  the  manner 
throe  directors    thereinafter  mentioned,  be  and  continue  for  the  term  of 

were  empow-  ' 

ered  at  any         fjf^y  years  from  the  date  thereof,  or  until  the  same  should 

time  to  call  a  *'  "^ 

special  board  or  be  dissolved,  under  the  provisions  thereinafter  in   that 

meeting;,  by  .  ^ 

giving,  under     behalf  contained,  a  company  or  partnership,  society  or 

their  hands  in  ...  i  i  i  y    n  ex. 

writing,  three  association,  I)y  and  under  the  name  and  farm  ot  the 
the  othcr*direc-  Comiaall  and  Devonshire  Mining   Company,   and   that 

tors  of  the  com- 
pany, which  notices  were  to  be  countersigned  by  the  secretary,  and  to  be  lent  by  him  two  days 
prior  to  the  time  appointed  for  such  meeting  :  Held,  that  in  order  to  constitute  a  good 
weekly  meeting  without  notice  or  summons,  the  dny  and  hour  of  meeting  must  have  been 
previously  agreed  upon  by  the  directors,  and  Uierefore,  that  a  meeting  of  three  directors, 
without  previous  agreement  on  their  part  to  meet  on  any  fixed  day  or  hour,  was  not  a 
meeting  duly  convened  within  the  meaning  of  the  deed  of  settlement. 

the 
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the  a£&irs  and  concerns  of  the  said  company  or  partner-        1827. 
ship  society  should  be  conducted  and  managed  under 

MOORX 

and  subject  to  the  several  ruIeS|  regulations,  and  con-  ^agmrut 
ditions,  restrictions,  clauses,  and  agreements  thereinafter 
contained,  and  amongst  others  the  following :  that  is  to 
sayi  that  for  the  orderly  and  more  effectual  management 
of  the  afiairs  of  the  partnership  society,  there  should, 
during  the  continuance  of  it,  be  kept  up  a  certain  num- 
ber of  directors,  and  that  the  directors  should  meet  to- 
gether at  all  times,  and  according  to  the  regulations  and 
conditions  in  the  indenture  in  that  behalf  mentioned ; 
and  that  any  such  meeting  of  directors,  which  should 
consist  of  three  or  more  directors  for  the  time  being, 
should  be  and  be  styled  a  board  of  Directors,  at  their 
full  discretion  from  time  to  time  to  come  to  a  resolution 
that  the  proprietors  should  be  called  upon  to  pay,  at 
any  time,  within  one  calendar  month  from  the  time  of 
such  resolution,  any  further  instalment  on  each  of  their 
shares,  till  the  whole  sum  payable  on  each  should  have 
been  paid ;  and  that  when  the  board  of  directors  should 
have  come  to  a  resolution  to  call  for  any  further  settle- 
ment, they  should  call  on  all  the  proprietors  to  contri- 
bute the  same  rateably,  in  proportion  to  the  number 
and  amount  in  value  of  their  several  and  respective 
shares,  and  that  a  circular  letter  should  be  delivered  or 
sent  by  the  post  to  each  proprietor,  informing  him  or 
her  of  the  resolution,  and  of  tlie  day  and  place  fixed  by 
the  board  for  the  payment  of  such  further  instalment ; 
and  that  every  proprietor  should  pay  such  instalment  at 
the  day  and  place  so  fixed  in  that  behalf  as  aforesaid. 
Averment,  that  the  defendant  became  and  still  was  a  pro- 
prietor of  divers,  to  wit,  twenty  shares  of  50/.  each,  in 
the  capital  of  the  said  company  or  partnership  society, 

and 
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1897.       and  duly  executed  the  indenture  as  such  proprietor; 
,  that  after  the  niakinir  of  the  indenture^  to  wit,  on  the 

MOORX  ^  . 

ogainst  14th  September  1826,  at,  &c.,  at  a  meeting  of  the  board 
of  directors  of  the  company,  duly  convened  and  held, 
according  to  the  regulations  and  conditions  in  the  in^ 
denture  in  that  behalf  contained,  the  sum  of  SSL  then 
remaining  dtie  and  payable  on  each  of  the  said  shares, 
it  was  resolved,  that  the  proprietors  should  thereby  be 
called  upon  to  pay,  on  or  before  the  ISth  of  Odcber 
then  next,  a  further  instalment  of  6L  on  each  of  thdr 
shares,  and  that  a  board  of  directors  should  be  held  on 
the  last-mentioned  day,  at  eleven  o'clock  in  the  ferenooQ 
precisely,  at  the  offices  of  the  company.  No.  26.  I/m* 
bard  Street,  for  the  purpose  of  receiving  such  farther 
instalment;  that  on  the  14>th  September  1826  a  circular 
letter  was  sent  by  the  post  to  the  defendant,  informing 
him  of  the  resolution,  and  of  the  day  and  place  fixed  by 
the  said  board  for  the  payment  of  such  further  instalment, 
whereby  and  by  force  of  the  indenture  the  defendant 
became  liable  to  pay  the  sum  of  100/.,  being  the  amount 
of  the  said  instalment  of  5/.  on  each  of  his  twenty 
shares,  at  the  time  and  place  in  that  behalf  mentioned 
as  aforesaid,  of  which  the  defendant  had  notice.  Breach, 
non-payment  of  the  said  sum  of  100/.  The  defendant 
pleaded,  first,  non  est  factum,  and,  secondly,  that  there 
was  no  such  meeting  of  a  board  of  directors  of  the  said 
company  or  partnership  society,  duly  convened  and  held 
according  to  the  regulations  and  conditions  in  the  sup- 
posed indenture  in  that  behalf  contained.  At  the  trial 
before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sittings 
after  last  term,  it  appeared  that  the  plaintiffs  were  the 
trustees  of  a  joint  stock  company,  called  the  Cormcall 
and  Devonshire  Mining  Company,  and  that  the  defend- 
ant 
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ant  was  a  partner  or  shareholder  in  that  company.     By        1827. 
the  deed  of  settlement  it  was  provided,  that  the  directors 

Moofti 

of  the  company  should,  without  notice  or  summons,  jgakui 
itieet  together  at  the  house  or  office  of  the  company, 
once  in  every  week  at  the  least,  on  and  at  such  day  and 
hour  as  they  should  from  time  to  time  agree  upon^  and  also 
at  such  other  times  as  they  should  from  time  to  time  be 
convened  in  manner  thereinafter  mentioned  or  assented 
to.  By  another  clause  it  was  provided,  that  any  three  di- 
rectors of  the  company  might  at  any  time  call  a  special 
board  or  meeting  of  the  directors  thereof,  by  leaving, 
Aree  days  prior  to  the  time  appointed  for  such  special 
board  or  meeting,  with  the  secretary  for  the  time  being 
of  the  said  company,  notices  in  writing  for  the  several 
cither  directors  of  the  said  company,  which  notice  should 
be  made  under  the  respective  hands  of  such  directors 
convening  such  board  or  meeting,  should  be  counter- 
signed by  the  secretary  for  the  time  being  of  the  com- 
pany, and  should  be  sent  by  him,  by  post  or  otherwise, 
two  days  prior  to  the  time  appointed  for  such  special 
board  or  meeting,  which  last^mentioned  respective  pe- 
riods of  three  days  and  two  days  should  be  calculated 
exclusive  of  the  days  of  giving  or  sending  such  notices, 
and  exclusive  of  the  day  of  holding  such  special  com- 
mittee. By  another  clause  it  was  provided,  that  every 
such  meeting  of  directors  of  the  company,  whether 
weekly  or  otherwise,  which  should  consbt  of  three  or 
more  directors  for  the  time  being  of  the  company,  should 
be  and  be  styled  a  Board  of  Directors;  and  that  no 
business  should  be  transacted  at  any  weekly  or  other 
meeting  of  directors  of  the  company,  unless  three  di- 
rectors thereof  at  the  least  were  present  at  the  com- 
mencement of  the  business ;  nnd  when   a  decision  or 

determination 
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1827.        determination  should  take  place  upon  the  whole  or 
*"""""        such  part  of  the  business  as  should  be   then  under- 
agahut        consideration,  then  the  clause  authorized  the  board  ot 
directors,  at  their  discretion,  from  time  to  time  to  come 
to  a  resolution  that  the  proprietors  should  be  called 
upon  to  pay,  at  any  time  within  one  calendar  month 
from  the  time  of  such  resolution,  any  further  instal- 
ment on  each  of  their  shares,  till  the  whole  sum  pay- 
able   on    each    such    share   should    have    been   paid. 
It  was  proved  that  on  Thursday  the  14th  of  September 
1826,  a  meeting  was  held  at  which  the  secretary  and 
three  directors  were  present  (the  chairman  of  the  com- 
pany being  one).    The  day  of  meeting  had  not  been 
previously  fixed  or  agreed  upon  by  the  directors,  nor 
was  it  held  in  pursuance  of  an  adjournment  firom  a 
former  meeting,  for  there  had  been  no  meeting  of  the 
directors  since  the  8th  of  August  preceding.    The  rough 
draft  of  the  proceedings  made  by  the  secretary,  as  well 
as  the  copy  of  the  proceedings  transcribed  into  the  books 
of  the  company,  where  the  minutes  of  the  proceedings  of 
tlie  board  of  directors  usually  were  entered,  and  which 
were  signed  by  the  chairman,  were  produced;  and  it 
appeared  that  a  resolution  was  then  come  to  that  a  call 
should  be  made  of  5/.  on  each  share,  to  be  paid  on  the 
IStli  of  Octoba\     Upon  this  evidence  the  defendant's 
counsel  contended  that  the  meeting  was  not  duly  con- 
vened.    It  clearly  was  not  a  good  special   board    or 
meeting  of  the  directors,  for  that  could  only  be  called 
by  three  directors  of  the  company,  giving  three  days* 
notice,  &c.      Secondly,   although   the  directors   might, 
without  notice  or  summons,  meet  weekly,   yet  such  a 
meeting  could  only  be  held  either  by  adjournment  or  at 
such  day  and  hour  as  they  the  directors  should   from 

time 
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time  to  time  agree  upon.  Now  this  was  not  a  meeting  1827. 
held  in  pursuance  of  any  resolution  of  an  adjournment  — — 
come  to  at  a  former  meetinir,  nor  had  the  directors  ngainst 
previously  agreed  upon  any  day  or  hour  at  which  they 
should  meet  To  this  it  was  answered,  by  the  plaintiff's 
counsel,  that  it  must  be  taken  that  the  meeting  was  duly 
convened,  the  minutes  of  the  meeting  having  been  regu- 
larly entered  by  the  secretary  in  the  books  belonging  to 
the  board  of  directors,  and  signed  by  the  chairman; 
and  that  it  was  not  competent  therefore  to  the  defendant 
to  shew  that  no  prior  meeting  had  been  held  at  which  a 
resolution  of  an  adjournment  had  taken  place;  and, 
secondly,  assuming  that  there  had  been  no  adjournment, 
it  was  contended  that  this  was  a  regular  meeting  held 
by  three  directors  without  notice  or  summons,  for  the 
three  directors  did  meet  on  the  14th  September^  and 
passed  the  resolution  which  was  regularly  entered ;  they 
thereby  shewed  that  they  agreed  to  meet  at  the  day  and 
time  when  they  passed  the  resolution.  It  was  true  that 
there  was  no  evidence  of  any  prior  agreement  on  the 
part  of  the  directors  that  there  should  be  a  meeting  on 
any  fixed  day,  but  that  was  unnecessary.  In  order  to 
convene  a  special  board,  great  form  and  precision  were 
required.  The  notices  must  be  signed  by  three  di- 
rectors, and  left  three  days  with  the  secretary,  and  five 
days  must  intervene  before  the  meeting  can  be  held. 
Before  any  such  meeting  can  be  convened,  it  may  in 
the  mean  time  be  essential  that  a  board  may  be  hdd,  for 
no  act  can  be  done  but  by  a  board  of  directors.  The 
mines  may  have  been  flooded,  or  some  other  accident 
may  have  occurred  which  may  have  rendered  it  necessary ' 
that  some  act  should  immediately  be  done  by  the  com- 
pany, and  unless  the  directors  had  a  power  of  meeting 

• 
in 
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18S7.        in  this  manner  without  a  summons  from  the  secretarys 
the  company  might  have  been  destroyecL 


MOOEK 

agamit 
HiJCMOim. 


Lord  Tenterden  C.  J.  It  is  of  great  importanoe  to 
a  partnership  consisting,  as  this  does,  of  a  large  number 
of  persons,  who  place  the  management  and  control  oC 
their  affiiirs  in  a  small  number,  and  by  the  deed  by 
which  they  so  place  their  afibirs  under  the  management 
of  that  small  number,  provide  certain  regulations  for 
the  conduct  of  that  small  number,  by  whatever  name 
they  may  be  designated,  that  the  regulations  regardii^ 
the  meetings  of  those  intrusted  with  the  managemeat  of 
their  affiurs  should  be  held  in  pursuance  of  the  directions 
of  the  deed.  The  deed  in  question  provides  for  twa 
classes  of  meetings  of  the  directors ;  the  one  to  be  held 
without  summons  or  notice,  the  other  to  be  held  upon 
summons.  The  class  that  may  be  held  without  sum- 
mons or  notice  are  weekly  meetings ;  and  they  are  to  be 
held  at  such  day  and  hour  as  the  directors  shall  from  time 
to  time  agree  upon.  Supposing,  therefore,  the  directors 
at  any  meeting  to  have  come  to  a  resolution  that  there 
should  be  a  meeting  held  on  any  one  specified  day  in  the 
week,  a  meeting  on  that  day  without  notice  or  summons 
would  be  a  good  meeting  within  the  provisions  of  this 
deed;  but  unless  the  directors  have  previously  agreed 
upon  the  day  on  which  the  meeting  shall  be  held,  it  ap« 
pears  to  me  that  a  meeting  on  any  other  day  is  not  a  good 
weekly  meeting  within  the  meaning  of  this  clause.  If  it 
were  held  to  be  so,  it  would  be  in  the  power  of  any  three 
of  the  directors,  the  chairman  or  deputy  chairman  being 
*one,  to  hold  a  meeting  to  make  an  order  for  payment  on 
shares,  or  to  do  any  other  act  whatsoever  regarding  the 
afiairs  of  the  company,  without  any  notice  to  the  pro- 
prietors. 
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prietors.     I  cannot  think  that  such  was  the  meaning  of       1837* 
this  clause;  but  that  a  meeting  cannot  be  legally  held       """■"" 
unless  by  notice,  or  unless  the  directors  have  previously        agauui 
agreed  to  meet  at  a  certain  time  and  place,  in  order  that 
every  director  may  know  the  day  on  which  such  business 
will  be  transacted,  and  that  he  may  have  an  opportunity 
of  attending.    I  am  therefore  of  opinion,  that  this  ob- 
,  jection  must  prevail.    It  is  said  that  a  great  length  of 
time  must  elapse  if  a  fresh  summons  according  to  the 
deed  were  required.    But  five  or  six  days  certainly 
would  be  suflScient.    Upon  the  whole^  I  think  the  meet- 
ing was  not  duly  convened. 

The  plaintiff  was  nonsuited. 

Campbell  now  moved  to  set  aside  the  nonsuit,  upon 
the  grounds  urged  at  the  trial.  But  the  whole  Court 
were  of  opinion  that  the  meeting  was  not  duly  held, 
in  consequence  of  there  not  having  been  any  prior 
agreement  of  the  directors  to  meet  on  the  i4th  of  Sep- 
tember. 

Rule  refused. 
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j!J^7th.  HuTCHiNGS  against  Morris  and  Others. 

In  in  ftction  ^HIS  was  an  action  on  the  case  against  excise  of- 
olfficera  for  Um  ficers  for  the  detention  and  negligent  custody  of  cer- 

n^^^  ^t.  tain  quantities  of  wheat,  malt,  and  utensils  taken  under 

mil  ^iTtoken  *  distress  upon  a  conviction  under  the  statute  43  G.  S. 

under  a distren  c.  74.  s.  IS.  (malt  act.)     The  first  count  of  the  dedar- 

upon  a  coDYic-  ^ 

tion  under  the  ation  Stated,  that  the  defendants  having  taken  the  goods 

malt  act» 

•tatute43Cr.5.  in  question  as  and  for  a  distress  for  a  certain  penalty, 

peered  that  the  whilst  they  were  in  their  possession,  and  within  six  days 

been  couTicted  A^ter  such  seizure,  the  plaintifl&  paid  to  the  defendants  a 

wamD"  iasued,  certain  sum  in  satisfaction  and  discharge  of  the  said 

^^r^anu'to  penalty,  and  then  and  there  requested  the  defendants  to 

ittTj  the  fame,  redeliver  and  restore  the  ffoods ;  that  the  defendants  ac- 

and  that  they  " 

•eiied  and  re-  cepted  and  received  the  said  sum  in  discharge  of  such 

moved  the 

plaintiff's  penalty,  and  ought  then  and  there  to  have  re-delivered 

goods  from  his 

premises;  and  and  restored   the  goods   upon  such  request;   that  the 

he  paid  the  pe-  defendants  wholly  neglected  and  refused  so  to  do,  but 

defendantsrten  wrongfully  kept  and  detained  them  for  a  long  space  of 

days  after  this  ^j^^      ^^  ^jj    twenty  days,  and  durinnr  all  that  time  so 

payment,  '  '  j        J   '  o 

'^Jil^^b'^k*  negligently  kept  the  same,   that  by  and  through   the 

the  plaintiff's  mere  negligence,  &c.  divers  quantities  of  the  said  wheat, 

premises,  but  in 

a  damaged  &c.    became  Wetted,    damaged,    and   deteriorated,  &c. 

state '   Held  

that  in  order  to  The  second  count  Stated  the  seizing  as  before  for  a  dis- 

make  the  de-  ^  «  i         .1  r    \  •  • 

tention  unlaw-  tress  tor  a  penalty,  the  payment  or  the  money  m  satis- 

ouffht^t^have  ''^ction  and  discharge  of  such  penalty,  an  allegation  that 

demanded  th^  ^jj^  §3^^  gum  was  sufficient  to  satisfy  such  penalty,  and 

there  having  i\^q  acceptance  and  receipt  by  the  defendants  in  dis- 

been  no  de-  *' 

mancl,  the  de-  charge,  &c.,   that  thereupon   it  became  the  duty  of  the 

tention  was 

not  unlawful,  defendants  to  restore^  Sfc.;  that  the  defendants  did  not  nor 

would 


MOAEIS. 
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would  re-deliver  or  restore  the  same,  but  on  the  con-        1827. 
trary,  wrongfully,  &c.  kept  and  detained,  &c.  and  so       """^^ 

H  ore  HI  vat 

negligently,  that,  &c.  (stating  similar  special  damage  as       ngninsi 
in  the  first  count.)    Third  count  stated  the  seizing,  &c. 
as  before,  the  payment  and  receipt  of  a  sum  in  dis- 
charge of  the  penalty,  and  averred  that  thereupon  it 
became  and  was  the  duty  of  the  defendants  within  a 
reasonable  time  to  have  restored  and  re-delivered  the 
goods,  and  to  have  kept  the  same  in  a  dry  and  clean 
state.     Breach,  that  the  defendants  did  not  re-deliver, 
nor  in  the  mean  time  keep  in  a  dry  and  clean  state, 
bat  on   the  contrary,   &c.   alleging  special  damage   as 
before.     There  was  a  fourth  count  in  trover.     At  the 
trial  before  Burroiigh  J.  ?l  the  Somerset  Lent  assizes,  it 
Appeared  that  tlie  plaintiff  being  a  maltster,  and  having 
been  convicted  under  the  malt  acts  in  a  penalty  of  200/. 
(initigated  by  the  justices  to  SO/.),  and  a  warrant  issued 
directing  the  officers  to  levy  the  same  and  to  return 
the  surplus  to  the  plaintiff,  the  defendants  seized  and 
immediately  removed  the  goods  off  the  premises ;  the 
plaintiff  immediately  afterwards  paid  the  amount  stated 
in    the    warrant,   but   there    was   no  evidence   of  his 
having,  requested  the  defendants  to  return  the  goodF. 
After  the  lapse  of  ten  days,  they  brought  them  back  of 
their  own  accord  in  a  cart  exposed  to  the  rain,  but  in  a 
wet  and  greatly  damaged  state,  and  some  portion  of  the 
wheat  entirely  lost.     Upon  this  evidence,  the  learned 
Judge  was  of  opinion,  first,  that  in  the  absence  of  any 

* 

request  to  redeliver  the  goods,  the  officers  were  not 
bound  to  do  so  \  that  the  detention  therefore  by  them 
was  not  Mrrongful,  and  that  the  plaintiff  muist  bear  the 
consequences  of  any  injury  which  had  happened  to 
them ;  that  in  respect  of  any  injury  by  the  negligent 
Vol.  VI.  I  i  mode 
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1827.        mode  of  bringing  back  the  goods,  there  was  no  alle- 
gation  in  either  of  the  counts  of  that  particular  mis- 
,mmu  '  •   feazance,  and  he  nonsuited  the  plaintiff. 

MOEUS. 

Erskine  now  moved  to  set  aside  the  nonsuit,  on  the 
ground,  that  although  the  officers  might  not  be  bound 
to  re-deliver  the  goods,  yet  that  having  in  fact  done  so^ 
they  were  obliged  to  use  proper  care,  and  that  the  alle- 
gation in  the  third  count  was  divisible,  and  it  was  suffi- 
cient to  support  the  action  if  the  plaintiff  proved  either 
.  of  the  acts  of  misfeazance  alleged. 

Lord  Tenterden  C.  J.  There  was  no  wrongful 
detenUon,  because  there  was  no  demand;  the  defend- 
ants by  re-delivering  the  goods  did  more  than  they  were 
bound  by  law  to  do;  for  a  demand  of  the  goods  was 
necessary  in  order  to  make  their  detention  by  them 
unlawful. 

HoLROYD  J.  The  plaintiff  does  not  complain  of  any 
damage  having  accrued  before  the  penalty  was  paid. 
The  defendants  were  not  bound  by  law  to  take  any  care 
of  the  goods  after  the  penalty  had  been  paid.  As  soon 
as  the  penalty  was  paid,  the  plaintiff  ought  to  have  de- 
manded the  goods,  and  if  the  defendants  had  refused  to 
deliver  them,  thev  would  in  that  case  have  been  re- 
sponsible. 

Rule  refused. 
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Brandling  against  Barrington.  Af^nth 

''[''HIS  was  an  action  oh  the  case  brought  against  the  Whewceruin 

A  ^  goods  upon  a 

defendant  as  sheriff  of  the  county  palatine  oF  Dur^  farm  were 
ham,  for  removing  the  goods  of  a  tenant  from  certain  of  a  writ  of 
premises  rented  by  him  of  the  plaintiff,  without  having  j^^rt  the  oc- 
paid  the  plaintiff  one  half  year's  rent  tfcen  due  for  the  ~f  of'tiTlS^rt 
same  premises,  against  the  form  of  the  statute  8  Anne^  ^kJm^^^m 
C.14.     The  defendant  pleaded  the  fifeneral  issue,  and  on  •ftcrwirdf, 

'  °  upon  his  de- 

the  trial  at  the  assizes  for  Durham^  in  the  summer  1824,  fault,  forfeited 

,  ^  to  the  bishop, 

belbre  Htdlock  B.,  a  verdict  was  taken  for  the  piaintifi^   who,  hy  writ  to 

J  .  ,,  n    t  '     ^  the  sheriif,  or- 

damages  125/.,  subject  to  the  opinion  of  this  Court  on  dered  them  to 
the  following  case:    John  Hudson  was  tenant  to  the  the^ny&t 
plaintiff  of  certain  lands  and  premises  in  the  parish  of  ^^j^u'^,  ja 
Cheder^e-street^  in  the  county  ot  Durham,  from  the  12th  Jjf^,**'*^ 
of  J*iy  1822  to  the  12th  of  Mat/ 1823,  and  on  the  22d   Held,  that  the 

•^  "  '  shenffwasnot 

day  of  November  1822,  the  sum  of  125/.  was  due  from  bound  to  pay 

,     ,  the  landlord 

nun  to  the  plaintiff  for  one  half  year's  rent  of  the  same  half  a  year's 
premises,  and  continued  to  be  due  until  and  at  the  time  before  he  re- 
of  the  defendant's  entry  as  hereinafter  mentioned.     On  goods. 
the  17th  of  January  1823,  the  defendant,  as  sheriff  of  the 
county,  entered  upon  the  premises  and  seized  certain 
goods  oFHudson*8  theii  being -upon  the  premises,  and  to 
a  greater  amount  than  the  rent  due,  by  virtue  of  a  writ 
of  pone  per  vadios,  tested  the  10th  day  of  January,  and 
issued  on  the  1 5th  out  of  the  Court  of  Chancery  of  the 
said  county  palatine,  at  the  suit  of  one  WiUiam  Thomp-^ 
sonj  and  returnable  in  the  court  of  pleas  at  Durham  on 
the  25tb  of  the  same  month.    Hudson  did  not  appear,  at 
the  return  of  the  writ,  and  thereupon  on  the  same  day  was 
out  of  the  said  court  of  pleas  a  process  called  an 

I  i  2  extract. 


Bkavdukg 
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1827.  extract,  directed  to  the  defendant  as  sherifl^  on  receipt 
of  which  he  made  his  warrant  to  the  bailiff,  who  had 
Keized  and  had  continued  in  possession  of  HudsoM's 
goods,  under  the  writ  of  pone  per  vadios,  requesting 
him  thereby  to  deliver  over  to  the  plaintiff  in  the  actioQ 
the  goods  which  had  been  attached,  in  satis&ctioc  of 
his  damages.  The  bailiff,  on  the  receipt  of  the  wamuit, 
proceeded  to  a  sale  of  the  goods  by  auction  on  the  18th 
of  Februa^i/j  he  being  an  auctioneer,  and  acting  as  such 
at  the  sale.  On  the  26th  of  January  the  sheriff  had 
notice  that  the  sum  of  ]  25/.  was  due  from  Hudson  to 
the  plaintiff,  for  rent  of  the  said  premises;  but  the  bailii^ 
without  paying  over  to  the  plaintiff  any  part  of  such 
rent,  delivered  the  goods  to  the  purchasers  at  the  uJk, 
who  removed  them  off  the  premises,  the  rent  being  then 
and  stiU  unsatisfied.  The  bailiff  paid  over  the  proceeds 
of.  the  sale  to  the  attorney  of  Thompson^  the  pUintiff  in 
the  cause,  and  received  from  him  thereout  the  amount 
of  his  charge  for  keepini^  possession  from  the  attachment 
of  the  goods,  under  the  writ  of  pone  per  vadios,  up  to 
and  with  the  day  of  sale,  and  the  expences  of  the  sale. 
The  bailiff  returned  the  auction-sheet  to  the  defendant, 
who  certified  thereon,  that  the  goods  had  been  attached 
by  virtue  of  a  writ  of  pone  per  vadios,  and  afterwards  sold 
by  virtue  of  a  wTit  of  extract  in  satisfaction  of  ThompsotCs 
damages  and  costs ;  and  upon  this  cortificate  the  auction- 
duty  was  remitted  under  I  he  19  G.  3.  r.  5(5.  5.  15. 

The  practice  of  the  courts  of  tlie  county  palatine 
of  Durham^  as  respects  this  question,  is  as  follows :  — 
When  the  plaintiff  sues  the  writ  of  pone  per  vadios 
out  of  the  court  of  Chancery,  he  makes  an  affidavit 
of  the  amount  of  the  debt  due  to  him,  which  is  filed 
in  that  court,  and  which  amount  being  indorsed  on  the 
writ,  is  a  guide  to  the  officer  who  executes  the  writ, 

as 
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as  to  the  value  of  the  goods  by  which  he  attaches  the        1827* 
debtor.     If  the  writ  is  executed  more  than  four  days       — — 

B&AVDUlfO 

before  the  return,  the  debtor  has  till  twelve  o'clock  of       agaifui 
the  morrow  or  the  return-day  to  appear ;  if  withm  four 
days  of  the  return,  he  has,  by  a  modern  rule  of  court, 
four  days  after  the  return  to  appear,  and  on  appearance 
he  may  cast  an  essoign  to  the  next  court-day.     If  he 
does  not  appear  at  the  regular  time,   a  minute  of  his 
default  is  marked  upon  the  writ  by  the  prothonotory  of 
the  Court  of  Pleas.     The  plaint  of  the  writ  is  afterwards 
entered  in  a  book,  called  the  Remembrancer's  Book, 
and  immediately  after  the  entry  in  the  book,  the  word 
default  is  added,  and  at  the  instance  of  the  plaintifi^  an 
extract  is  issued,  directed  to  the  sheriff,  and  the  sheriff 
makes  his  warrant  to  the  bailiff,  in  the  forms  respectively 

m 

used  in  this  case.  No  judgment  is  signed,  nor  other 
proceedings  taken  in  court,  save  as  above  stated.  On 
the  receipt  of  the  warrant,  the  bailiff  to  whom  it  is  di- 
rected, and  who  is  always  the  same  officer  who  has 
made  the  attachment  under  the  writ  of  pone  per  vadios, 
proceeds  to  sell  the  goods.  If  he  himself  is  an  auc- 
tioneer, he  acts  as  such  at  the  sale,  if  not,  the  auctioneer 
is  engaged  by  him  or  by  the  plaintiff's  attorney ;  and  the 
expences  of  the  sale,  together  with  those  of  keeping 
possession  of  the  goods  under  the  writ  of  pone,  up  to 
and  with  the  day  of  sale,  are  in  all  cases  paid  by  the 
plaintifPs  attorney,  or  otherwise  delivered  to  the  bailiff 
from  the  proceeds  of  the  sale.  The  plaintiff  is  then 
satisfied  his  demand,  according  to  the  amount  sworn  to 
by  him  in  his  aflSdavit  of  debt,  and  the  surplus,  if  any, 
is  refonded  to  the  debtor.  In  case  the  debtor's  goods 
have  been  attached  at  the  several  suits  of  two  creditors^ 
and  extracts  have  issued  in  each  suit^  the  demands  of 
the  several  creditors  are  satisfied  in  the  order  in  which 

lis  the 
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1827.       the  respective  writs  of  pone  per  vadios  have  been  exe- 
-,"""""       cuted  by  the  seizure  and  attachment  of  the  defendant's 

againti  gqods  under  them  respectively.  The  sheriff  does  not 
receive  any  poundage  on  these  sales,  but  in  the  pre- 
sent case  and  in  every  case  since  the  passing  of  the 
19  G.  3.  c.  56.  the  sheriff  has  made  a  cerUficate  to  the 
excise  under  the  fifteenth  section.  These  proceedings 
are  final ;  and  after  his  default  has  been  recorded  by  the 
prothonotary,  as  stated  above,  the  defendant  is  not  per- 
mitted to  come  in  subsequently  and  contest  the  debt 
upon  any  terms  whatsoever. 

The  following  are  copies  of  the  writ  of  pone  per  vadios 
and  extract:  "  George  the  Fourth,  by  the  grace  of  God,&c« 
To  the  sheriff  of  Durham^  greeting :  If  William  Thompson 
make  you  secure  of  prosecuting  his  claim,  then  pat  by 
giages  and  safe  pledges  Join  Hudson,  late  of  the  city  of 
Durham,  in  your  county,  yeoman,  that  he  be  before  our 
justices  at  Durham^  on  the  25th  day  of  January  instant,  to 
shew  for  that,"  &c.  Here  followed  counts  in  assumpsit 
for  goods  sold,  and  the  money  counts  concluding  to  the 
plaintiff's  damage  of  500/.  The  sheriff  returned,  that 
he  had  attached  him  by  certain  goods  mentioned  in  a 
schedule  annexed.  The  writ  of  extract  was  as  follows: 
"  An  extract  of  the  fines,  amerciaments,  and  forfeitures 
lost,  charged,  and  coming  forth  at  the  sessions  or  court 
of  pleas  held  at  Durham  the  25th  day  of  January,  in 
the  third  year  of  the  reign  of  our  sovereign  Lord  Gecrge 
the  Fourth,  before  James  JSaA-a-,  Master  of  Arts,  Spir- 
itual Chancellor  of  the  diocese  of  Durham,  Alexander 
Logan,  Esquire,  and  others,  their  fellow-justices  of  our 
sovereign  Lord  the  King,  in  the  county  palatine  of 
Durham  and  Sadbcrge. 

The  Honourable  William  Kepple  Barrington,  sheriff  of 
Durham,  195/.  upon  him  charged  for  the  value  of  divers 
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goods  and  chattels  specified  In  a  certain  schedule  hereunto 
iannexedy  late  of  John  Hudson,  late  of  the  city  of  Durham^ 
!h  his  county,  yeoman,  which  were  attached  ly  the  said 
sheriff^  and  forfeited  to  the  Bishop  of  Durham  that  same 
session  or  court  of  pleas,  because  the  said  John  did  not 
ifppear  on  that  day  to  answer  William  Thompson  of  a  plea 
of  ^respaiss  on  tne  case  to  the  damage  of  the  said  William 
cfS(M.  asne  was  attached  by  the  said  plaintiff. 

"  Mr.  Sheriff, 

*  f       r     ^  ■ 

**  The  goods  and  chattels  above-named  were  forfeited 
to  the  Lord  Bishop  of  Durham :  his  Lordship  is  pleas^ 
that  they  be  assigned  over  to  the  said  plaintiff  in  satjs- 
fiu:tion  of  so  much  of  his  damages  above  specified  as  the 
value  thereof  doth  amount  unto,  which  is  to  be  allowed 
you  in  your  account  by  the  said  Bbhop,  and  which  his 
Lioklship  hath  empowered  us  to  signify  unto  you." 

"f-  >Co»„i..i»»i.- 
«  H,  D. } 

Ingham  for  the  plaintiff  The  claim  of  the  plaintiff  in 
this  case  depends  upon  the  statute  8  Ann.  r.  14.  5. 1.  (a), 

(a;  Bj  which  it  was  enacted,  "  That  no  gooda  or  duftteli  wbataotver, 
Ijing  or  being  in  or  upon  any  mesfuage,  lands,  or  tenements,  which  ate 
or  shall  be  leased  for  lilb  or  liTes,  term  of  yean,  at  will,  or  otherwise  shall 
be  liable  to  be  taken  by  virtue  of  any  execution  on  any  pretence  wiiatao- 
crer,  unless  the  party  at  whose  suit  the  said  execution  is  sued  out  sha)l^ 
before  the  remoral  of  such  goods  from  off  the  premises  by  ▼irtue  of  such 
execution  or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff, 
all  such  sum  or  sums  of  paoney.as  are  or  shall  be  due  fiir  rent  for  the  said 
premises  at  the  time  of  the  taking  such  gooda  and  chattels  by  virtue  of 
such  execution ;  prorided  die  said  arrears  of  rent  do  not  amount  to  more 
than  one  year's  rent;  and  in  case  the  said  arrean  shall  exceed  one  year's 
rent,  then  the  party  at  whose  suit  such  execution  ia  sued  out,  paying  the 
landlord  or  his  bailiff  one  year's  rent,  may  proceed  to  execute  his  judg- 
ment, as  he  might  have  done  before  the  making  ot  this  act ;  and  the 
abcriff  or  other  officer  is  hereby  empowered  and  requirsd  to  levy  and  pay 
to  the  plaintiff,  as  well  the  money  so  paid  for  rent  as  the  execution 
money." 

I  i  4  which 
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:    against 


which  is  a  remedial  statute;  and  if  this  case.be  within 
the  mischief  intended  to  be  remedied,. it  ought  to  be 
held  within  the  remedy,  even  if  not  within  the  words» 
Com.  Dig.  Parlt.  {R.  15.)  The  statute  was  made  **  for 
the  better  security  of  rents,  and  to  prevent  fraudulent 
removals  by  tenants;"  and  5.1.  appears  to  have  been 
intended  to  operate  as  a  protection  for  the  landlord, 
wherever  by  process  of  law  he  is  deprived  of  his  remedy 
by  distress.  This  is  a  fair  provision  for  the  landlord, 
upon  whose  land  the  stock  has  been  fed  and  the  crops 
produced,  and  is  also  beneficial  to  the  tenant,  as  it 
enables  the  landlord  to  show  him  indulgence  without 
risk  of  loss.  In  Henehett  v.  Kimpson  (a)  it  was 
contended  that  the  statute  applies  only  to  executions 
hy  a  flaint^i  and  certainly  the  words  warrant  that 
argument;  but  the  Court  said  it  should  be  liberally 
construed,  and  they  held  it  to  extend  to  a  judgment  and 
execution  by  the  defendant.  Upon  the  same  principle  it 
was  held  in  Dixon  v.  Smith  {b\  that  where  a  sequestration 
issued  out  of  the  Court  of  Chancery,  which  is  process 
to  bring  the  party  into  court,  the  landlord  was  entitled 
to  a  year's  rent,  the  sequestration  being  an  execution 
within  the  equity  of  the  statute.  Again  in  Greaves  v. 
U Acastro  [c\  where  goods  were  seized  under  a  ciipias 
utlagatum,  the  Court  of  Exchequer  ordered  that  a  year's 
rent  should  be  paid  to  the  landlord  out  of  the  monies 
in  the  hands  of  the  sheriff;  and  in  &L  John^s  CoU^  v. 
Murcott  (e/),  Lainrence  J.  cited  and  approved  of  that 
decision.  Perhaps  it  will  be  said  that  in  the  present 
case  there  was  no  judgment,  and  that  the  statute  8  Ann, 
c,  14.  applies  only  to  executions  upon  judgments.    But  in 


(A)  2  WUs,  1 40. 
(r)   Bunb,  194. 


{b)    1  StrnrnU.  457. 
{(I)  7  T,  7?.  2G4. 
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Gilb»  on  Distresses^  16.  {a\  it  is  said  respecting  process  of  18d7* 
attachment*  **  Where  this  process  issues  out  of  a  court  _ 
of  record  there  is  no  doubt,  but  if  the  defendant  makes  againM 
default,  the  goods  he  was  attached  by  are  forfeited, 
because  in  such  case  there  is  a  Judgment  of  the  king^s 
court  of  record  condemning  the  goods,  which  alters  the 
property."  So  in  this  case  if  the  record  were  regularly 
made  np,  the  judgment  of  forfeiture  would  appear  as  in 
Harsmicke  v.  Porter  {b\  '^  therefore  the  said  horse  is 
forfeited  to  the  Lord  the  King."  If  it  be  argued  that 
'the  capias  utlagatum  was  necessary  to  execute  the  judg- 
ment of  outlawry,  and  that,  therefore,  the  case  of  out« 
lawry  difiers  from  the  present,  it  may  be  answered,  that 
although  the  goods  were  forfeited  to  the  bishop  without 
the  extract,  yet  that  process  was  necessary  to  perfect  the 
tide  of  the  party,  and  the  statute  speaks  of  execution* 
at  the  suit  of  the  party.  These  cases  establish  that  the 
statute  should  be  liberally  construed,  so  as  to  extend  its 
benefits  to  all  cases  within  the  mischief.  Now  the  mis- 
chief to  be  remedied  was  the  loss  sustained  by  landlords 
when  they  were  deprived  of  the  opportunity  of  dis- 
training for  rent :  that  loss  was  felt  in  all  cases  where 
the  goods  were  taken  into  the  custody  of  the  law.  lu 
Gilb.  on  DistresseSf  50.,  it  is  laid  down,  ^^  Goods  in  the 
custody  of  the  law  are  not  dUlrainable,  for  it  is  ex  vi 
termini  repugnant  that  it  should  be  lawful  to  take  goods 
out  of  the  custody  of  the  law ;  and  that  cannot  be  a 
pledge  to  me  which  I  cannot  bring  into  my  actual  pos- 
session." In  all  such  cases  it  appears  to  have  been  tlie 
object  of  the  legislature  that  the  goods  should  not  be 
applied  to  the  satisfaction  of  a  private  creditor,  until  the 

(a)  4th  eclil.  {I)  Cited  in  Lmnrnce  v.  N.thersell,  Dner^  199. 

landlord 
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BxjtittfCiiro 
tfgabut 


I8S7.  landlord  had  been  paid  a  year's  rent.  This  is  a  niiich 
stronger  case  tbian  that  of  outla'^ry;  for  thei'e  the  jiidg- 
nient  may  be  reversed,  the  tenant  may  be  reposisessect  of 
his  property,  and  the  landlord  'rest6red  to  bis  right  of 
ditftre^s,  but  here  it  is  stated  m  the  'caise  that  'the  pro- 
ceedings are  absolutely  final. 

F.  Pollock  contr^.  It  is  not  necessary  to  decide  this 
case  in  favour  of  the  plaintiff,  in  order  to  give  efiect  to 
the  words  of  the  statute^  or  tlie  supposed  intention  of  the 
legislature.  The  declaration  charges  the  defendant  with 
wrongfully  removing  goods  from  certain  premises  without 
having  paid  the  landlord  one  half  year's  rent  then  due  for 
those  premises.  Now  it  appears  that  when  the  defendant 
ih  the  action  made  default  the  goods  were  forfeited  to 
tfie  Bishop,  and  he  being  pleased  that  an  assignmeni 
should  be  made  to  the  plaintiff,  an  order  tp  that  efiect 
was  made,  and  the  sheriff  in  obedience  to  that  order  sold 
the  goods,  and  delivered  over  the  proceeds.  It  is  im- 
possible to  say  that  he  was  a  wrong-doer  in  obeying  that 
process,  nor  is  there  any  case  to  support  such  an  opinion. 
In  the  case  of  Dixon  v.  Smith  an  application  was  made 
to  the  equitable  jurisdiction  of  the  Court  into  which  the 
sequestrators  had  paid  the  money  levied;  it  was  not 
agninst  the  sequestrators  themselves.  So  in  Greaves  v. 
ly Acastrn  the  application  was  to  the  equity  of  the  Court 
of  Exchequer.  The  statute  S  Ann,  c.  14.  was  never 
intended  to  apply  to  such  a  case  as  the  present:  the 
word  exeaition  in  that  enactment  means  execution  on  a 
judgment,  according  to  the  opinion  of  Lord  Ellaiborougk 
in  Lee  v.  Lopes  {a).     There  the  assignees  of  a  bankrupt 

{n)    15  East,  ^30, 

were 


IN  THE  Eighth  Year  of  GEORGE  IV.  475 

were  seeking  to  set  aside  on  execution,  and  to  compel        18S7« 

the  sherifF  to  pay  them  the  amount  of  the  levy :  his  answer       — 

BnAXDiaiia 

was,  that  be  had  paid  over  part  to  the  landlord,  but  the        og^i^ti 
Court  held  that  he  was  not  thereby  protected. 

Ingham  in  reply.  The  ground  of  the  decision  in  Lee 
V.  Lopes  was  that  the  sheriff  had  taken  in  execution 
goods  which  belonged  to  the  assignees,  and  the  landlord 
had  a  right  to  distrain  for  the  rent-arrear,  notwith- 
standing the  bankruptcy.  Not  being  deprived  of  his 
remedy  by  distress,  he  could  have  no  claim  to  the  benefit 
of  the  statute  8  Ann.  c.  14. 

Lord  Temteroen  C.  J.  I  am  of  opinion,  thai  the 
plaintiff  in  this  case  is  not  entitled  to  recover.  It  is  an 
acdon  charging  the  defendant,  as  sheriff  of  the  county 
palatine  of  Durham,  with  having  removed  the  goods  of 
a  tenant  from  the  premises  in  his  occupation  without 
having  paid  to  the  landlord  one  half  year's  rent  then 
due,  contrary  to  the  form  of  the  statute  SAnn.c.l4r, 
Now  the  statute  speaks  only  of  goods  taken  by  virtue  of 
any  execution^  and  the  plain  sense  of  the  words  is  con« 
fined  to  executions  on  judgments.  The  process  under 
which  the  sheriff  seized  and  sold  the  goods  in  question 
was  not  process  of  execution  on  a  judgment,  it  was  not 
therefore  within  the  words  of  the  statute.  But  it  is  said^ 
that  it  was  within  the  equity.  Speaking  for  myself 
alone,  I  cannot  forbear  observing,  tliat  I  think  there  is 
always  danger  in  giving  effect  to  v/hat  is  called  the  equi^ 
of  a  statute,  and  that  it  is  much  safer  and  better  to  rely 
on  and  abide  by  the  plain  words,  although  the  legislature 
might  possibly  have  provided  for  other  cases  had  their 
attention  been  directed  to  them.     Then  a  case  was  cited 

from 


4l»  '     '4SMfEii  M  EASVER  TBUM 

'I9tti  tnkn  Brndimj^s  Bepom  as  to  the  dbwtmoe  <€'  tait  in 
ibib  isase.of  outlawiy  on  ci?il  prooest :  tba^  howafery  wtft 
not-m  ptoeeeding  by  action  againit  the  Amit^  but  1i^ 
iippliralion  to  the  fiivonr  of  the  Coun  of  EacdieqiMsr  $  atad 
in^earlier  casesy  where  the  outkwiy  was  at  the  amt  of 
the  cfowiiy  a  sinuhir  application  was  disodtoed.  Anodier 
ttim,  that  of  ZKmi  Y.  Smithy  was  dted  fihom  1  SwtmMmf 
Ittt  that  also  was  «n  application  to  the  eoart  into  irhSkk 
f^  psooeeds  of  a  sequartration  had  been  pl^  and  no 
oonqdaint  was  made  against  the  aequestratoes.    In  Ae 


of  fir.  Jdktfs  CoU^e  Y.  Mwreoti  an  ootkwiy  had 
taken  plaoe^  and  then  a  distress  fiir  rent  was  made^  and 
the  outlawry  was  afterwards  re?ersed ;  then  the  eaae  waa 
the  saase  as  if  the  outlawry  had  nerer  been  pronottn^ady 
iMMl'die  distress  was  aYailable.  None  of  these,  caadl 
gDvem  the  present  It  appears  to  me  that  the  pisftiBir 
^  mistakni  his  coarse^  and  that^  instead  of  ailndglhe 
jrtieri£^  he  should  have  applied  by  way  of  petition  to  the 
bishop's  court  What  would  have  been  the  efiect  of 
such  a  petition  it  is  impossible  to  say ;  but  upon  the 
authority  of  the  cases  which  have  been  referred  to,  it 
probably  would  not  have  been  dismissed  without  mudii 
consideration.  If  upon  the  process  of  pone  the  party 
appears,  the  goods  by  which  he  has  been  attached  are 
released,  otherwise  they  are  forfeited  to  the  bishop  jure 
regali,  and  are  at  his  disposal.  An  application  to  him 
under  such  circumstances  would  be  very  like  the  ap- 
plication to  tlie  Court  of  Exchequer  in  the  case  of  out- 
lawry on  civil  process,  'and  it  would  be  in  his  power  to 
grant  relief  to  the  landlord.  But  I  think  that  tlie  land- 
lord cannot  treat  the  sheriff  as  a  wrong-doer,  and 
tlierefore  our  judgment  must,  in  this  case,  be  for  tlie 
defendant. 

Bayley 


BAMMinOWWrn 
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BatletJ.  I  certainly  think  that  the  present  case  1897* 
comes  within  the  mischief  intended  to  be  remedied  by  ., 
the  statute  8  Ann.  c.  14.  s.  1.,  and  I  should  have  been  ^  fff^^ 
better  satisfied  if  it  could  have  been  brought  within  the 
&ir  construction  of  the  words  of  that  enactment.  The 
object  of  the  legislature,  no  doubt,  was  to  secure  to  the 
landlord  the  payment  of  one  year's  rent  in  preference  to 
any  other  creditor,  and  that  was  equally  beneficial  to 
the  tenant,  for  whom  it  procured  the  indulgence  of  bis 
hndlonl,  whereas,  but  for  the  statute,  he  would  expect 
to  be  distrained  upon  as  soon  as  his  rent  became  in 
arrear.  But  I  think  we  should  be  attributing  too  com^ 
prchensive  a  meaning  to  the  words  of  this  statute,  if  we 
held  that  it  entitled  the  present  plaintiff  to  payment 
of  tlie  rent  due  to  him.  The  goods  of  the  tenant  were 
not  taken  in  execution^  although  that  which  has  been 
done  may  have  had  the  effect  of  an  execution.  The 
writ  of  pone  is  similar  to  the  distringas  issued  out  of 
this  court  for  the  purpose  of  compelling  an  i^pearance. 
Under  the  latter  the  sheriff  may,  by  order  of  the  court, 
sell  the  goods  seized,  and  deliver  over  the  proceeds  to 
the  plaintiff  witliout  paying  to  the  landlord  a  year's 
rent.  The  writ  of  pone  issues  to  compel  an  appearance : 
if  the  party  attached  does  appear,  his  goods  are  restored ; 
but  if  he  makes  default,  they  are  forfeited  to  the  bishop, 
who  may  dispose  of  them  as  he  thinks  fit.  The  order 
to  deliver  them  to  the  plaintiff  is  made  by  him  ex  gratiA, 
and  the  sheriff,  acting  under  that  order,  is  clearly  pro- 
tected.  The  observations  made  by  my  Lord  Tenierden 
shew  that  the  cases  of  outlawry  are  not  authorities  in 
favour  of  the  plaintiff's  right  of  action.  For  these 
reasons  I  concur  in  thinking  that  a  nonsuit  must  be 
entered. 

HOLROTD 
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IW?:  HoLROYi>  J.    I  entirely  agree  with  the  view  which 

'"      hlui  been  taken  of  this  question.     This  case  does  not 

mgaimM  appear  to  have  been  contemplated  by  the  legidatore^ 
although  it  may  perhaps  be  within  the  mischief  which 
they  intended  to  remedy  by  the  8  Ann,  c.  14.  Thb 
givmg  of  the  goods  to  the  plaintiff  was  a  mere  voluntary 
act  of  the  bishop,  to  whom  they  had  been  forfeited,  and 
who  had  power  to  dispose  of  them  as  he  thought  fit 
The  proper  course  for  the  present  plaintiff  was  to  ap- 
ply to  the  bishop  by  way  of  petition ;  then  he  might 
have  obtained  relief,  but  he  has  no  right  to  recover 
against  the  sheriff. 

LtTTLSDALE  J.     It  appears  to  me  that  this  case  does 
not  come  within  the  statute.     The  writ  of  pone  is  not 
an  ^execution,  although  it  may  in  some  cases  have  the 
effect  of  'an  execution.     Besides,  it  is  clear  that  in  this 
case  the  directions  of  the  statute  could  not  be  complied 
with.     It  provides,  that   the  party  at  whose  suit   the 
execution  issues  shall  pay  to  the  landlord  the  rent  in 
arrear,  provided  that  does  not  exceed  one  year's  rent; 
and  that  he  may  then  proceed  to  execute  his  judgment 
as  he  might  have  done  before  the  passing  of  the  act; 
and  he  is  authorised  to  levy  the  money  paid  over  for 
rent  as  well  as  tlie  execution  money.     Here  the  au- 
thority of  the  sheriff  as  to  seizure  was  at  an  end  as  soon 
as  the  party's  goods  were  seized  under  llie  pone ;  and 
when  he  was  afterwards  ordered  by  the  bishop  to  sell 
those  goods  and  pay  over  the  proceeds  to  the  plaintiff, 
the  statute  did  not  give  him  authority  to  levy  in  addition 
any  sum  that  was  due  for  rent. 

Postea  to  the  defendant 
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Wymek  against  Kemble  and  Masterman,       ^^tltL 

TROVER  for  bank  notes^   money,  household  fur-?  Where  ^..har- 
iog  ■  debt  from 

niture,  and  stock  in  trade.     Plea,  the  general  issue.  B.  secured  to 
At  the  trial  before  Lord  Tenterden  C.  J*  at  the  West--  of  attorney, 
minster  sittings  after  Trinity  term  1826,  a  verdict  was  Judgroent'by 
found  for  the  plaintiff,  subject  to  the  opinion  of  th^  fo^,lt|^i^ed 
Court   upon    the    following  ca$e:     John   Mileham,  *  JL^l'J*'*"! 
grocer,  being  indebted  to  the  plaintiff  in  the  sum  of  •*»««^*Wilof 
62SL  iSs.  for  money  lent,  secured  to  the  plaintiff  by  goods seiiad, 

and  B,  banng 

a  warrant  of  attorney  bearing  date  the  24th  day  of  soon  afterwaids 
Tehrmry^  in  the  year  of  our  Lord  i819,  the  plaintiff  on  rupt,  his  nug- 
the  10th  Aoy  oi  Naoemler  1825,  entered  up  judgment  byJJ^^f  J^ 
non  sum  informatus  thereon,  and  a  writ  of  fieri  facias  at  J^^^^fJ^* 
the  suit  of  the  plaintiff,  indorsed  to  levy  627/.  18*.,  was  J°  ^*^^^ 

*  '  •'  brought  an  ao- 

issued  on  the  same  day  upon  such  judgment,  by  virtue  Uonoftroirer 

for  them : 

of  which  writ  the  sheriff  of  Middlesex  on  the  same  day,  Held,  that  he 

was  not  a  ere* 

the  loth  day  of  Naoember  1825,  levied  upon,  the  stock  ditor,  haWng 
in  trade,  goods,  and  chattels  of  John  Mileham  within  bis  daltTwitUii 
bailiwick;  and  having  cau^  them  to  be  duly  appraised,.  ^i6.  r'los. 
by  bill  of  sale  duly  executed,  bearing  date  the  5th  day  ^^^^^^^ 
of  December,  in  the  year  of  our  Lord  1825,  in  consider-  co^er. 
otion  of  402/.  17s^  bargained  and.  sold  the  sud  goods 
and  chattels  taken  in  execution  at  the  suit  of  the  said 
plaintiff^  to  have  and  to  hold  the  same  to  the  said  plain- 
tiff as  his  own  goods  and  chattels  to  his  own  use  for 
ever;  and  on  the  same  day  formally  delivered  possession 
to  the  pliuntiff  of  the  said  goods  and  chattels;  from 
which  time  subsequently  tlie  plaintiff  carried  on  the 
business  of  grocer  on  tb^  same  premises  in  his  own 
name.     On  the  2Sd  of  December  1825»  John  Mileham 
declared  himself  insolvent^  and  on  the  SOtb  of  De-* 

cember 
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18«7. 

Wtxkii 

ogamMt 


cember  a  commission  of  bankrupt  against  him  was  sealed, 
and  on  the  following  day,  the  3 1st  day  of  December^  the 
messenger  under  such  commission  seized  possession  of 
all  the  money,  goods,  and  chattels  upon  the  premises 
comprised  in  the  said  bill  of  sale;  which  messenger, 
under  such  commission  of  bankrupt,  continued  in  pos- 
session until  the  3d  day  of  March  1826,  when  the  de- 
fendants (who  had  before  then  been  chosen,  and  were 
then  assignees  of  the  bankrupt  John  Mileham  under 
such  commission  of  bankrupt,)  sold  by  public  auction 
the  whole  of  the  said  goods  and  chattels  on  the  pre- 
mises, and  received  the  proceeds  thereof^  together  with 
the  money  of  which  the  messenger  possessed  himself  as 
aforesaid,  and  also  such  sums  of  money  as  had  been 
realized  by  the  sale  of  the  goods  on  the  premises  during 
the  possession  of  the  messenger.  The  goods  were  de- 
manded before  the  sale  from  the  defendants,  who  re- 
fused to  deliver  them  up. 


ParJce  for  the  plaintiff.  The  question  is,  whether  the 
assignees  by  relation  under  the  old  bankrupt  law,  or  by 
virtue  of  the  108th  section  of  the  6  G.  4.  c.  16.  (a),  are 
entitled  to  retain  possession  of  the  goods  in  question 
against  the  plaintiff^  who  bought  them  under  an  exe- 
cution completely  executed  before  the  bankruptcy.     In 


(a)  By  which  it  was  enacted,  "  That  no  creditor  having  security  for 
his  debt,  or  having  made  any  attachment  in  London  or  any  other  place  by 
▼irtue  of  any  custom  there  used,  of  the  goods  and  chattels  of  the  bank- 
nipt,  shall  receive  upon  any  such  security  or  attachment  more  than  a  rate- 
able part  of  such  debt ;  except  in  respect  of  any  execution  or  extent  served 
and  levied  by  seizure  upon ,  or  any  mortgage  of,  or  lien  upon  any  part  of 
the  property  of  such  bankrupt  before  the  bankruptcy  ;  provided  that  no 
creditor,  though  for  a  valuable  consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession,  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall 
be  paid  rateable  with  such  creditors." 

Small' 


KmiUi 
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Smalkomb  v.  Cross  {a)  it  was  held  that  goods  were  bound        1827* 
by  a  sale  under  a  fi.  fa.,  although  they  ought  to  have 
been  seized  under  a  prior  writ;  and  Holt  C.  J.  says,       ^f'^ 
<^  If  a  writ  be  delivered  to  the  sheriff  against  A.^  and 
before  it  be  executed  A»  becomes  bankrupt,  the  execu- 
tion is  superseded."     In  Cole  v.  Daoies  {b)  it  was  held 
that  a  seizure  of  goods  under  a  fi.  fa.  was  not  afiected 
by  a  subsequent  bankruptcy.    The  seizure  of  the  goods, 
then,  was  formerly  the  dividing  point,  and  the  question 
depends  upon  the  6  G.4«.  c.  16-  s.  108.   Upon  that  section 
two  things  are  clear :  first,  that  the  legislature  meant  to  * 
make  a  diffidence  between  judgments  after  verdict  and 
those  by  confession  or  nil  dicit;  secondly,  that  the  enact- 
ment cannot  refer  to  all  such  judgments,  for  then  the 
assignees  might  recover  money  levied  many  years  before 
the  bankruptcy.     It  is  consistent  with  the  words  of  the 
enactment  to  say  that  a  creditor  obtaining  judgment 
after  verdict  has  a  right  to  the  goods  if  they  are  seiased 
before  the  bankruptcy,  but  that  in  the  other  cases  he 
has  no  right  unless  the  execution  has  been  perfected  by 
a  sale.     If  at  the  time  of  the  bankruptcy  the  party  baa 
no  further  need  of  his  judgment,  but  ha&  the  fruits  of 
it  in  his  possession,  the  clause  in  question  does  not 
apply.     In  Taylor  v.  Taylor  {c)  this  Court  refused  an 
application  by  the  assignees  of  a  bankrupt  to  set  aside 
an  execution  issued  before  the  bankruptcy,  and  intimated 
that  it  was  a  question  for  the  Court  of  Chancery.    If  so, 
the  present  plaintiff  is  at  alUevents  entitled  to  the  judg- 
ment of  this  Court. 

F.  Pollock  contra.    The  question  certainly  is,  whether 

(o)  1  L(L  Rajfnu  25  U         (6)  1  Ld.  Rmjm.  724.         (c)  5  P.  if  C.  392. 

Vol.  VI.  K  k  the 
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•18£7.       the  plaintiff  is  ivithin  the  6G.4.  c.l6.  sAOS.  as  <<  a 
person  availing  himself  of  an  execution  ? "     It  is  con- 

ogains/^  tended  that  now  the  dividing  point  is  the  perfection  of 
the  execution,  and  that  at  all  events  the  remedy  of  the 
assignees  is  in  a  court  of  equity  only.  An  answer  to 
the  latter  point  may  be  derived  from  the  S  G*  4*.  c.  dd. 
1.2.,  which  enacts  that  certain  warrants  of  attorney 
shall  be  deemed  void  against  the  assignees,  and  then 
provides  that  they  shall  recover  back  all  monies  levied 
by  virtue  of  any  judgment  upon  such  instruments.  Hie 
'  statute  in  question  has  not  any  such  provision  in  express 
terms ;  but  where  a  party  is  by  that  enactment  prevented 
from  availing  himself  of  an  execution,  it  is  reasonable 
to  allow  the  assignees  the  same  remedy  as  in  the  other 
case.  [^Bai/ley  J.  The  party  may  by  his  own  vigilance 
protect  himself  from  the  consequences  of  the  S  GL  4. 
c.  89.]  As  to  the  other,  which  is  the  principal  questkxi, 
the  81st  section  of  the  6  G.  4.  c,  16.  must  be  taken  into 
consideration.  That  makes  certain  transactions,  and, 
amongst  others,  executioris^  valid,  provided  they  were 
executed  and  levied  two  months  before  the  issuing  of 
the  commission;  but  the  81st  section  does  not  men- 
tion judgments  by  confession  or  nil  dicit,  and  therefore 
it  seems  that  the  legislature  intended  by  the  subse- 
quent section  to  make  such  judgments  invalid  at  all 
events.  [_Bnyley3.  The  81st  section  only  applies  where 
there  has  been  a  prior  act  of  bankruptcy ;  it  therefore 
differs  altogether  from  the  108th.  Your  argument  goes 
to  the  extent,  that  the  assignees  may  at  any  period,  even 
after  the  lapse  of  ten  years,  rfecover  money  levied  under 
a  judgment  by  confession.]  If  the  argument  is  good, 
that  certainly  will  be  the  consequence. 


Lord 


IN  THE  Eighth  Year  of  GEORGE  IV.  488 

Lord  Tenterden  C.  J.  The  plaintiff  in  this  cose  1827» 
seeks  to  recover  the  value  of  certain  eqods  which  were  ,„ 
taken  out  of  his  hnnds  by  the  defendants.  He  had  .^s^^*^ 
become  the  purchaser  of  those  goods  from  the  sheri£P, 
who  had  seized  them  under  a  fieri  facias  issued  by  the 
plaintiff  against  the  bankrupt.  The  seizure  and  sale 
were  perfect  and  complete  before  the  act  of  bankruptcy ; 
the  plaintiff  therefore,  by  the  general  rules  and  prin- 
ciples of  law,  is  entitled  to  maintain  this  action,  unless 
there  be  some  legislative  enactment  to  prevent  it.  It  is 
said  that  the  6  G.  4.  c.  16.  s.  108.  is  such  an  enactment. 
The  statute  is  certainly  obscure;  but  I  think  that  a  rea- 
sonable construction  has  been  given  to  it  by  the  plaintiff's 
counsel;  for  it  seems  to  me  that  the  plaintiff  is  not 
within  the  class  of  persons  therein  mentioned.  He  was 
not  at  the  time  of  the  bankruptcy  **  a  creditor  having 
security,"  for  he  had  been  paid  by  means  of  the  exe* 
cution  before  the  bankruptcy  occurred.  The  section  in 
question  first  provides  that  ^^  no  creditor  having  security 
for  his  debt,  &c.,  shall  receive  upon  any  such  security 
more  than  a  rateable  part  of  such  debt ;"  then  follows 
an  exception  of  certain  cases,  "  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  upon 
or  any  mortgage  of  or  lien  upon  any  part  of  the  property 
of  the  bankrupt  before  the  bankruptcy."  That  applies 
to  creditors  having  security,  for  a  person  who  has  levied 
by  seizure  is  such  a  creditor :  he  has  a  security  by  his 
right  to  have  the  goods  sold.  Then  comes  the  proviso 
that  *'  no  creditor,  though  for  a  valuable  consideration, 
who  shall  sue  out  execution  upon  any  judgment  ob- 
tained by  default,  confession,  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  &ir 
creditors,  but  shall  be  paid  rateably  with  such  creditors." 

K  k  2  Now 
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Now  that  only  limits  the  exception,  and  the  exception 
applies  only  to  cases  falling  within  the  first  part  of  the 
section,  viz.  those  of  creditors  having  security.  The 
present  plaintiff  was  not  at  the  time  of  the  bankruptcy  a 
creditor  at  ail,  and,  therefore,  cannot  be  within  the 
operation  of  the  statute.  For  these  reasons,  I  am  of 
opinion  that  the  postea  must  be  delivered  to  the  plaintiff 


BayleyJ.  I  am  entirely  ofthe  same  opinion.  The  pro- 
viso fastens  upon  and  limits  the  exception,  and  that  only; 
and  I  think  that  the  exception  does  not  apply  to  any  class 
of  persons  who  are  not  within  the  description  in  the  former 
part  of  the  section,  '^  creditors  having  security  for  their 
debts."  But  the  plaintiff  at  the  time  of  the  act  of  bank- 
ruptcy had  ceased  to  be  a  creditor,  and,  thereforei  b 
not  affected  by  it. 

HoLROYD  and  Little  dale  Js.  concurred. 

Postea  to  the  plaintiff. 


Wednesday, 
Mat/  1 6th. 


Doe  on  the  demise  of  J.  Priestley  and  Jane  his 
Wife,  late  Jane  Hutton,  agairist  Calloway. 


A  surrender  of   I7JECTMENT  for  the  recovery  of  certain  premises, 

a  copyhold  was    Xli  ^     ^  -^  r 

duly  made  and  consisting  of  a  mcssuage  and  lands  with  the  appur- 

presented  by 

the  homage,       tcnanceS,    Situate  in   JVeedoii    Becky    in    the    county  of 

but  no  entry        -kt     ii  a  •  1         \   n      1 

of  such  surren-  Northampton^  against  the  derendant  as  tenant  in  pos- 
sentment'wM  sessioH,  but  which  ejectment  was  defended  by  the  an- 
wurtrollf:^       nuitants   hereinafter   mentioned.     At   the    trial   before 

Held,  that  such 

surrender  and  presentment  might  be  proved  by  a  draft  of  an  entry  produced  from  ibc 
muniments  ofthe  manor,  and  the  parol  testimony  of  the  foreman  of  the  homage  jury  wbo 
made  such  presentment. 

Holrtyd 
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HolrqydJ.j  at  the  Northampton  Summer  assizes,  1825,        1827« 
a  verdict  was  found  for  the  plaintiff,  subject  to  the 
<^inion  of  this  Court  on  the  following  case : 


Dos  dem. 


(iggjfltt 

The  premises  for  the  recovery  of  which  the  action  Caixowat. 
was  brought  are  copyhold  tenements  of  inheritance 
kolden  of  the  manor  of  Weedoti  Beckf  under  the  provost 
and  fellows  of  jEion  CoUegey  who  are  the  lords  of  the 
manor.  Thomas  Bennett^  hereinafter  mentioned,  was 
seised  in  fee  of  the  premises  in  ]  790.  The  following 
written  document  brought  from  among  the  muniments 
of  the  manor  of  Weedon  Beck  was  given  in  evidence  on 
the  part  of  the  plaintiff:  ^*  The  manor  of  Weedon  Beck^ 
in  the  county  of  Northampton.  The  1st  day  of  Ma^f 
in  the  year  of  our  Lord  1 790.  Be  it  remembered.  That 
on  the  day  and  year  above-written,  Thomas  Bentiettf 
late  of  Weedon  Beck  aforesaid,  but  now  of  Buckinghamj 
in  the  county  of  Bucks^  grazier,  a  customary  tenant  of 
the  manor  aforesaid,  and  Elizabeth  his  wife,  did  out  of 
court  surrender  by  the  rod  into  the  hands  of  the  lords  of 
the  said  manor,  by  the  hands  and  acceptance  of  Thomas 
Hearne^  Gent  (deputy-steward  of  the  same  manor,  and 
for  this  turn  and  purpose  only  lawfully  constituted  and 
appointed),  the  said  Elizabeth  being  solely  examined 
apart  from  her  said  husband,  by  the  said  deputy-steward, 
and  consenting,  according  to  the  custom  thereof,  all 
that  messuage,  &c.  (setting  out  the  premises  for  which 
the  action  was  brought),  to  the  use  and  behoof  of  Jane 
HtUton  of  Maids  Morton^  in  the  county  of  Bucks, 
spinster,  and  of  her  heirs  and  assigns  for  ever,  ac* 
cording  to  the  custom  of  the  said  manor,  by  the  rents 
and  services  therefore  due  and  of  right  accustomed: 
Provided  always,  nevertheless,  that  if  the  said  T.  Bennett, 
his  heirs,  executors,  or  administrators,  or  any  of  them, 

Kk  S  do 
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18S7*  do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  Jane  Hutton,  her  executors,  administrators,  or 
assigns,  the  full  sum  of  1000/.,  at  the  rate  of  4/.  10^.  for 


Dm  dem. 


Cauowat.     every  100/.  by  the  year,  upon  the  1st  day  of  November 
now  next  ensuing  the  day  of  the  date  of  these  presents; 
then  this  present  surrender  shall  be  void  and  of  nmie 
efiect,  or  else  be  and  remain  in  full  force. 
**  Taken  out  of  court  **  Thomas  BennetL 

the  day  and  year  first  ^^  Elizabeth  BenneU, 

above-written,  by  me, 

**  Thomas  Heame, 

**  Deputy-steward." 
Under  the  signatures  in  the  surrender  was  written  a 
memorandum  in  the  following  words :  *^  Presented  by 
David  Atchisofi,  foreman  of  the  jury,  at  a  court  held 
the  10th  day  of  December  1792."  By  the  custom  of 
tihe  manor  surrenders  may  be  taken  out  of  court  by  a 
deputy-steward,  and  surrenders  so  taken  may  be 
presented  at  any  subsequent  court.  There  is  no  limited 
time  for  presenting  such  surrenders :  sometimes  they 
are  presented  many  years  after  they  are  made,  although 
there  may  have  been  courts  holden  in  the  mean 
time.  A  written  document  or  paper  (the  first  two 
sheets  whereof  were  missing),  brought  from  among 
the  muniments  of  the  manor  of  Wecdon  Beck^  and  re- 
lating to  the  proceedings  of  the  court  of  the  10th  De- 
cember 1792  was  given  in  evidence  on  the  part  of  the 
plaintiff;  and  that  part  which  related  to  the  premises  in 
question  began  thus:  "  At  this  Court  it  is  found  by  the 
homage,  that  on  the  1st  day  of  Mai/^  in  the  year  of  our 
Lord  1 790,  Thomas  Bejinett,  late  of  JVccdon  Beck,  &c." 
(setting  out  a  surrender  by  the  said  T.  Bennett,  similar  in 
terms  to  the  one  before  mentioned. )    The  document  lastly 

above 
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above  set  out  is  endorsed  with  these  words,  ^'  Draft  of       16S7« 
Court  for  Weedon  Beck,  92,"  in  the  hand-writing  of  one 
Smithj  a  clerk  of  Mr.  T.  Barnard^  the  then  steward  of  the 


Dos  den* 


manor.  Barnard  died  in  1 796,  Smith  died  in  1818.  The  Cauowat. 
last-mentioned  document  was  tendered  in  evidence  on 
the  part  of  the  pIainti£P,  and  objected  to  on  the  part  of 
the  defendant,  but  admitted  by  the  learned  Judge,  subject 
to  the  opinion  of  this  Court  both  as  to  its  admissibility 
and  its  legal  effect.  David  Atchison  was  foreman  of  the 
jury  at  a  court  holden  for  the  manor  of  Weedon  Beck  on 
the  10th  of  December  1792.  The  surrender  of  Thomas 
Bennett^  in  writing  above  set  out,  was  brought  to  him  at 
the  said  court  as  foreman  of  the  jury,  by  John  Harris^ 
the  then  bailiiF.  He  took  it,  and  presented  it  to  Mr. 
Thomas  Barnard^  the  steward,  to  be  enrolled.  The 
presentment  was  the  act  of  the  homage,  and  presented 
by  Atchison  as  foreman  of  the  jury,  and  he  at  the  same 
time  wrote  the  memorandum  now  appearing  on  the 
surrender,  and  above  set  out.  Mr.  T.  Barnard^  the 
steward  of  the  manor,  received  the  presentment  from 
Aichisouj  and  demanded  half  a  guinea  for  the  inroUing 
of  the  said  surrender,  which  was  paid  by  John  Harris^ 
the  then  bailiff,  on  behalf  of  the  mortgagee.  The  above- 
mentioned  facts  as  to  the  holding  of  the  court  on  the 
10th  o(  December  1792,  and  as  to  all  the  proceedings 
which  took  place  at  that  court,  were  proved  by  the  said 
David  Atchison  from  memory.  This  evidence  was  ob- 
jected to  on  the  part  of  the  defendant,  but  received,  sub- 
ject to  the  opinion  of  this  Court  as  to  its  admissibility. 
Much  other  business  was  done  at  the  same  court  (some 
of  which  is  referred  to  as  done  at  a  court  of  that  date 
by  the  rolls  of  subsequent  courts);  but  no  other  written 
document    appeared    to    have    been    made    at    that 
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1827^       court,   except  the  draft  of  the  roll  before  mentioned 
relating    to    the    premises    in    question,    and    which 
FmatrtLET     relates  also  to  other  business  of  the  manor  done  at  the 
Gallowat*     same  court :  nor  does  there  appear  on  the  court  rolls 
any  entry  of  a  court  being  holden  in  1792,  unless  the 
Court  should  be  of  opinion  that  the  draft  above  men- 
tioned can  be  considered  as  a  court  roll ;  nor  has  there 
.^    been  any  mutilation  of  or  erasure  in  the  existing  court 
^     rolls.     Interest  was   duly   paid   to   the  mortgagee  for 
1000/.  up  to  the  year  1818;  but  it  did  not  appear  to 
have  been  so  paid  with  the  knowledge  of  the  defendant, 
or  of  Horlock  or  Yemsj  or  their  trustees.     On  the  19th 
of  Jtme  1820  a  court  was  duly  holden,  the  proceedings 
of  which,  as  far  as  relates  to  the  premises  in  question, 
are  contained  in  the  following  entry  in  the  court  rolls : 
**  The  manor  of  Weedon  Becky  in  the  county  of  jVbr- 
thampton.     The  special  court  baron  of  the  provost  and 
college  royal  of  the  blessed  Marij  of  Eton^  nigh  Wind- 
sor^ in  the  county  of  Biicks^  holden  in  and  for  the  said 
manor,  on  Monday  the  19th  day  o(  Jtmcy  in  the  year  of 
our  Lord  1820,  before  Edward  Browfiy  Gent.,  the  de- 
puty   of  Abraham    Moore,    Esq.   chief  steward   of  the 
said  manor.     At  this  court  the  homage  present  that  at 
a  court  holden  in  and  for  the  said  manor  on  the  10th 
day  of  December  1792,  a  certain  conditional  surrender, 
bearing  date  the  1st  day  of  May  1790,  from   T/iomas 
Beniiett,  then  late  of  Weedon  Beck  aforesaid,  but  then  of 
Buckingham,  grazier,   a  customary  tenant  of  the  said 
manor,  and  Elizabeth  his  wife,  of  all  his  copyhold  or 
customary   messuages,   lands,    tenements,    and  heredi- 
taments  whatsoever   lying   within    and   holden   of  the 
manor  of  aforesaid,  to  the  use  of  Jane  Hiifton,  of  Maids 
Mortonj  in  the  county  of  Bucks,  spinster,  and  of  her 

heirs 
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heirs  and  assigns  for  ever,  for  securing  the  repayment  o£       1827. 
10002.  and  lawful  interest,  was  duly  presented  by  the        — 
homage  at  that  court  for  enrolment,  but  which,  through      Pusstlbt 
inadvertence  of  the  steward,  was  omitted  to  be  done ;     Calwwat. 
the  homage  therefore  again  at  this  court  present  the 
said  conditional  surrender  in  the  words  and  figures  fol- 
lowing."    Then  follows  the  surrender  first  above:  set 
out     On  the  15th  of  Mtn/  1828,  at  a  manor  court 
holden  for  the  manor  of  fVeedon  Beck,  the  lessors  of  the 
plaintiff  were  duly  admitted  tenants  to  die  said  premises, 
on  the  said  surrender  of  Thomas  Bennett  and  Elizabeth 
his  wife,  according  to  the  custom  of  the  manor.     On 
the  part  of  the  defendant,  it  was  proved,  that  Thonuu 
Bennett  died,  leaving  a  son,  John  Bennett^  his  heir  at 
law,  who  was  admitted  22d  October  1807.    John  Ben^ 
nett  sold  the  premises  to  one  TTiomas  Smithy  who  was 
admitted  27th  of  October  1808,  and  who  on  the  12th  of 
December  1814  granted  an  annuity   to  Hbrlock  and 
Yems  for  199S/.,  and  duly  surrendered  the  premises  to 
trustees  (who,  previously  to  the  completion  of  the  pur- 
chase,  searched  the  court  rolls  at  Eton  for  incum* 
brances,  but  found  none,)  by  surrender  dated   12th 
December  1814,  and  which   surrender  was  duly  pre^ 
sented  and  entered  on  the  court  rolls  at  the  next  court, 
holden  Sd  May  1815,  and  the  said  trustees  were  ad- 
mitted the  28th  day  of  February  1824. 

S.  M.  Phillipps  for  the  lessors  of  the  plaintiff.  A  com- 
plete tide  was  proved  in  the  lessors  of  the  plaintiff.  Ben'^ 

m 

nett  was  seised  in  fee :  he  surrendered  out  of  court  to  one 
of  the  lessors  of  the  plaintiff  {Jane  Hutton)  evidendy  by 
way  of  mortgage.  The  surrender  was  in  1790,  the  ad- 
mittance in  May  1823.     It  is  true  that  the  surrender 

must 
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must  be  presented  in  court ;  and  by  the  general  rule  of 
copyhold  law,  at  the  next  court ;  but  by  custom  it  may 
be  at  any  subsequent  court,  Comyn^s  Dig.  Copyhddj 
tit.  Presenimentj  Moor  v.  Moore  (a).  The  only  quesdon 
is,  whether  there  was  any  sufficient  proof  of  a  pre- 
sentment of  the  surrender.  The  fact  of  presentment  is 
a  matter  in  pais  to  be  proved  as  any  other  fact  by  the 
rolls  of  the  court,  if  there  are  any  rolls  which  shew  it;  if 
not,  by  other  competent  evidence.  A  written  document 
(rfFered  in  evidence,  and  admitted  as  proof  of  the  pre- 
sentment, was  properly  admitted ;  for,  first,  it  must  be 
taken  to  be  a  roll  of  the  court.  The  surrender  was 
regularly  delivered  by  the  foreman  of  the  jury  to  the 
steward  for  enrolment,  and  the  fee  for  enrolment  was 
paid  by  Harris^  as  agent  of  the  surrenderee,  and  re- 
ceived by  the  steward.  An  entry  of  this  presentment 
was  accordingly  made,  and  preserved  amongst  the  mu- 
niments of  the  court :  the  document  in  question  is  that 
entry.  It  i»  full  and  formal  in  every  respect,  and  com- 
plete as  an  enrolment.  It  is  therefore  a  roll  of  court.  If 
this  document  was  not  an  original  roll  of  court,  it  may 
be  receivable  as  secondary  evidence,  for  after  admittance 
and  after  presentment  for  enrolment,  it  may  be  pre- 
sumed that  an  enrolment,  if  necessary,  was  actually  made, 
and  that  that  roll  has  been  lost.  If  the  document  is 
neither  a  roll  nor  secondary  evidence  of  a  roll,  still 
there  is  sufficient  proof  of  the  fact  of  the  presentment  of 
the  surrender ;  for  there  is  no  rule  of  law  that  a  pre- 
sentment of  a  surrender  cannot  be  proved  without  writ- 
ing. There  was  good  parol  evidence  of  the  fact  of  sur- 
render by  Atchison,     At  all  events,  there  was  a  good 


{a)    2  Vc.s,  (.01. 
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presentment  in  June  1820,  and  although  that  was  after  1827. 
the  admittance  of  the  person  under  whom  the  defendant 

claims,  yet  the  presentment  is  no  part  of  the  title,  but  PaissTLsr 

refers  back  to  the  time  of  the  surrender.  Callowat. 


Pennington  contr^.  It  must  be  admitted,  that  if  the 
document  be  an  original  court  roll,  the  title  of  the 
plaintiff  is  complete.  The  usual  evidence  as  to  the  title 
of  copyhold  lands  is  the  roll  of  court  or  the  copy  of  the 
roll.  In  Co*  Liu,  section  75.  it  is  said,  that  ^*  copyhold 
tenants  are  called  tenants  by  copy  of  court  roll ;  because 
they  have  no  other  evidence  concerning  their  tenements, 
but  only  the  copies  of  court  rolls,''  and  in  Kite  and 
Queinton^s  case  {a\  the  same  rule  is  laid  down.  In 
Calthorpe  on  Copyholds^  47.,  it  is  said,  "  If  the  lord  in 
open  court  doth  grant  a  copyhold  land,  and  the  steward 
maketh  no  entry  thereof  in  the  court  rolls,  this  is  not 
good,  though  it  be  never  so  publicly  done,, nor  no  col- 
lateral proof  can  make  it  good."  He  then  says,  ^*  If  the 
rolls  be  also  lost,  yet  it  seemeth  that  by  proof  he  can 
make  this  good."  But  in  that  case  the  loss  ought  to  be 
proved  by  a  person  who  has  seen  the  supposed  roll.  In 
the  present  case  there  was  not  any  roll  relating  to  the 
presentment,  and  the  parol  evidence  was  not  admissible 
to  shew  that  such  a  roll  ever  existed.  It  must  be  admitted  . 
that  rolls  are  not  records :  they  may  be  set  right  in  case 
of  mistake  by  parol  evidence.  Towers  v.  Moor{b)*  It  is 
there  said  by  the  Court,  that  in  case  of  a  surrender  made 
by  a  steward  of  a  copyhold,  if  there  be  any  mistake,  that 
is  only  matter  of  fact,  and  the  courts  of  law  will  admit  aa 
averment  that  there  was  a  mistake  either  as  to  the  lands 
or  uses.     IHolrqyd  3.     If  you  may  give  parol  evidence 

(a)  4  Co.  95.  (6)  2  Vem.  98. 
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of  a  mistake  as  to  the  premises,  then  there  is  no  evi- 
dence of  title  by  the  roll.]  Then  as  to  the  presentment 
of  the  surrender  made  m  1820,  that  is  void  for  two 
reasons:  first,  it  was  too  late;  secondly,  it  was  informal. 
A  presentment  by.  the  general  custom  ought  to  be 
made  at  the  next  court  day  immediately  after  the  sur- 
render; but  by  special  custom  in  some  places  it  will 
serve  at  the  second  or  third  court,  Cok^s  Copyholder^  SS^ 
Gilbert^ s  Tenures^  280.  There  is  no  authority  to  shew 
that  a  custom  to  make  a  surrender  at  any  indefinite  time 
is  good :  it  would  be  an  unreasonable  custom,  and  there- 
fore not  to  be  supported.  But  if  not  too  late,  still  toe 
presentment  in  1820  was  informal  and  insufiicient.  First, 
there  was  no  legitimate  evidence  before  the  jury  that 
there  was  a  surrender.  Secondly,  the  jury  do  not  pre- 
sent that  the  surrender  was  out  of  court 


Phillipps  in  reply.  The  passage  cited  from  Littleton 
imports,  that  the  court  rolls  are  the  only  evidence  of  title 
which  the  tenants  receive  from  the  lord,  and  not  that 
they  are  the  only  evidence  admissible  to  prove  title,  {a) 

Cur.  adv,  xndt. 

Lord  Tenterden  C.  J.  The  question  in  this  case 
is,  whether  the  surrender  of  a  copyhold  made  out  of 
court  was  sufficiently  proved  to  have  been  presented 
in  court,  so  as  to  give  the  plaintiff  a  valid  title.  If 
a  surrender  and  presentment  can  be  proved  by  any 
other  evidence  than  an  entry  on  the  rolls  of  the  court, 
it  was  abundantly  proved  in  this  case.  It  appeared  tliat 
a  surrender  made  in  1790  was  presented  by  the  homage 
for  enrolment  in  1820,  and  was  then  enrolled.     But  that 


{a)  'This  case  was  argued  on  Tuesday^  May  9th. 


present- 
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presentment  and  enrolment  could  only  be  good  by  virtue        1827. 
of  a  custom  to  present  a  surrender  at  any  subsequent        """^ 

^  .  -^  .  ^  Dot  deiii. 

'court.     It  is  not  necessary  in   this  case   to  give   an      PAimLsr 
opinion,  whether  such  a  custom   is  good  in  point  of     Cauowat. 
law :  but  I  must  say  that  I  should  have  great  difficulty 
in  holding  that  such  a  custom  is  valid*.  In  this  case,  how- 
ever, it  was  proved  that  a  surrender  was  made,  out  of 
court  on  the  1st  of  May  1790,  but  it  was  not  presented 
at  the  next  court.    The  surrender  was  taken  by  the  de- 
puty-steward out  of  court,  and  it  was  in  fact  presented 
in  court  by  the  homage  on  the  10th  day  of  December 
1792.     That  was  proved  by  the  actual  production  of  a 
surrender  from  the  muniments  of  the  lord,  with  an  in- 
dorsement, in  the  handwriting  of  the  steward,  purporting 
that  it  was  presented  by  Atchison  at  a  court  holden  on  the 
10th  oi  December  1792;  and  Atchison^  the  person  men- 
tioned as  having  ipade  the  presentment,  being  still  living 
at  the  time  of  the  trial,  was  examined,  and  spoke  to  the 
fact     Then  a  paper  was  produced  containing  a  perfect 
entry  of  the  surrender  and  presentment.     But  the  ques- 
tion is,  whether,  independent  of  any  entry  oa  the  rolls, 
the  evidence  I  have  stated  can  be  sufficient  to  shew  that 
the  surrender  was  made,  and  presented  so  as  to  give  a  title 
under  it  ?   It  has  been  said  that  the  title  to  a  copyhold 
can  be  proved  by  nothing  but  the .  court  rolls,  and  Lit^ 
tleton^  s.  75.,  was  cited  in  support  of  that  position.     I 
apprehend,  that  Littleton  means  that  the  roll  is  the 
proper  evidence  of  the  copyholder's  title,  in  contradis- 
tinction to  other  species  of  evidence  as  to  matters  in 
pais  or  matters  of  record,  as  a  charter,  or  a -fine  and 
recovery.     If  it  were  to  be  held  that  the  title  to  a 
copyhold  could  be  proved  by  nothing  but  the  court  roll 
or  a   copy  thereof,   great  inconvenience  might  ensue. 
Suppose  all  the  rolls  of  the  manor  to  be  destroyed  by 

accidental 


r-i 


cmea  nr  eastisr  tihim 


mMeaotU  jBi%  mi  copies  eidM  >M  t^  ha««  l»Mi^?dM 
WmeA  OQt  ($rU^  too  ^Aon  iMtoutv^  ^l^  adilail^  M^  IkM 
bten  dUmred  tD  tbe  teittioCiliid  los^  li^  imticilgs  #llit 
dttttifitfooy  wliii^  ore  cUDtetMi  in  vmatU  coiiaipNi^  itt^ 
mB^he,  opd^  it  be  jmU  t£iat;«U  l)ie  ^opyh^ri^lii  «l» 
iMii hoic^iaf  to  {K^Q^iMfaid' ban^nai ti4)>.|iMiiM» 

|MipMMM4  If  k  cJanpot  be  said  aiat<lll>'ptbdiMlij>ii  rf 
tbe  rail  i|iei^  iir  of  &  eofrf^  taken  ftoni^  ^datt  MUilitha 
Ai^erid^iioa^  it  seena  to  me  that  ipi<he?qBae  beftractbi 

iawraqoina*  Hmm  ham  been  eaiM»  40ddidMi&  oMito 
af  hnr  lirbieh  dbear  tkai  tbe  entiy  on  ^  Wfilliig''A^mm 

aibjF  be  A&mk  bjr  efeini«t  in  fdeadbg^  og  by  #»MiinHt 
bafcaeajnj.  ThatrlOMbemdetidbdiB  tim'ibaitt^^ 
lpe^c^ibemfdatedtoainiaia)[eiiitbe^blab  B^tbe^^onit 

roll  it  appeared  that  the  court  was  held  on  a  pardculfip 
day:  that  day  did  not  answer  the  purpose  of  the  party  pro- 
ducing the  roll ;  and  it  was  held  that  he  might,  notwith- 
atanding  that  entry  on  the  roll,  shew  that  tlie  court  was 
not  held  on  the  day  there  mentioned,  but  on  another. 
That  was  decided  in  Burgess  v.  Foster  (a).  In  that  case 
the  surrender  was  entered  on  a  roll  of  the  court  dated 
the  2d  of  Mai/y  and  the  letter  of  deputation  to  the 
steward,  before  whom  it  was  taken,  was  dated  the  Sd  of 
June  in  the  same  year ;  and  the  Court  were  clearly  of 
(Opinion,  **  that  the  mis-entry  of  the  date  of  the  court 
ehould  hot  prejudice  the  party,  for  that  entry  was  not 
matter  of  record,  but  was  but  an  escape;  and  if  the  parties 
had  been  at  issue  upon  the  time  of  the  surrender  made, 
pr  of  the  court  holden,  the  same  should  not  be  tried  by 

(a)  lZtfon.289. 

the 
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the  rolls  of  the  manor,  but  by  the  country,  and  the  party        1827. 

might  give  in  evidence  the  truth  of  the  matter,  and 

should  not  be  bound  by  the  roll ;  and  according  to  this      PKiEwunr 

aganut 

resolution  of  the  Court  judgment  was  given."    In  Bretid     Cauowat. 
v.  Brend  (a),  a  father  being  seised  of  freehold  and  copy- 
hold lands,  settled  the  same  upon  his  second  son  and 
his  issue  male,  upon  the  death  of  his  eldest  son  without 
issue  male,  and  covenanted  to  surrender  his  copyholds 
to  those  uses ;  but  instead  thereof,  the  surrender  was 
entered  on  the  roll  to  the  use  of  the  heirs  general ;  thi» 
surrender  was  vacated   by  a  ilecree,  and   a  new  sur- 
render made   according  to  the  settlement;  this  was  a 
decision  in  equity.     In  another  case,  words  were  added 
to  the  roll  to  pass  other  lands.     In  Coke?s  Copyholder^ 
s,  40.,   it  is  laid  down,    "  that   if  a  conditional  Sur- 
render be  presented,  and   the  steward   in  entering  it 
omitteth  the  condition,  yet  upon  sufficient  proof  made 
in  court,  the  surrender  shall  not  be  avoided,  but  the  roll 
amended ;  and  this  shall  be  no  conclusion  to  the  party, 
to  plead  or  give  in  evidence  the  truth  of  the  matter ;" 
and  Kite  and  Queintoris  case  (a)  is  to  the  same  effect* 
There  is  an  anonymous  case  in  Lord  Raym»735.i  in 
which  Lord  Holt  ruled,  at  Nisi  Prius,  that  the  rough 
draft  of  the  steward  of  the  manor  was  good  evidence  of 
the  admittance.     It  does  not  appear  whether,  in  that 
case,  a  fair  roll  had  been  engrossed  and  lost ;  but  I  cannot 
think  that  material.  The  draft  may  have  been  not  a  copy, 
but  the  original  from  which  the  roll  was  afterwards  to  be 
made  out.     The  drafi  itself  is  more  in  the  nature  of  an 
original  than  the  copy,  though  the  latter  is  more  conve- 
nient for  reference,  and  therefore  is  the  document  which 
is  generally  resorted  to.     For  these  reasons  we,  who 

(a)  Cat.  temp.  Finch.  254.  (6)  4  Coke,  25. 

beard 
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heard  the  case  argued,  are  of  opinion  that  there  was 
sufficient  proof  to  entitle  the  plaiiitiff  to  recover. 

Postea  to  the  plaintiff,  (a) 

(o)  Bayley  J.  had  left  the  court  before  the  case  was  argued. 


Bastock  against  Ridgway. 


A  parish  cannot 
legally  be  di- 
vided for  the 
relief  and  main- 
tenance of  the 
poor,  unless  it 
cannot  other- 
wise have  the 
full  benefit  of 
the  4SElix»  ' 
c.  2. 


^PHIS  was  a  feigned  issue  to  try  whether  the  hamlet 
of  Singleboroughf  in  the  parish  of  Great  Homooody 
in  the  county  of  Buckingham,  was  legally  separated  and 
divided  from  the  township  of  Great  Horwood^  in  the 
same  parish,  for  the  relief  and  maintenance  of  the  poor. 
At  the  trial  before  Alexander  C.  B.  at  the  BiickingAafH'- 
shire  Summer  assizes  1825,  a  verdict  was  found  for  the 
plaintiff  subject  to  the  opinion  of  this  Coui*t  on  the 
following  case : 

The  parish  of  Great  Ho)v:ood  consists  of  the  town- 
ship of  Great  FJorwood  and  of  the  hamlet  of  Single- 
horoughy  which  hamlet  is  a  distinct  and  immemorial  vill. 
The  township  of  Hu7"i£0ud  contains  about  3000  acres, 
consisting  almost  entirely  of  open  fields  and  waste  or 
common  lands.  The  case  then  proceeded  to  state  a  variety 
of  facts  relating  to  the  extent  and  population  of  the 
parish.  It  appeared  also,  that  bastardy  bonds  and  cer- 
tificates had,  from  1679  down  to  1753,  been  sometimes 
given  to  the  overseers  of  the  poor  of  Great  Ilot^vod  cuni 
Si7igleboroughy  sometimes  "  to  the  overseers  of  Great 
Hor'woody'*  and  at  others  to  the  overseers  of  Shisle- 
borough.  On  the  8th  of  October  1690,  an  agreement 
under  the  hands  and  seals  of  Hugh  Barker  and  thirty- 
two  other  persons,   including   the  rector  of  the  parish 

therein 
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therein  described  as  of  Great  Horwood  and  SinglebO'  1827. 
roughj  whereby  they  did  agree  to  have  a  house  built  at 
Singleborough  for  the  use  of  fV.  Gayion^  at  the  costs  and  ag^imu 
charges  of  Horwood  and  Singleborough^  and  so  to  con- 
tinue for  the  use  of  the  poor  of  Singleborough^  each 
hamlet  paying  their  usual  proportionable  allowance  for 
their  relief;  and  that  the  poor  of  Singleborough  and 
Horojood  be  kept  in  their  respective  hamlets. 

On  the  24th  April  1753  the  following  agreement  was 
made  by  and  between  the  churchwardens  and  overseers 
of  the  poor  of  the  township  of  Great  Horwood  atid  certain 
inhabitants  of  the  said  township,  and  the  churchwardens 
and  overseers  of  the  poor  of  the  hamlet  of  Singleborough 
and  certain  inhabitants  thereof:  **  Articles  of  agreement 
indented,  made,  concluded,  and  agreed  upon,  this  24th 
day  of  April  1753,  between  Jl  i/.  and  Jl  J.,  church-* 
wardens,  and  fV.  K.  and  H.  C,  overseers,  and  W.  J&, 
IL  W.,  R.  B.,  W.  C,  N.  W.y  H.  i/.,  T.  £.,  and  T.  V., 
and  others,  whose  hands  and  seals  are  hereunto  set  and 
subscribed,  occupiers  of  lands  and  tenements  within  the 
town,  precincts,  or  division  of  Great  Horwood^  in  the 
county  of  Budcsy  for  and  on  the  behalf  of  themselves, 
and  as  far  as  by  law  they  can  on  the  behalf  of  the  future 
churchwardens  and  overseei's  and  occupiers  of  lands  and 
tenements  within  the  said  town^  precinct,  or  division,  of 
the  one  part,  and  T.  B.  churchwarden,  and  T.  B.  senior 
overseer,  and  T.  B.  the  elder,  and  T.  JB.  the  younger, 
and  J.  H.  and  others  whose  hands  and  seals  are  hereunto 
set  and  subsqribed,  occupiers  of  lands  and  tenements 
within  the  hamlet,  liberty,  or  division  of  Singleborough^ 
in  the  parish  of  Great  Horwood  aforesaid,  on  behalf  of 
tliemselves,  and,  as  far  as  by  law  they  can,  on  behalf  of 
all  and  every  future  and  succeeding  churchwardens  and 
overseers  and  occupiers  of  lands  within  the  said  hamlet, 
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of  the  other  part,  as  follows :  Whereas  frequent  disputes 
do  arise  between  the  occupiei*s  of  lands  in  the  said  town 
and  the  said  hamlet,  concerning  the  reception  of  poor  per- 
sons sent  by  orders  or  otherwise  to  each  of  the  said  places, 
and  concerning  the  proportion  of  the  poor-rates  U>  be 
raised  in  each  place,  occasioned  in  some  measure  by  con- 
siderable private  donations,  given  for  the  maintenance 
and  relief  of  the  poor  of  one  place,  independent  and  ex- 
clusive of  the  other,  by  which  great  expenses  frequently 
are  incurred,  disorder  and  confusion  do  ensue,  and  the 
poor  by  such  means  become  more  burthensome  than 
they  otherwise  would  be,"  &c.  The  articles  of  agreement 
then  provided,  that  for  the  future  each  district  should 
separately  maintain  its  own  poor,  and  that  the  township 
and  hamlet  should,  in  all  respects  concerning  the  poor, 
be  considered  as  two  difiPerent  and  distinct  parishes.  It 
then  provided  for  the  divisions  of  certain  private  dona- 
tions and  of  the  almshouses  between  the  two  districts. 
There  was  then  a  covenant  to  support  and  keep  the 
articles  of  agreement,  and  to  admit  the  same  as  evidence 
in  any  controversy  which  might  arise  touching  the  poor 
of  either  of  the  said  places.  Ever  since  the  date  of  this 
agreement  the  township  and  hamlet  respectively  have 
maintained  their  poor  separately,  and  paupers  have  been 
removed  by  orders  of  justices  from  foreign  parishes  to 
the  township  and  hamlet  respectively,  and  from  the 
hamlet  to  the  township. 

Since  the  year  1753  there  have  been  separate  poor- 
rates  for  the  township  and  hamlet,  and  likewise  separate 
appointments  of  overseers  of  the  poor,  with  the  exceptions 
hereinafter  mentioned  ;  that  is  to  say,  that  in  each  of  the 
years  1815,  1816,  and  1817,  a  joint  appointment  of 
overseers  of  the  poor  of  the  whole  parish  was  made  by 
two  justices  of  the  peace,  on  the  application  of  the  in- 
habitants 
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habitants  of  the  township  of  Great  Horwoodf  without       1827. 
the  consent  and  against  the  will  of  the  inhabitants  of  the        ' 
hamlet  ofSingleborough;  but  notwithstanding  such  joint      jMgainM 
appointments  of  overseers,  the  poor  of  the  hamlet  of 
Singleborough  continued  to  be  maintained  and  employed 
by  the  inhabitants  thereof  separately  as  theretoibre,  and 
without  any  interference  on  the  part  of  the  overseers  or 
inhabitants  of  the  township  of  Horwoodj  and  separate 
rates  were  likewise  made  by  the  township  and  hamlet 
respectively  for  the  relief  of  their  respective  poor. 

If  the  Court  should  be  of  opinion  that  the  legal  pre;- 
sumption  to  be  formed  from  the  facts  stated  is,  that  the 
hamlet  of  Singteborough  was  legally  separated  from  the 
township  of  Great  Horwood^  for  the  relief  and  maint&* 
nance  of  the  poor,  the  verdict  to  stand,  otherwise  a  ver-* 
diet  to  be  entered  for  the  defendant. 

B*  Monro  for  the  plaintiff.  The  hamlet  of  Singlebo" 
rough  lias,  for  the  purpose  of  maintaining  its  own  poor, 
been  legally  separated  from  the  township  of  Norwood. 
It  may  have  been  lawfully  separated,  if,  at  the  time  of 
the  passing  of  the  13  &  14  Car.  2.^  the  parish  could 
not  reap  the  benefit  of  the  statute  of  the  43d  of 
Elizabeth  ;  Bex  v.  Leigh  {a)j  Bex  v.  Walsall  (£).  In  the 
former  case  BuUer  J.  states,  tliat  the  meaning  of  that 
phrase  is  not  that  it  is  absolutely  impossible  for  the  in* 
habitants  of  a  parish  to  maintain  their  own  poor,  as  a 
parish^  for  that  would  not  be  the  case,  even  if  the  parish 
were  100  mUes  in  circumference^  but  that  it  is  incou'- 
venient  for  them  so  to  do.  Then  the  question  is,  has  this 
parish  had  the  benefit  of  the  stat.  43  Eliz.  conveniently  ? 
For  seventy«two  years  it  has  not  had  that  benefit,  for  there 
were  removals,  not  only  from  foreign  parishes  to  the 

(a)  5  T.  fi.  746.  {h)  ^B.^J.  157. 

L  I  2  hnir.li't 


RiPOWAT* 


500  CASES  IN  EASTER  TERM 

1827*  hamlet  of  Singleborougk  and  the  township  of  Harwoodf 
^"""^  but  also  from  the  hamlet  to  the  township.  It  appears  that 
asamtt  even  prior  to  those  seyentj-two  ^ears  the  parish  had  not 
the  full  and  ordinary  benefit  of  the  statute  of  EUssabetfu 
For^  by  an  instrument  made  in  1690,  it  was  agreed  that 
the  poor  ol  Sin^borougk  and  Horooood  should  be  kept  in 
their  respective  hamletSi  [BcyleyJ.  It  does  not  appear 
by  that  agreement  that  it  was  in  consequence  of  the  large- 
ness of  the  parish  that  it  could  not  receive  that  benefit.} 
The  agreement  shews  that  Horwood  and  Singleborougk 
could  not  at  that  time  conveniently  muntain  their  poor 
jointly.  The  enacting  words  of  the  13  &  14  Car.  2.  are 
general,  and  it  has  never  been  decided  that  it  shall  be 
restrained  by  the  recital  to  those  cases  only  where  the 
largeness  of  the  parish  is  the  only  cause  why  it  cannot 
have  the  benefit  of  the  statute  of  Elizabeth,  in  Rex  v. 
Leigh  {a\  the  parish  was  only  five  miles  long  and  four 
broad.  Here  are  4000  acres  in  the  parish,  and  Single- 
borough  contains  only  one  fourth  of  the  whole.  In  17H 
a  certificate  was  given,  directed  to  the  churchwardens 
and  overseers  of  the  poor  of  the  hamlet  of  Singlcborough 
and  parish  of  Greal  Horjoood.  The  agreement  of  1 753 
shews  indeed  that  the  private  donations  have  in  some 
measure  been  the  cause  of  disputes  between  the  hamlet 
and  the  township.  But  it  does  not  state  that  it  was  the 
sole  cause  of  those  disputes.  That  agreement  shews 
that  at  that  time  there  was  a  necessity  for  a  division.  If 
the  Court  should  now  be  of  opinion  that  a  joint  appoint- 
ment of  overseers  should  be  made,  what  security  is  there 
that  the  same  expense  which  was  obviated  by  the  agree- 
ment would  not  be  again  incurred  ?  In  an  anonymous 
ease  (^),  recognized  by  Lord  Kenyon  in  Rex  v.  Newell  (c)^ 

(a)  3  T,  5.  746.         (Jb)  Sir  Thos,  Raym.  476.         (c)  4  T.  P.  266. 

where 
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where   the   difierent  districts  of  a  parish  had  dbtinct        1827. 
officers,  made  distinct  rates,  and  kept  distinct  accounts,        " 
k  was  held  that  they  were  entitled  to  maintain  their  own      ^aeamit 
poor  separately.  In  Rex  v.  J^igi  (a),  a  township  having 
for  sixty  or  seventy  years,  and  before,  for  any  thing  that 
fippeared  to  the  contrary,  had  separate  overseers,  and 
maintained  its  own  poor  separately  from  the  parish  at 
large,  was  held  to  be  entitled  to  that  privilege. 

Bligif  contr^  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J«  The  question  reserved  for 
our  opinion  on  this  special  case  is,  whether  the  legal 
presumption  to  be  formed  from  the  facts  stated  in  this 
case  is,  that  the  hamlet  o{  Singleborough  has  been  legally 
separated  from  the  township  of  Horwood  for  the  pur- 
pose of  maintaining  and  relieving  the  poor.  Now  if  we 
look  to  the  statute  IS  &  14  Car.  2.  c.  12.  5. 21.  on  which 
the  separation  must  be  founded,  the  largeness  of  the 
parishes  is  expressly  put  forward  as  the  ground  on 
which  in  particular  parishes  the  benefit  of  the  statute  of 
Elizabeth  cannot  be  enjoyed.  I  do  not  mean  to  say  that 
because  the  largeness  of  the  parishes  is  there  expressly 
mentioned,  that  it  is  therefore  the  only  ground  by  which 
the  benefit  of  the  statute  of  Elizabeth  is  not  to  be  bad ; 
for  that  benefit  might  be  lost  by  reason  of  the  super- 
abundant population  in  a  district  not  itself  exceedingly 
large.  But  still  there  ought  to  be  something  to  shew 
that  the  parish  has  not  had  or  could  not  have  had  the  be- 
nefit of  the  statute.  Now  looking  at  the  present  state  of 
things* in  this  parish,  I  can  see  nothing  to  justify  me 
in  saying  that  it  cannot  now  have  the  benefit  of  the 
statute  43  Eliz.^c.  2. ;  and  looking  at  the  former  state  of 

(«)  3  r.  /?.  746. 
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.I8S7.       things,  I  cannot  see  any  thin(;  to  shew  that  it  might  not 
have  had  the  benefit,  nay  the  full  benefit,  of  that  aCitete. 
It  appears  that    in    1755    the    hamlet  and  township 
thought  fit  to  separate;  and  the  instrument  of  aqiap- 
ation  (which,  however,  is  clearly  invalid,  mdev  it  be 
founded  on  that  necessity  which  the  statute  points  cot) 
recites  that  frequent  diqsotes  had  arisen  bctweea  the 
occupiers  of  lands  in  the  town,  precinct,  or  divisioo  of 
Great  Horwood  and  hamlet  of  Singleborough  concerning 
the  reception- 'of  poor  perscms  sent  by  orders  to  each  of 
the  said  places,  and  concerning  the  proportion  of  the 
poor-rates  to  be  raised  in  each  place,  occasioned  in  some 
measure  by  considerable  private  donations  given  fix*  the 
maintenance  and  relief  of  the  poor  of  one  place  inde- 
pendent and  exclusive  of  the  other,  by  which  groat 
eipenses  were  incurred,   and   disorder  and  confiisioo 
ensued,  and  the  poor  became  more  burdensome  than 
they  otherwise  would  have  been.     All  I  can  infer  from 
this  is,   that  there  had  been  disputes  arising  out  of  a 
want  of  proper  knowledge  of  and  attention  to  the  sub- 
ject ;  not  that  there  was  any  real  difficulty  in  the  whole 
parbh  maintaining  its  poor,  but  that  the  inhabitants 
of  the  hamlet  and  of  the  township  thought  fit  to  dis- 
pute.   Their  disputes  are  stated  to  have  been  occasioned 
in  some  measure  by  private  donations.     That  does  not 
shew  that  they  could  not  have  the  benefit  of  the  statute 
of  Elizabeth.   These  donations,  if  properly  administered, 
could  have  created  no  difficulty;  for  supposing  all  the 
rates  of  the  whole  parish  applicable  to  the  maintenance 
of  the  poor  generally,  the  private  donations  would  not 
be  applicable  to  the  relief  of  the  whole  poor,  but  would 
only  be  properly  applied  to  those  who  did  not  receive 
any  aid  from  the  poor-rate,  but  who,  having  a  little  as- 
sistance from  another  quarter,  were  thereby  enabled  to 

maintain 


RlOOWAT. 


IN  THE  Eighth  Year  of  GEORGE  IV.  508 

maintain  themselves.  If  those  donations  had  been  so  1827. 
applied,  no  difficulty  would  have  arisen  in  the  general  — — 
distribution  of  the  funds  of  the  whole  parish  to  the  _ogcintt 
maintenance  of  the  poor.  I  cannot  say  on  these  facts 
that  any  legal  presumption  arises  that  this  parish  could 
not  have  the  benefit  of  the  statute  of  Elizabeth.  The 
agreement  by  which  the  separation  was  intended  to  be 
efiected  took  place  no  later  than  1753.  In  Bex  v. 
Walsall  {a\  the  separation  took  place  very  soon  after 
the  passing  of  the  statute  13  &  14  Car.  2.  Now  there 
could  not  be  any  legal  valid  separation  between  the 
43  Eliz.  and  the  IS  &  14  Car. 2.  But  when  we  find 
(as  soon  as  an  act  of  parliament  makes  a  separation 
lawful,  in  a  case  where  a  parish  could  not  have  the  full 
benefit  of  the  statute  of  Elizabeth^)  such  a  separation 
actually  taking  place,  that  is  to  my  mind  abundant  evi* 
dence  that  at,  and  even  before  that  very  time,  it  had 
been  thought  that  the  parish  could  not  have  the  benefit 
of  the  statute  of  Elizabeth.  But  this  inference  by  no 
means  arises  in  a  case  where  the  separation  has  taken 
place  by  agreement  made  so  late  as  the  year  1753. 
Upon  the  whole,  I  am  of  opinion  that  there  is  no  ground 
for  presuming  that  the  hamlet  of  Singleborough  has  been 
l^ally  separated  from  the  township  of  Horwoodj  for  the 
purpose  of  maintaining  its  own  poor. 

Bayley  J.  I  entirely  agree  with  my  Lord.  This 
question  turns  upon  the  statute  13  &  14  Or.  2.  r.  12. 
5.  21.  which  recites,  *^  that  the  inhabitants  of  the  several 
counties  therein  named^  and  many  other  counties  in 
England  and  Walesj  by  reason  of  the  largeness  of  the 
parishes  within  the  same,  have  not  nor  cannot  reap  the 
benefit  of  the  statute  passed  in  the  forty-third  year  of 

(a)  3  B.  4:  J.  157. 
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1827*       Elizabel/if  for  the  relief  of  the  poor;"  and  then  enacts, 
_^  "  that  the  poor  within  every  township  or  village  Aall 

againa       be  maintained  within  the  township  or  village  wherein 

RlIXiWAT. 

they  were  lost  lawfully  settled."  That  clause,  there- 
lore,  applies  to  all  the  townships  of  the  kingdom,  wher^ 
by  reason  of  the  largeness  of  the  parish,  the  inhabitants 
cannot  have  the  benefit  of  the  statute  o{  Elizabeths  Now 
in  this  case,  what  is  there  to  satisfy  our  minds  that  the 
inhabitants  of  this  parish  cannot  have  the  benefit  of  the 
statute  of  Elizabeth  ?  Mr*  Monro^  who  has  put  this  case 
as  clearly  and  as  strongly  as  it  can  be  put,  relies,  to  a 
certain  degree,  upon  something  that  passed  in  the  year 
1690,  and  from  that  he  infers,  that  at  that  period  of 
time  a  separation  took  place.  To  constitute  a  valid  se- 
paration of  the  hamlet  and  township,  there  ought  to 
have  been  not  only  a  separate  collection  of  funds,  but 
a  separate  and  distinct  application  of  the  funds  them- 
selves; for  although  certain  proportions  of  the  funds  may 
have  been  collected  imraemorially  in  particular  districts 
within  the  parish,  yet  if  they  all  afterwards  constitute 
one  entire  fund,  and  were  applied  to  maintain  the  poor  of 
the  parish  generally,  it  cannot  then  be  said  of  that  parish, 
that  by  reason  of  its  largeness  it  could  not  have  the 
benefit  of  the  statute  43  JE//^;.  The  document  of  1690 
shews  very  clearly,  that  at  that  period  of  time  the  fund 
was  not  separate,  but  entire.  That  was  a  bargain 
whereby  a  variety  of  persons,  living,  some  in  Horjoood 
and  some  in  Singleborough^  agreed  that  they  would  at 
the  costs  and  charges  of  Hordoood  and  Siriglcborougk 
build  a  house  for  the  use  of  JV.  Gaj/to?iy  and  so  to  con- 
tinue for  the  use  of  the  poor  of  SingleboroiigJu  Now 
why  was  Hoi^joood  to  contribute  to  the  ex{>ense  of 
building  a  house  for  the  poor  of  Singleborough^  and  of 
continuing  it  for  the  benefit  of  the  poor  oi  Singlcbcn'oagh^ 

iinlei»» 
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unless  at  that  time  there  was  one  entire  fund  and  one        1827. 
joint  obligation  to  maintain  the  poor;  and  unless  at  that       ' 

;  DASTOCK 

time  Singleborough  and  Horwood  had  been  one  parish,  jigainst 
and  not  separated  so  as  to  be  excluded  from  enjoying 
the  benefit  of  the  statute  of  Elizabeth  ?  The  agreement 
of  1753  seems  to  me  to  explain  distinctly  upon  what 
principle  it  was,  that  from  that  time  there  was  to  be  a 
separation,  and  to  trace  the  cause  of  that  separation 
to  be,  not  the  inability  of  the  parish  to  reap  the  benefit 
of  the  statute  of  Elizabeth,  but  the  convenience  of  the 
parties.  It  recites,  that  dbputes  had  arisen  between 
the  occupiers  of  lands  in  the  town  and  the  hamlet  If 
at  and  before  that  period  of  time  each  had  maintained 
its  own  poor  out  of  a  separate  and  independent  fund, 
there  would  have  been  no  such  recital.  It  shews  clearly 
that  at  that  time  there  was  one  entire  fund ;  that  the 
inhabitants  were  from  time  to  time  differing  among 
themselves,  not  with  any  legal  foundation  for  such  dif- 
ference, but  differing,  as  persons  who  do  not  understand 
what  die  law  is  are  likely  to  differ,  because  the  burdens 
of  the  poor  of  a  part  of  one  entire  parish  fell  heavier  on 
the  whole  parochial  fund  than  the  richer  part  of  the 
parish  thought  right,  and  therefore  they  came  to  an 
agreement  to  separate,  and  not  because  they  could  not 
have  the  benefit  of  the  statute  of  Elizabeth.  Private 
donations  are  stated  to  have  formed  one  of  the  grounds 
of  these  differences ;  but  it  is  quite  clear  that  in  fixing 
the  quantum  of  rate,  those  donations  ought  not  to 
have' been  considered;  for  they  were  intended  not  to 
relieve  the  richer  part  of  the  parish  from  the  con- 
tribution in  shape  of  poor-rate,  but  to  be  given  gratui- 
tously to  the  poorer  part  of  the  parishioners,  exclusively 
and  independently  of  the  poor-rate.     In  The  King  v. 

NewcUj 
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Newell  {a)  J  the  parish  consisted  of  two  separate  dis- 
tricts, each  of  which  immemorially  made  a  separate  rate, 
but  the  money,  when  raised,  was  blended  together  in 
one  joint  fund,  though  applied  in  certain  proportions ; 
and  it  was  held,  that  that  was  no  evidence  to  shew  that 
the  parish  could  not  have  the  benefit  of  the  statute  of 
Elizabeth ;  and  if  that  be  so,  then  this  subdivision  is 
referable  to  an  agreement  binding  on  those  persons  only 
who  happened  at  that  time  to  be  parishioners ;  for  the 
inhabitants  of  a  parish  at  one  period  of  time  cannot  by 
agreement  bind  all  the  parishioners  at  another.  For 
these  reasons,  I  am  of  opinion,  that  the  issue  in  this  case 
ought  to  have  been  found  for  the  defendant 


HoLROYD  and  Littledale  Justices  concurred. 

Postea  to  the  defendant 

(a)  4  r.  R,  266. 


Friday^ 
Mmj  18th. 


WiLMOT  against  Wilkinson. 


Where,  by  an       \  SSUMPSIT  OH  a  special  agreement,  and  the  corn- 
instrument  in      ^  ^  .  1   . 
writing  (not               "lon  money  counts  to  recover  500/.  and  mtcrest. 

in^onskleration  P'^a,  the  general  issue.  At  the  trial  before  Lord  Tenier- 
aerle^oprc-  ^^^'  C^,^  at  the  Sittings  after  Michoclmas  term  1825,  a 
sent  to  a  rcc-     verdict  was  found  for  the  plaintiff  subject  to  the  following 

tory,  on  the  r  j  o 

next  avoidance,  case  :  On  the  22d  oi  March  1824',  an  agreement  in  writing 

such  j)erson  as  o  o 

jy.  "should  no-    was  made  between  Messrs.  Goodacre  ond  Buzzard  and  the 

minate,  and  to 

furnish  an  abstract  and  execute  a  conveyance  of  the  next  presentation  to  B.  :    Held,  that 

this  agreement  did  not  require  an  ad  valorem  btamp. 

j4.  afterwards,  with  the  assent  of  £.,  agreed  to  sell  the  next  presentation  to  C*.  and  to 
convey  such  title  as  he  (/i.)  had  received,  in  consideration  of  7500/.,  of  which  50C/.  was  to 
be  paid  to  B.  on  a  certain  day.  A.  furnished  an  abstract  of  such  title  as  he  had,  but  C. 
refused  to  take  it,  and  no  conveyance  was  tendered  to  him.  In  an  action  by  B,  against  C 
for  the  500/.  :  Held,  that  there  was  a  sufficient  consideration  for  C*s  promise  to  pay  it,  and 
that  yf.  Mas  not  i)ound  to  make  a  marketable  title,  but  only  to  convey  such  as  he  had 
received,  and  that  as  C.  refused  to  accept  that  title,  it  was  not  necessary  to  tender  a  coO' 
veyance. 
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plaintiff  as  follows :  ^*  Agreement  between  the  under-  1827. 
signed  M.  Buzzard^  on  behalf  of  himself  and  his  partner  "^ 
John  Goodacrcj  and  their  respective  heirs,  executors,  againu 
and  administrators,  of  the  one  part ;  and  the  undersigned 
Edward  Coke  fVilmot,  on  behalf  of  himself  and  his  heirs, 
executors,  and  administrators,  of  the  other  part,  as  fol* 
lows :  In  consideration  of  the  sum  of  7000/.  of  lawful 
money  of  Great  Britain  to  be  paid  in  manner  hereinafter 
mentioned,  he  the  said  M,  Buzzard  doth  hereby,  for  him* 
self  and  his  said  partner  «7.  Goodacre,  agree  to  present 
such  person  to  the  rectory  o(  Presteigne^  in  the  county 
o£  Radnor,  vacant  by  or  immediately  upon  the  death, 
resignation,  or  sooner  determination  of  the  incumbency 
of  the  present  incumbent,  with  all  the  great  and  small 
tithes,  oblations,  &c.  as  he  the  said  Edward  Coke  Wil" 
mot,  his  executors,  &c.  shall  nominate  or  appoint ;  and 
further,  that  M.  Buzzard  shall  forthwith  furnish  an  ab^ 
stract  of  title  to  the  same  presentation,  and  deduce,  at 
the  cost  and  charges  of  himself  and  his  said  partner,  or 
one  of  them,  a  good,  valid,  and  marketable  title  to  the 
same;  and  also  execute  a  proper  conveyance  of  the 
same  to  him  the  said  E.  C.  Wilmot^  his  executors,  &c.  \ 
such  conveyance  to  be  prepared  at  the  expense,  costs, 
and  charges  of  the  said  E.  C.  Wilmot,  his  executors,"  &c. 
On  the  12th  of  July  1824  another  agreement  was 
entered  into  between  the  said  Messrs.  Goodacre  and 
Buzzard  and  the  defendant,  as  follows :  Memorandum, 
July  12th  1824,  Messrs.  Goodacre  and  Buzzard,  with  the 
consent  of  E.  C.  Wilmot,  agree  to  sell  to  Thomas  Wilkin-^ 
son  the  next  presentation  to  the  living  of  Presteignei 
Sadnordiire,  which  they  have  purchased  of  Lord  Oxford^ 
for  the  sum  of  7500/.,  to  be  paid  for  at  Michaelmas  next, 
on  having  such  title  as  they  have  received  from  Loi*d 

Oxford 
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1827.        Oxford  aud  Lord  Harley,  and  their  trustee  Mr.  Moore, 
__  with  their  covenant  for  return  of  the  money  in  the  event 

WiLMOT 

against  of  their  being  unable  to  procure  the  nominee  of  Mr. 
Wilkinson  induction  and  quiet  possession  of  the  hvmg 
for  six  months  after  the  next  vacancy  of  the  same.  Mr. 
Wilkinson  to  have  the  option  of  paying  the  70OO/.9  part 

of  the  7500^,  absolutely  to  Messrs.  G.  and  B.^  or  to  have 

■ 

the  same  invested  in  their  names  and  that  of  Mr.  Wil" 
kinson*s  trustee ;  he,  Mr.  ^.,  paying  interest  at  5^  per 
cent,  on  the  TOOO/.,  and  receiving  the  dividends  or  in- 
terest resulting  from  the  same,  Mr.  Wilkinson  paying  at 
Michaelmas  the  remaining  500/.  absolutely  to  Mr.  WU-- 
mot,  with  G.  and  BJs  consent. 

At  the  foot  of  which  agreement  was  written  and  signed 
by  the  plaintiff  as  follows :  ^*  I  hereby  ratify,  on  my 
party  the  above  agreement.'' 

The  above-mentioned  agreement  of  the  22d  oi  March 
1824*  was  stamped  with  a  1/.  stamp.  An  abstract  of 
the  title  to  the  said  next  presentiilion  was  delivered  to 
the  defendant's  attorney  on  or  about  the  20th  day  of 
June  1821,  and  two  original  deeds  of  the  18th  day  of 
July  1823,  whereby  Lord  Oxford^  Lord  Harlcij,  and 
Mr.  Moore,  conveyed  to  Goodacrc  and  Blizzard,  were 
in  due  time  shewn  to  and  examined  by  the  defend- 
ant's attorney,  and  were  well  executed,  and  corre- 
sponded with  the  said  abstract.  But  no  other  of  die 
deeds  or  muniments  of  title  set  forth  in  the  said  ab- 
stract were  at  any  time  produced  to  the  defendant 
or  his  attorney.  The  defendant,  after  Jtdj/  I82i, 
clTered  the  benefit  of  his  interest  under  the  said  asfree- 
meiit,  for  sale,  such  as  it  was,  if  the  purchaser  chose 
to  take  his  chance.  After  the  death  of  Buzzard,  and 
before  the  29tli  of  Scplewbcr  1821-,   Goodacrc  s  attorney 

rciiuircd 
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required  the  defendant  to  pay  the  TOOO/.,  and  ofiered        1827. 

to  (enter  into  a  covenant  pursuant  to  the  said  a^nreement.       — — 

The  defendant  required Goodacre and BuzzarcTs attorney     __again$i 

to  give  him  an  inspection  of  the  other  deeds  mentioned 

in  the  abstract,  which  he  did  not  do,  declaring  it  was 

not  in  his  power.    The  plaintiff  on  the  29th  of  Sep^ 

tember  1824  demanded  the  500/.»  but  never  tendered 

any  draft  of  a  conveyance  to  the  defendant     Buzzard 

died  on  the  22d  day  of  October  1 824.    Goodacre  did  not 

assent,  but  objected  to  the  payment  over  of  the  500/.  to 

the  plaintiff.     No  evidence  was  given,  on  the  part  of  the 

plaintiff,  of  any  assent  by  the  devisees,  or  representatives 

of  Buzzard^  or  by  Moore.     No  money  was  ever  paid  by 

the  plaintiff  to  Goodacre  and  Buzzard^   or  either  of 

them. 

Chitty  for  the  plaintiff.  The  first  objection  raised  at 
the  trial  was  upon  the  sufficiency  of  the  stamp  on  the 
agreement.  It  had  the  usual  agreement  stamp  of  12., 
«nd  that  was  sufficient,  the  instrument  not  being  itself  a 
conveyance.  Then  it  appears  that  the  vendors  did  all 
that  could  be  required  of  them  towards  the  completion 
of  the  purchase;  they  undertook  to  sell  the  interest 
•which  they  had  received  from  Lord  Oxford ;  and  they 
exhibited  the  deeds  by  which  that  interest  was  conveyed 
to  them.  Nor  was  it  necessary  that  a  conveyance 
should  be  tendered  to  the  defendant;  for  as  the  agree- 
ment was  silent  as  to  the  expenses,  they  would  fell  upon 
the  purchaser ;  he,  therefore,  after  the  abstract  was  de- 
livered, was  bound  to  have  a  conveyance  prepared. 
Lastly,  the  assent  of  Goodacre  and  the  other  parties  to 
the  payment  of  the  500/.  was  not  requisite:  the  agree- 
ment is  to  pay  5002.  to  the  plaintiff  absolutely  on  a 

certain  day. 
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1827.  D.  F.  Jones  oontriu     If  the  iDstramenC  of  the  28d  of 

^'""^  March  1824<  was  nothing  more  than  an  agreement,  the 
agamai  Stamp  would  no  doubt  be  suflScient;  bat  if  a  vacancj  m 
the  church  of  Presteigne  had  happened  before  any  fimnal 
conveyance  was  executed,  a  court  of  equity  would  npon 
that  instrument  have  decreed  to  the  purchaser  the  next 
presentation;  it  should,  therefore,  have  had  an  ad 
valorem  stamp  upon  the  amount  of  the  purcbase-money* 
IBayley  J.  A  court  of  equity  might  have  compelled  the 
execution  of  a  conveyance ;  but  by  the  stamp  act  the  ad 
valorem  duty  is  imposed  upon  the  convejranoe  of  an 
interest,  not  upon  the  right  to  call  for  such  oonveyanoei 
LiMedaleJ.  You  must  take  the  stamp  as  it  was  or  was 
not  sufficient  at  the  time  when  the  agreonent  was  exie- 
cuted.]  Next,  the  plaintiff  is  not  in  a  situation  to  sn^ 
the  contract  between  Goodacre  and  Buzzard  and  the 
defendant  not  having  been  completed,  and  the  vendors 
not  having  consented  to  the  payment  of  the  500/.  to  the 
plaintiff.  The  word  absolutely  is  relied  on  to  shew  that 
the  plaintiff's  right  is  independent  of  those  circum- 
stances ;  but  that  word  was  introduced  not  in  the  sense 
of  "  at  all  events,"  but  in  contradistinction  to  the  option 
reserved  to  the  defendant  as  to  the  sum  of  7000/.  The 
remaining  question  relates  to  the  title  which  the  vendors 
were  bound  to  make.  The  fair  meaninor  of  the  ajjree- 
ment  is,  that  they  should  convey  Lord  Oxford^s  title, 
and  then  it  would  be  incumbent  on  them  to  shew  that 
he  had  a  marketable  title  according  to  the  stipulation  in 
the  former  agreement. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  tlie 
plaintiff  is  entitled  to  recover  the  500/.  demanded  in 
this  action.     The  objection  taken  to  the  stamp  has  been 

already 
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already  answered.     Whatever  was  the  language  of  the        18S7. 
instrument,  it  could  not  operate  as  a  grant  of  the  next       """" 

WlLMOT 

presentation,  not  being  under  seal ;  but  I  think  that  this  agamtt 
instrument  .was  not  intended  so  to  operate.  Then  the 
case  stands  thus :  The  plaintiff  had  made  a  bargain  with 
Goodacre  and  Buzzard  for  the  next  presentation,  and 
after  that  another  bargain  was  made  between  Goodacre 
and  Buzzard  (with  the  assent  of  the  plaintiff)  and  the 
defendant,  whereby  jthey  agree,  not  U>  make  a  good  title, 
but  to  sell  the  next  presentation  for  the  sum  of  7,500/.  to 
be  paid  on  a  certain  day,  on  having  such  title  as  the 
vendors  had  received ;  with  a  covenant  for  a  return  of 
the  money  in  a  certain  event,  and  an  option  to  be  exer- 
cised by  the  defendant  as  to  7000Z.  for  his  further 
security,  but  from  which  the  500/.  was  expressly  ex- 
empted. This  agreement  was  ratified  by  the  plaintiff, 
who  had  before  acquired  an  interest  in  the  subject 
matter  of  this  agreement,  so  that  Goodacre  and  Buzzard 
could  not  without  his  assent  make  the  contract  with  the 
defendant;  consequently,  there  was  a  sufficient  consider- 
ation for  the  promise  to  pay  500/.  to  the  plaintiff.  But 
it  is  contended  that  the  vendors  did  not  exhibit  a  good 
(itle,  and  did  not  tender  any  conveyance.  If  they  did  all 
that  their  contract  required,  and  more  was  demanded,  that 
exonerated  them  from  the  necessity  of  taking  any  further 
steps.  Now  I  know  not  what  language  a  man  is  to  use 
who  intends  to  sell  such  title  as  he  has,  and  nothing  more, 
if  the  words  of  the  agreement  in  question  will  not  suffice  to 
limit  his  undertaking.  If  a  purchaser  unwisely  bargains 
to  pay  for  such  title  as  another  has,  it  is  his  own  fault 
if  his  money  is  placed  in  hazard  by  the  insufficiency  of 
the  title.  Here,  however,  no  hardship  would  be  sus- 
tained, for  the  principal  money  was  secured.     There 

being 
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being  a  sufficient  consideration  for  the  defendant's 
promise,  and  the  vendors  having  done  all  that  the  con- 
tract required,  the  only  remaining  question  is,  whether 
the  stipulation  as  to  the  assent  of  Goodacre  and  Buzzard 
imports  that  the  consent  was  to  be  given  at  the  time 
when  the  money  was  to  be  paid,  or  that  it  was  given  at 
the  time  of  making  the  contract.  I  think  it  imports  the 
latter,  and  that  argument  failing  as  well  as  the  others, 
the  plaintiff  is  entitled  to  the  postea. 


The  other  Judges  concurring, 


Postea  to  the  plaintiff. 


Friday^ 
May  18th. 


Doe  on  the  demise  of  the  Rev,  Thomas  Mor- 
gan, Clerk,  against  John  Morgan. 


Real  estates        T^  JECTMENT  to  rccover  certain  lands  and  premises 

will  pass  under     X^ 

the  word  ;>r(>-  ill  the  parish  of  IJi/well,  in  the  county  of  Brecon. 

peril/  in  a  will, 

unless  there  be  The  demise  was  laid  on  the  13th  of  Januai-y  1826.     At 

sions  to  shew  the  trial  before  Garrow  B.,  at  the  Summer  assizes  for  the 

in\  more^con-  couiity  of  Hereford^  1826,  a  verdict  was  found  for  the 

fh"erefore*^ '  defendant,  subject  to  the  opinion  of  this  Court  upon  the 

where  a  testa-      foUowin^r  case  : 
tor,  after  giving  *^ 

some  pecuniary       Tfiomas  Morgan^  the  lessor  of  the  plaintiff,  was  the 

legacies,  pro- 
ceeded thus:       eldest  brother  and   heir  at  law  of  David  Mor^^ari  de- 

"  and  all  my 
property  and 
effects  of  all 
claims  I  iJiall 


ceased.     David  Morgan  being  seised  in  fee  of  the  pre- 
mises in  question,  made  his  last  will  and  testament  in 
m7  brother  ^^    Writing,   bearing  date  the  3d  day  oi  January  1822,  duly 

executed  and  attested  to  pass  real  estates  as  follows  : 


John :  but  my 
mother  is  at 
liberty  to  give 

1000/.  of  my  property  where  she  pleases:  **  it  was  held,  that  the  real  estate  posicd  to  the 
brotlier. 


cc 


Jan. 
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<<  Jatii.  Srd  11822.         In  the  name  of  Grod  Amen.         1897. 


as  ill  the  bond 


"  I  give  to  yp*.  500  as  intrest  of  ^500  during  his  ^J^ 
life  to  Howell  Jones  apprentice  if  he  will  wake  a  sobor 
life  with  the  secuirety  of  porson  of  the  parish  where  he 
lives  the  sum  of  £b  p'  year.  And  all  my  property 
and  effects  of  all  claimes  I  shall  have  I  give  to  my 
brother  Jekn  Morgan  of  TuU  Glase  in  Cray  but  my 
mpther  is  at  liberty  to  give  ii^lOOO  of  my  property 
where  she  please.     This  is  my  last  will  by  me, 

"  David  Morgan." 

David  Morgan^  the  testator,  died  before  the  ISth  J2^- 
nitary  1826,  without  altering  such  will,  being  so  seised 
and  also  possessed  of  personal  property  to  the  amount 
of  6000/.  John  Morgan  the  defendant,  and  John 
Morgan  mentioned  in  the  will,  are  the  same  person. 

Campbell  for  the  plaintiff.  The  real  estate. does  not 
pass  under  this  will.  It  is  a  general  rule  that  the  heir 
at  law  is  not  to  be  disinherited  .but  by  express  words  or 
necessary  implication.  There  are  no  introductory  ^^orda 
in  this  will  to  shew  that  the  testator  had  any  intention 
to  dispose  of  his  real  estate.  There  is  no  mention  of 
lands  or  of  the  heir  at  law.  It  is  true  that  the  real 
estate  will  pass  in  a  will  under  the  word  prop^Hy^  or 
even  under  the  words  personal  property^  if  that  appear 
from  other  parts  of  the  will  to  be  the  clear  intention  of 
the  testator,  Doe  v.  Tqfield  (a).  On  the  other  hand,  the 
real  estate  will  not  pass  under  the  words,  '^  the  residue 
of  my  estate,  chattels,  real  and  personal,"  the  latter 
words  explaining  the  former,  Markant  v.  THmsden{b). 

(a)  11  Eatt,  S46.  (6)  1  Eq.  Com,  Ahr,  31 1. 

'     Vol.  VI.  M  m  Here 
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1827.  Here  the  word  property^  which  is  not  a  word  of  so 
comprehensive  a  meaning  as  the  word  estate^  \&  followed 

MoBOAw      immediately  by  the  word  "  effects,"  which,  ex  vi  tennini,. 

Momum;.  relates  to  personalty.  So  where,  after  a  devise  of  par- 
ticular freehold  lands,  the  testator  gave  all  the  residue 
of  his  estate,  consisting  in  ready  money,  plate^  &&,  or 
in  any  other  thmg  whatever  or  wheresoever,  it  was 
held,  that  the  real  estate  would  not  pass  by  the  latter 
words,  Timemell  v.  Perkimia).  Nor  will  it  pass  by  the 
words,  *^  all  the  rest  of  my  estate  and  efiect8»  of  what 
nature  soever,"  Doe  v.  Buckner  [b) ;  nor,  after  a  dis- 
position of  the  real  estate  for  life,  under  the  woids, 
**  the  residue  of  my  effects  wheresoever  and  whatsoever,* 
Cornfield  v.  Gilbert  (c) ;  nor,  after  a  bequest  of  personal 
legacies,  under  the  words,  <*  all  the  remainder  of  my 
property,  whatsoever  and  wheresoever,"  Roe  d.  HeBaig 
V.  Yeud  {d) ;  nor  under  the  words,  **  all  other  my  pio> 
perty,"  following  other  words  descriptive  c£  perBonal 
property.  Doe  v.  Bout  {e) ;  nor  under  a  bequest  of  dia 
residue  of  the  estate  to  trustees  upon  trust  to  sdl,  Doe 
V.  HurreU{/) ;  nor  under  a  bequest  of  all  and  singular 
the  testator^s  effects,  unless,  indeed,  a  contrary  intei^ 
can  be  collected  from  other  parts  of  the  will.  Doe  v« 
I>^^  (g)'  It  is  true  that  in  Doe  v.  Tqfidd  (A)  it  was 
held  that  real  property  would  pass  under  the  deacriptioa 
of  'personal  estates  in  a  will ;  but  there  it  was  manifest 
from  the  whole  of  the  instrument  that  such  was  the  de- 
visor's intention ;  for  there  was  a  direct  reference  to  that* 
description  in  ulterior  dispositions  of  the  real  estates. 

(a)  2Al}u  102.  (6)  6  r.  21.  610. 

(c)  3  Jffojf,  516.  (rf)  2  iSr.  Jl.  214. 


(*)  7  Tfliml.  79.  (/j  SB.^  A,  18. 

(g)  2U.i8.\\^.  (A)  llJ&u^SiS. 


In 
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In  Dae  d.  Burldtl  v.  Chapman  (a)  a  devise  of  all  the  rest        1827. 
and  residue  of  the  testatrix's  estate,  of  what  nature  or      ^     ^ 

DoK  dcm* 

kind  soever,  was  held  to  include  real  as  well  as  personal       MoEOAjr 

property.     But  there  also  it  was  plainly  the  intention  of      MoioAir* 

the  testatrix  not  to  die  intestate  as  to  any  part  of  her 

property,  for  she  had  surrendered  her  copyholds  to  the 

use  of  her  will.     In  Doe  v.  LaincAbujy{b)  the  real  estate 

was  held  to  pass  under  the  words,  *^  property  and  effects ;" 

but  it  was  manifest  that  the  testator  used  those  words  to 

denote  real  estates  and  upon  that  the  judgment  of  Lord 

EUenborough  was  founded.   Doe  d.  Wall  v.  Langlands  (c) 

is  the  strongest  case  against  the  plaintiff.     There  the 

real  estate  was  held  to  pass  under  a  bequest  of  ^*  all  and 

every  the  residue  of  property,  goods,   and  chattels." 

But  nothing  appeared  to  restrain  the  meaning  of  the 

word   ^*  property,"  and  the  personal  estate  was  not 

8u£Scient  to  pay  debts  and  legacies.     These  authorities 

shew  that,  although  the  real  estate  may  in  some  cases 

pass  under  the  word  **  property,"  yet  that  it  will  not 

necessarily  do  so;  and  that  it  must  be  collected  from  the 

whole  will  whether  the  testator  used  that  term  to  denote 

real  as  well  as  personal  estate.    Now  there  is  nothing  to 

shew  that  the  testator  in  this  case  meant  to  devise  his 

real  estate.     First,  he  gives  two  pecuniary  legacies,  one 

of  500^  and  the  other  of  an  annui^  to  his  apprentice ; 

and  then  immediately  following  these  pecuniary  legacies 

there  is  a  gift  of  *^  all  his  property  and  effects  of  all  claims 

lie  should  have"  to  his  brother.    Now  the  word  property 

being  coupled  with  the  word  effects^  and  following  the 

pecuniary  legacies^  is  evidently  meant  to  denote  the 

(c)  1  H.  Bk  22Z.  (6)  11  E(ut,  SdO.  (c)  14  East,  S70. 

M  m  2  personalty. 
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1827*       personalty.    But  assuming  that  if  tliis  clause  had  stood 
^     ,  by  itsdf  the  real  estate  would  have  passed  under  the 

MoaoAw  word  property^  there  then  conies  a  clause  which  shews 
MoioLir.  that  he  did  not  suppose  his  real  estate  had  passed  by  the 
former  clause;  for  he  directs  that  his  mother  should  be 
at  liberty  to  give  1000/.  of  his  property  where  die 
pleased.  The  word  property  in  this  clause  is  used  to 
denote  part  of  the  personal  estate ;  and  that  raises  a  fidr 
inference  that  it  was  used  in  the  same  sense  in  the 
former  clause.  If  the  personal  estate  at  the  time  of  the 
testator^s  death  was  not  sufiBcient  to  discharge  his  ddl>tS| 
the  mother  could  obtain  the  1000/.  only  out  of  the  real 
estate;  but  according  to  the  construction  contended  for, 
he  had  already  devised  the  real  estate  by  the  former  clause. 
This  clause,  therefore^  at  all  events,  makes  it  very  doubtfiil 
whether  he  intended  to  pads  the  real  estate  by  the  former 
clause,  and  if  it  be  doubtful,  then  the  rule  of  law  applies 
that  the  heir  at  law  is  not  to  be  disinherited,  except  by 
express  words,  or  necessary  implication. 

Taunton  contra  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
verdict  in  this  case  ought  to  be  entered  for  the  defendant. 
This  is  the  will  of  a  very  unlettered  person.  I  believe 
it  is  not  unusual  for  such  a  person  to  use  tlie  word 
property  to  denote  allMhat  he  has,  real  as  well  as  per- 

• 

sonal  estate.  Our  decision  certainly  ought  not  to  be 
governed  by  that  consideration.  But  it  has  been  decided 
in  many  cases  that  in  a  will,  the  word  ^^  propcHy^^  is  of 
itself  sufficient  to  pass  real  estate,  unless  there  be  some- 
thing in  the  other  parts  of  the  will  to  shew  clearly  tliat 

that 


agamat 
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that  word  was  used  in  a  more  confined  sense.    The       I8S7» 
only  expression  relied  upon  in  this  will  to  shew  that  the 

Dos  dmb 

word  property  is  used  in  a  more  limited  sense,  is  that  Momoiii 
by  which  the  testator  directs  that  his  mother  was  to  be 
at  liberty  to  give  1000/.  of  bis  property  where  she 
pleased.  At  the  utmost  that  oftly  makes  it  uncertain 
whether  he  intended  that  sum  to  be  paid  out  of  his 
real  or  out  of  his  personal  estate.  The  want  of  cer- 
tain^ in  the  latter  clause,  cannot  take  away  from  the 
language  of  the  former  the  certainty  which  belongs 
to  it  As  the  word  property^  per  se,  has  been  held 
to  include  real  as  well  as  personal  estate^  and  as  there 
is  nothing  in  this  will  to  shew  that  it  is  used  in  a  more 
confined  sense,  I  am  of  opinion  that  the  real  estate  did 
pass  by  it.  The  judgment  of  the  Court  must,  therefore^ 
be  for  the  defendant. 

Bayley  J.  Where  at  estator  uses  words  calculated 
to  pass  the  real  estate,  the  real  estate  will  pass  by  those 
words,  unless  it  be  shewn  clearly  from  other  expressions 

in  the  will  that  the  words  were  used  in  a  more  confined 

• 

sense.  The  word  efftcU  prima  facie  applies  to  personal 
property.  But  the  word  estate  is  sufficient  to  pass  land. 
There  may,  however,  be  other  parts  of  the  will  which 
shew  that  that  word  is  confined  to  personal  estate  only. 
In  one  case,  land  was  held  to  pass  even  under  the 
words  personal  estate.  In  Doe  v.  Langlands{a)  it  was 
held,  that  the  word  property  when  used  in  a  will 
would  pass  the  real  as  well  as  the  personal  estate;  and 
if  there  are  other  expressions  in  the  will  calculated  to 
raise  a  judicial  doubt  only  whether  the  testator  intended 

(a)  14  Easi,  3^0, 

M  m  3  to 
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1827.        to  confine  the  word  property  to  his  personal  estate,   I 
think  those  expressions  ought  not  to  control  the  effect 
HoROAH       of  the  word  property^  which  has  been  held  to  inclade  die 
MoBOAM.      real  as  well  as  personal  estate.     Here  the  testator  gives 
to  his  brother  **  all  his  property  and  effects  of  alldaims 
he  shall  have/'  thereUy  meaning  that  all  his  property, 
and  the  produce  of  all  his  claims,  should  go  to  bis  brother. 
It  is  much  the  same  thing  as  if  he  had  said,  **  all  I  have^ 
and  all  I  am  worth ;"  and  it  is  quite  clear  that  the  real 
estate  would  have  passed  under  those  words.     Then 
comes  the  clause  by  which  the  testator  directs  that  his 
mother  is  to  give  1000/.  where  she  pleases.     That  may 
raise  a  judicial  doubt  whether  the  testator  intended  that 
sum  to  be  paid  out  of  the  real  or  the  personal  estate; 
but  I  think  that  such  a  doubtful  expression  ought  not  to 
control  the  meaning  of  the  prior  clause,  by  which  the 
testator  bequeathed  all  his  property  to  his  brother.    If 
there  were  no  personal  property,  fhb  bequest  to  the 
mother  would  enable  her,  in  a  court  of  equity,  to  charge 
the  real  estate,  although  it  was  devised  to  another. 

HoLROYD  J.  The  case  of  Doe  v.  Lafiglands  (aX  »od 
the  grounds  on  which  it  was  decided,  are  conclusive  in 
favour  of  the  defendant.  It  is  clear  that  the  term  pnh 
perfyf  per  se,  when  used  in  a  will,  is  sufficient  to  pass  the 
real  estate ;  and  there  is  nothing  in  thb  case  to  shew  that 
it  is  used  in  a  different  sense. 

LiTTLEDALE  J.  Dce  V.  Drtfig  (5)  shews  that  the 
word  effects  is  not  sufficient  to  pass  the  real  estate ;  but 

(a)  1 4  East,  370.  (6)  2  M,  j[-  S.  448. 

the 
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the  vrord  property  is  of  itself  suflScient  to  pass  the  real       1827. 
estate,  and  there  is  nothing  in  this  case  to  shew  that  it 

is  Qsed  in  this  will  in  any  other  than  its  ordinary  sense.  Moeqaw 

Judgment  for  the  defendant.  MomoAir. 


Arnsby  against  Woodward.  AtoTi^. 

ASSUMPSIT  on  a  special  agreement.    The  dedar-  ^^^^ 
ation  stated  that  on  the  31st  oi  May  1824,  it  was  pronao,  «<tluit 

if  the  rent 

i^greed  between  the  plaintiff  and  defendant  that  the  fbcmldbem 

^  umr  for 

former  should  purchase  for  400/.  a  lease  of  certain  pre-  twenty-ona 
mises  theretofore  granted  by  one  W*  Yems  to  John  ElUsj  nJ^d  made,  or 
and  should  accept  the  said  lease  or  an  underlease  from  comumu 
Farr  and  Newman^  to  whom  ElUs  had  agreed  to  underlet;  *J^^  ^ 
that  plaintiff  deposited  90/.,  which  was  to  be  forfeited  **™*  thereby 

■  grantedy  or  lo 

if  the  purchase  were  not  completed  before  the  24th  of  much  thereof 

as  should  be 

June  then  next,  and  that  plaintiff  was  to  have  the  lease  with  then  unezpued, 

should  rfUfft^ 

the  same  covenants  that  were  contained  in  the  lease  granted  determine^  and 
to  Ellis  g  that  in  pursuance  of  the  agreement,  plaintiff  took  i^d  it  should 
possession  of  the  premises,  and  was  willing  to  perform  the  ^^^  for^thT 
agreement  in  all  things.     Breach,  that  JBtfw,  before  the  l^^iJ|3^° 
making  of  the  said  agreement,  had  wholly  vacated,  an-  ^^^ 
nulled,  and  forfeited  the  said  lease  so  granted  to  him  by  e°ter,  and  the 

,  ,  same  to  hold  to 

the  said  fV»  Yems^  and  the  said  term  therein  mentioned,  his  own  use, 

and  to  expel  the 

together  with  the  term  for  which  EUis  had  demised,  or  lessee:"  Held, 
agreed  to  demise  to  Farr  and  Newman^  had  before  that  event  of  a 
time  thereby  become  and  then  was  wholly  ended  and  ^^j^^'auldrthe 
determined,  whereby  the  plaintiff  could  not  at  any  time  ^^  ▼o'd^j* 

^  J  *r  J  und  noj  ^Q,d^ 

after  the  making  of  the  said  agreement  have,  nor  hath  aud  that  the 

"  °  landlord  was 

bound  to  re- 
enter in  order  to  take  adTantage  of  the  forfeiture,  and  that  he  waived  it  by  a  sul)^cquent 
receipt  of  rent. 

M  m  4  he 


WOOttWAlD. 


'5M  CASES  IN  EASTER  TERM 

IBi^.      he  iiad,  the  said  lease  so  granted  by  the  said  IF.  Yems  to 
7"""^ .      JElliSf  or  an  under  lease  from  the  said  Farr  and  NeamaOf 

•  Amwisr 

ogiAiti  or  any  lease  with  the  same  covenants  as  in  the  lease 
granted  by  Yems  to  £Ui5y  as  he  ought  to  have  been 
enabled  by  the  defendant  to  have  had.  By  means 
whereof  plaintiff  lost  the  90/.  deposited,  and  had  to 
pay  Yems  the  costs  of  an  action  of  ejectment  brought 
by  him  to  recover  possession  of  the  premises,  and 
sustained  other  special  damage  stated  in  the  declar- 
ation. Plea,  the  general  issue.  At  the  trial  before 
Lord  TerUerden  C.  J.,  at  the  Westminster  sittings 
after  last  Michaelmas  term,  it  appeared  that  in  1818 
Yems  had  granted  to  EHis  a  lease  of  the  proniaes  in 
question,  containing  various  covenants,  and,  amongst 
others,  a  covenant  not  to  assign  without  licence  of  die 
lessor;  and  a  proviso,  *'  that  if  the  rent  should  be  in 
arrear  twenty-one  days  after  demand  made^  or  if  any  of 
the  covenants  should  be  broken,  then  the  term  thereby 
granted,  or  so  much  thereof  as  should  be  then  to  come 
and  unexpired,  should  cease,  determine^  and  be  utteriy 
void ;  and  it  should  be  lawful  to  and  for  Yems^  and  to 
and  for  the  superior  landlord  of  the  said  premises  for  the 
time  being,  into  or  upon  the  demised  premises  wholly  to 
re-enter,  and  the  same  to  hold  to  his  own  use^  and  to  expd 
and  amove  EllisJ'  In  1820  Ellis  entered  into  an  agree- 
ment to  underlet  the  premises  to  Fan*  and  Newman  /  and 
the  defendant,  as  their  agent,  entered  into  the  agreement 
with  the  plaintiff  set  out  in  the  declaration.  In  June 
1 824,  plaintiff  took  possession  of  the  premises,  and  in  Jitfy 
Yems  was  willing  to  give  EHis  a  licence  to  assign  to  him ; 
but  the  plaintiff  insisted  upon  seeing  Yems*s  title^  which 
was  refused.  At  Christmas  1824,  Yems  received  rent 
fi*om  the  plaintiff;  but  that  which  became  due  at  Lady^ 

day 
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day  1825  not  haviog  been  paid,  be  brougbt  ejectmentf  1827« 
and  delivered  particulars  of  the  breaches  of  covenant) 
for  which  he  proceeded ;  viz.  non-payment  of  rent  due 
Ladjf^ay  1825;  not  repairing  and  keeping  the  premises 
in  repair  at  any  period  after  the  commencement  of  the 
term  I  not  insuring  from  fire;  not  pauiting;  assign- 
ing without  leave:  and  keeping  swine  on  the  pre- 
mises. The  plaintiff  gave  notice  of  the  ejectment  and 
the  particulars  to  the  present  defendant,  who  refused  to 
interfere,  and  thereupon  the  plaintiff  gave  a  o^ovit, 
judgment  was  signed,  and  he  was  turned  out  of  posses- 
sion. The  Lord  Chief  Justice  was  of  opinion,  that  YemSf 
by  receiving  rent  at  Christmas  1824,  bad  waived  all  the 
breaches  of  covenant  committed  before  that  time,  and 
that  for  any  subsequent  breaches  the  defendant  was  not 
responsible;  and  that  as  Y^muwas  atone  time  willing  to 
allow  JStftVs  term  to  be  assigned  to  the  plainti£^ 
which  he  did  not  then  choose  to  accept,  he  could  not 
muntain  this  action ;  and  his  Lordship  directed  a  non- 
suit In  Hilary  term  a  rule  nbi  for  a  new  trial  was 
obtained,  against  which 

Gumey  and  Lawes  shewed  cause*  The  only  argu- 
ment which  the  plaintiff  can  rely  upon  is,  that  by  the 
breaches  of  covenant  the  lease  granted  to  EUis  was  ab- 
solutely void,  and  therefore  could  not  be  revived  by  the 
subsequent  receipt  of  rent  But  that  is  contrary  to  Doe 
V.  Bands  {a\  and  Bead  v.  Farr{b).  Indeed,  this  case 
is  not  so  strong,  for  here  the  proviso  is,  that  **  it  shall 
be  lawful  for  the  landlord  to  re-enter :"  in  the  cases  cited 

(a)  4B.f  ^.401.  (6)  eU.iS.  121. 

it 
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I887.        it  was,  that  *<  the  lease  should  become  absolatdj  toid '' 
in  certain  events. 

The  Attometf*General  contr^  Until  the  case  of-  Read 
V.  Farr  was  decided,  it  had  always  been  considered  diat 
where  a  proviso  made  a  lease  void  in  certain  eventSy 
entry  by  the  landlord  was  not  necessary  in  order  to 
enforce  the  forfeiture.  But  in  that  case,  and  also  in  Doe 
v.  Bancksj  a  distinction  was  taken  in  fiivour  of  the  land* 
lord;  and  it  was  held,  that  although  the  proviso  dedared 
that  for  certain  breaches  of  covenant  the  lease'  should  be 
void,  yet  the  tenant  should  not  be  allowed  to  insist  upon 
the  forfeiture,  because  that  would  be  taking  advantage 
of  his  own  wrongful  act  It  by  no  means  follows,  then, 
from  those  cases,  that  the  landlord  would  not  have  been 
allowed  to  say  that  the  lease  was  absolutely  void.  A 
distinction  has  been  taken  between  the  language  of  the 
proviso  in  the  present  case  and  in  those  referred  to. 
But  in  this  case  the  proviso  is,  that  the  term  shall  be 
fUterfy  voidj  although  it  is  added,  '*  and  it  shall  be  lawfiil 
for  the  landlord  to  re-enter."  Besides,  it  is  part  of  the 
proviso,  that  the  superior  landlord  may  re-enter,  and  it 
does  not  appear  that  he  has  done  any  thing  to  waive 
the  forfeiture. 

* 

Lord  Tenterden  C  J.  I  am  of  opinion  that  the 
nonsuit  in  this  case  was  right  The  ground  of  the  plam- 
tiff's  action  was,  that  the  lease  granted  to  EUis  had  by 
his  conduct  become  void.  An  ejectment  having  been 
brought  against  the  plaintiff,  he  gave  notice  to  the  pre- 
sent defendant,  who  refused  to  interfere;  whereupon 
Amsby  gave  a  cognovit,  was  turned  out  of  possession, 
and  had  to  pay  costs,  and  lost  th<3  benefit  of  some  ex- 
penditure 
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penditure  which  he  had  made  on  the  premises.     But  if       IS27. 
the  then  lessor  of  the  plaintiff  had  no  right  to  recover        ^ 

^  ^  Aavnr 

in  the  ejectment^  on  the  ground  of  some  forfeiture  before  ^gaiMf 
AmAy  took  possession,  he  cannot  now  turn  round  and 
claim  damages  from  the  defendant*.  It  is  said,  how- 
ever, that  whether  Yem^  could  recover  or  not,  still  the 
superior  landlord  might  That  forms  no  part  of  the 
injury  alleged  in  the  declaration,  and  I  cannot  upon  the 
-evidence  in  the  cause  discover  that  the  superior  landlord 
either  could  have  recovered,  or  ever  thought  of  proceed- 
ing. All  the  covenants  made  with  him,  had,  for  any  thing 
that  appeared,  been  duly  performed,  and,  therefore,  the 
question  is  merely  this,  —  whether  the  lease  to  EUU  had 
become  void.  The  proviso  in  this  case  is  not  precisely 
the  same  as  in  those  cited ;  for  here,  after  a  statement 
that  in  certain  events  the  term  should  cease,  determine, 
and  be  utterly  void,  it  is  added,  '<  and  it  shall  be  lawful 
to  and  for  Yems  to  re-enter."  Taking  those  two  clauses 
of  the  proviso  together,  the  sound  construction  of  them 
gives  to  the  landlord  a  right  to  re-enter,  to  be  exercised 
or  not  at  his  election ;  otherwise,  the  latter  clause,  *'  it 
shall  be  lawful  to  re-enter,"  would  have  no  effect.  I 
think  it  may  fairly  be  construed  as  if  the  two  members 
of  the  sentence  were  transposed,  and  then  there  can  be  no 
doubt  that  a  receipt  of  rent  after  the  breach  of  covenant 
would  be  a  waiver  of  the  forfeiture.  Supposing,  how- 
ever, this  proviso  had  been  in  the  very  words  found  in 
the  two  cases  that  have  been  cited,  I  should  still  have 
thought  that  a  receipt  of  rent  by  the  landlord  would  be 
an  admission  that  the  lease  was  subsisting  at  the  time 
when  that  rent  became  due,  and  that  he  could  not  after- 
wards insist  upon  a  forfeiture  previously  committed.  To 
hold  the  contrary  might  be  productive  of  great  injustice^ 

for 
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for  the  effect  would  be  this ;  it  would  enable  a  landlord 
at  any  period  to  eject  a  tenant  after  he  had  given  him 
reason  to  suppose  the  forfeiture  was  waived,  and  after 
the  latter  had,  upon  that  supposition,  expended  his  money 
in  improving  the  premises.  For  these  reasons,  I  fhink 
that  the  rule  for  a  new  trial  must  be  discharged. 


Bayley  J.  I  think  that  the  receipt  tif  rent  by  the 
landlord  destroyed  his  right  to  proceed  for  any  for^ 
ture  alleged  to  have  been  committed  before  that  time. 
The  ii^ury  of  which  the  present  plaintiff  complafais  has 
therefore  arisen  firom  his  own  neglect- 


HoLROYn  J.  concurred. 


LiTTLEDALE  J.  In  this  case  the  lease  was  not  voidf 
but  voidable;  and  the  landlord  was  bound  to  re-enter  id 
order  to  take  advantage  of  the  forfeiture,  as  in  the  case 
of  freehold  interests. 

Rule  discharged. 


Saunders  against  Musgrave,  Bart. 


A  SSUMPSIT  for  money  had  and  received.     Plea, 

the  general  issue.     At  the  trial  before  Lord  Tlm- 

terden  C.J.  at  the  Guildhall  sittings  after  last  Michaelmas 

term,  the  following  appeared  to  be  the  facts  of  the  case. 


Where,  in  tn 
agreement  for 
the  sale  and 
■ignment  of 
certain  pro- 
miies,  there 
waa  a  stipula- 
tion **  that  in 

the  mean  time,  and  until  the  atsignment  waa  made,  the  intended  purchaser  should  pay  awl 
allow  to  the  seller  at  the  rate  of  lOOf.  per  annum  from  the  time  of  taking  possession  of  the 
premises  until  the  completion  of  the  purchase ; "  the  intended  purchaser  haring  taken 
possession,  and  one  hal^•  jearlj  payment  haTing  become  due  before  the  completion  of  the 
purchase :  Held*  that  it  was  due  as  nm/,  'and  that  the  sheriff  levying  on  the  goods  of  the 
occupier  under  a  fi.  &.,  was  bound  by  the  8  Anru  c,  14.  to  pay  it  oyer  to  the  seller,  aa 
landlord. 

In 
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In  the  month  of  December  1824,  Tucker  entered  into        1827. 
a  contract  with  Mohun  for  the  sale   of   a  term  in  ' 

Saumdiks 

certain  premises  at  Clifton^  and  in  consideration  of  _  agahui 
1260/.  agreed  to  be  paid  to  him  by  Mohtm^  he  agreed 
that  he  would  on  payment  of  that  sum  at  the  request 
of  Mohun  execute  to  him  an  effectual  assignment  of 
the  premises  for  the  residue  of  a  certain  term  of  years 
tlien  unexpired,  and  would  on  or  before  the  25th  of 
March  then  next  erect  an  additional  room,  and  make 
certain  other  alterations,  and  put  np  certain  fixtures; 
and  in  consideration  thereof  Mohun  agreed  to  pay  the 
1260/.  on  or  before  the  2l8t  of  December  1825.  And 
it  was  agreed  that  in  the  mean  time  and  until  the 
assignment  was  made,  Mohun  should  pay  and  allow  to 
Tucker  at  the  rate  of  100/.  per  annum  from  the  time  of 
taking  possession  of  the  premises  until  the  completion 
of  the  purchase^  in  equal  half-yearly  payments;  and 
Tucker  agreed  to  furnish  an  abstract  within  three 
months.  In  January  1825,  Mohun  took  possession  of 
the  premises,  and  continued  in  possession  until  JVo- 
vember  in  the  same  year,  when  a  writ  of  fieri  facias 
issued  against  him  at  the  suit  of  the  present  plaintifi*  for 
150/.,  and  was  delivered  to  the  defendant,  then  sherifi* 
of  Gloucestershire.  Tucker  gave  notice  to  the  defendant 
that  75/.  for  three  quarters  of  a  year's  t^nt,  was  due  to 
him,  and  the  defendant  paid  over  to  him  out  of  the  pro- 
ceeds of  the  levy  50/.  for  half  a  year's  rent.  The  re- 
mainder of  the  goods  produced  only  80/.,  and  this  action 
was  commoiced  against  the  sheriff  to  recover  the  sum 
of  50/.  so  paid  over  to  Tucker.  After  Mohun  took  pos- 
session. Tucker  agreed  to  allow  him  12/.  in  lien  of  some 
fixtures  which  were  to  have  been  put  into  the  house, 
and  in  February  1825  Mohun  paid  Tucker  in  advance  a 

sum 
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18S7.  sum  of  10/.  Tucker  never  completed  the  repairs  and 
^  alterations  specified  in  the  agreement     For  the  defend- 

agama  ant  it  was  contended,  that  the  100/.  per  annum  which 
Molitm  agreed  to  pay  until  the  completion  of  the  pur- 
chase was  a  rent ;  that  one  half  year's  rent  was  due  at 
the  time  of  the  execution,  and  that  consequoitly  the 
sheriff  was  justified  in  paying  over  the  SQL  For  the 
plaintiff  it  was- urged,  that  the  100/.  was  not  a  rent,  and 
that  at  all  events  the  plaintiff  was  entitled  to  a  verdict 
for  the  two  sums  of  12/.  and  10/.  The  Ix>rd  Chief 
Justice  thought  the  plaintiff  was  entitled  Co  the  5(ML,  and 
directed  a  verdict  to  be  found  in  his  favour  for  that  sum, 
the  defendant  having  leave  to  move  to  enter  a  nonsuiL 
A  rule  nisi  for  that  purpose,  or  for  reducing  the  verdict, 
was  obtained  in  Hilary  term ;  and  now 

Marryat  and  F.  KeUy  shewed  cause.  The  principal 
question  in  this  case  relates  to  the  50/.  paid  over  by  the 
defendant  as  rent.  That  turns  upon  the  construction 
of  the  contract  entered  into  between  Tucker  and  Mohwiu 
Now  that  was  a  mere  contract  of  purchase^  a  tenancy 
does  not  appear  to  have  been  contemplated.  In  Dunk 
V.  Hunter  (a),  there  was  an  agreement  for  a  lease,  with 
a  clause  of  purchase,  and  yet  it  was  held  that  there 
could  be  no  distress  for  rent  until  a  lease  was  executed, 
although  the  party  had  taken  possession.  Here  the 
agreement  was  for  the  purchase  only.  It  cannot  be 
supposed  that  Mohun  was  to  pay  100/.  per  annum  if 
Tucker  did  not  perform  his  agreement  to  repair  and  to 
improve  the  premises,  or  if  he  failed  to  furnish  an  ab- 
stract, and  to  do  any  act  towards  the  completion  of  the 

bargain. 
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bargain.     Again,  the  payment  until  the  completion  of       1827* 
the  purchase  was  to  be  at  the  rate  of  100/.  per  annum,      ^ 
and  in  Parker  v.  Harris  {a\  it  was  held,  that  a  reserv-        «^mji 
ation  of  rent  at  the  rate  of  18Z.  per  annum  was  bad.    At 
all  events  the  plaintiff  is  entitled  to  a  verdict  for  22/.,  the 
amount  of  the  10/.  actually  paid,  and  the  12/.  which 
Tticker  had  agreed  to  allow  Mokim, 


Campbell  contr^.  The  claim  of  the  two  sums  of  10/. 
and  12/.  was  a  complete  surprise  at  the  trial,  admissions 
having  been  entered  into  in  order  to  raise  the  general 
question  as  to  the  50/.  The  10/.  was  not  shewn  to  have 
been  paid  as  part  of  the  rent,  nor  was  the  sum  of  12/.  to 
be  considered  as  such  a  payment.  They  merely  con- 
stituted items  of  account  generally,  and  might  have 
been  set  off  as  part-payment  of  the  purchase-money  of 
the  premises.  Then  what  was  the  relation  between 
Mohun  and  Tucker  ?  The  former  agreed,  that  from  the 
time  of  taking  possession  he  would  pay  at'  the  rate  of 
100/.  per  annum  by  equal  half-yearly  payments.  The 
legal  estate  was  then  in  Tucker  as  landlord,  and  Mohwi^ 
by  his  permission,  took  possession  at  a  fixed  annual 
rent,  payable  at  stated  times.  That  surely  constituted 
a  demise.  The  agreement  to  repair  was  not  a  condition 
precedent  to  the  payment  of  the  rent,  but  if  broken, 
would  give  Mohun  a  right  to  maintain  a  cross  action. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
relation  of  landlord  and  tenant  at  a  fixed  rent  of  100/. 
per  annum,  payable  half  yearly,,  to  commence  from  the 
time  of  taking  possession  of  the  premises,  was  created 

between 
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1827. 


agahut 
MutaftAVE. 


between  Mohtm  and  T\tcker*  Then  as  to  the  right  io 
an  abatement  on  account  of  the  neglect  to  rqwir,  I  am 
satisfied  by  the  argument  for  the  defendant  that  the 
neglect  has  not  given  any  right  to  an  abatement  from  the 
rent,  but  merely  to  maintain  a  cross  action.  But  it 
seems  to  me,  that  when  2\icker  agreed  to  allow  18/^ 
that  meant  that  it  should  be  allowed  out  of  the  first 
payment  that  became  due,  and  I  think  the  10/.  should 
also  have  been  taken  as  part-payment  of  the  half-year's 
rent.  For  those  two  sums  the  plaintiff  is  therefore  en« 
titled  to  a  verdict. 

Verdict  reduced  to  88/. 


Tueiday, 
May  22d. 

Where  a  ihe- 
riff 's  officer^  to 
whom  a  war- 
rant upon  a 
writ  against  A* 
was  deliTered, 
•ent  a  message 
to  A,f  and 
asked  him  to 
ilx  a  time  to 
call  and  give 
bail,  and  A. 
accordingly 
ilxed  a  time, 
attended,  and 

STe  bail: 
eld.  that  this 
was  not  an  ar- 
reift,  and  that 
an  action  for  a 
malicious  arrest 
would  not  lie 
against  the 
party  suing  out 
the  writ,  al- 
though he  had 
no  cause  of 
action* 


Berry  agcdnst  Adamson,  Gent 

/^^ASE  for  maliciously,  and  without  probable  caose^ 
arresting  plaintiff  for  an  alleged  debt  of  9QL^  and 
causing  him  to  be  kept  in  prison  until  he  gave  bail  for 
his  appearance  at  the  return  of  the  writ.  Plea,  not 
guilty.  At  the  trial  before  Lord  Tenterden  C.  J.  at  the 
Westminster  sittings  after  last  Michaelmas  term,  it  ap- 
peared that  the  defendant,  on  the  29th  of  October  1825, 
issued  an  attachment  of  privilege  against  the  present 
plaintiff,  indorsed  for  bail  for  90/.  and  upwards.  The 
officer  to  whom  the  warrant  was  delivered  sent  his  man 
to  Beny  with  a  message,  that  he  had  a  writ  against  him, 
and  requested  that  he  would  fix  a  time  for  attending  at 
his  (the  officer's)  house,  and  giving  a  bail-bond.  Jierry 
accordingly  fixed  a  time,  attended  with  tWo  other  per- 
sons, and  executed  a  bail-bond.  The  officer's  man  did 
not  take  the  warrant  with  him  when  he  went  to  the 

plaintiff's 


Adahsov* 
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plaintiff's  house.     The  cause  was  afterwards  referred,       1827* 
and  an  award  made  in  favour  of  the  defendant.     For        „ 
the  defendant  it  was  objected,  that  this  proceeding  did        t^ainst 
not  constitute  an  arrest;  and  Arrcfxsmith  v.  Le  Mesurier  {a) 
was  cited,  and  upon  the  authority  of  that  case  the  Lord 
Chief  Justice  directed  a  nonsuit     In  Hilary  term  a  rule 
nisi  for  setting  aside  the  nonsuit  was  obtained ;  against 
which 

The  Attoiney^General  and  2).  F.  Jones  shewed  cause. 
It  is  quite  clear  that  in  this  case  there  was  no  actual 
arrest.  The  messenger  who  informed  the  plaintiff  that 
there  was  a  writ  against  him  did  not  take  the  warrant 
with  him,  and  afterwards  tlie  plaintiff  attended  voluntarily 
at  the  time  appointed  by  himself,  and  executed  a  bail- 
bond.  But  it  is  said  that  a  man  may  be  virtually  arrested 
although  the  officer  does  not  lay  hands  upon  him. 
That  is  certainly  true ;  for  if  an  officer  desires  a  man  to 
stay  in  a  room,  or  locks  the  door  upon  him,  that  in  law 
constitutes  an  arrest;  but  there  must  be  either  a  cor- 
poral touch,  or  a  capacity  in  the  officer  to  arrest,  and 
submission  by  the  party.  Homer  v.  Batiyn  (&),  Arrcm^ 
smith  v.  Le  Mesurier.  Here  there  was  nothing  of  tlie 
kind. 

Brougham  and  Chitly  contrk.  The  case  of  Homer  v. 
Battyn  is  hardly  distinguishable  from  the  present,  and 
shews  that  a  detention  by  threat  is  in  law  an  arrest. 
The  present  plaintiff,  in  consequence  of  a  message  from 
the  officer  that  he  had  a  writ  against  him,  attended  at 
the  house  of  the  officer  and  gave  bail.     The  very  act  of 

(a)  2  N.  R.  211.  (6)  JBuU.  N.  P.  62. 

Vol.  VI.  N  n  going 


{(ST,  yiilm  to  Qw  dBoMrf  .noon  WM  B  ■BMnHMli  WVh 
Biol,  aid  k  «>iild  sot  dMn  baM  |^«M^tgM 
Wiumiit  gMn^  tbc  oro  bnid»  ■  AAef  tAn^lf'^HrvS* 

npi  catpa^  wmcD  pram  w  w  nv  ^  isiB^HB 

touiikn  aa  mm  u  nMa.  .l^kfjl^'-jt.  '^H^iUi'' 

'  '  -    T         II  r      II    T   ftiiin     T  III  Tfiinr  rfi^i   1    i'ii"rr  *"TiT<ir<l  illil' 
BIIHIWi   d6   CStOppCn  TrOin  Qeaying^  Tne  Til  IBSI,   tlllUUIJ|^ll 

Ae  fiict  were  otherwise.]     The  party  who   issues  the 

writ  ibould  also  be  estopped.     The  case  of  Arrowsmilh 

^i  In  Memrier  was  tci^  different,  for  Mansfield  C.J. 

Wd  diat  there  was  nothiDg  more  than  a  summons  if) 


Lord  TiiKTERDEM  C.  J.  This  was  an  action  against 
As  dBfendatit,  for  arreslinj^  the  plaintiff  and  keepii^ 
Um  IB  prison.  Now,  has  he  either  actuaily  or  construo 
^icnitf  been  arrested  and  kept  in  prison  ?  The  ciue  of 
Arraaxmiik  ▼■  2>  Marnier  shews  that  he  has  not.  HBt 
case  was  much  more  &vourable  to  the  idea  of  &  con- 
strnctiTe  arrest  than  this.  There  a  constable  went  to 
the  plaintiff  with  a  warrant  to  arrest  him  on  a  cfaaige  of 
conspiracjr,  aad  exhibited  the  warrant,  and  Hfterwards 
the  plaintiff  accompanied  the  constable  to  the  magistrate, 
and  yet  it  was  held  that  the  warrant  had  been  used  0017 
as  a  summons,  and  that  there  was  no  arrest.  Here  the 
officer's  man  did  not  take  a  warrant  with  him,  nor  did 
he  telt  the  plaintiff  that  he  came  to  arrest  htm,  bat  merdy 
gave  notice  of  the  writ,  and  asked  him  to  fix  a  time  for 
^ving  bait.  I  think,  therefore,  that  the  nonsnic  was 
right 

HoLBOYD  and  Littledale  Je.  concurred. 

Rule  disehai]ged.  (a) 

(q)  BvyUg],  left  th*  court  daring  (b«  irginiMat. 
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1827. 


Fayle  against  Bird.  Tuesday, 

May  2i;d. 

''FHIS  was  an  action  on  a  bill  of  exchange,  dated  31st  A  bill  of  ez- 

January  1826,  drawn  by  the  plaintiff  on  the  defend-  drawn!  payable 

ant,  requesting  him,  two  months  after  the  date  thereof^  Jii^^^"ac- 

topay  to  his  the  plaintiff ' s  order,  in  London^  59/.  125.  Gd.  ^l^^^^^^ 

for  value  delivered  the  defendant  in  potter's  clay ;  which  ^'***  *K**  ^**  ■ 

'■  ''  general  accepu. 

bill  the  defendant,  upon  sight  thereof,  accepiedj  pqyable  at  »"«-•  within  the 

meaning  of  the 

}V.  Metcalfe  Esquire^  Coal  Exchange,  London.     The  de-  «tat.  1&2  G.4. 

e.  78«y  and  that 

claration  averred  presentment  for  payment  at  W.Met-  it  was  not  ne- 
calf.  Esquire,  Coal  Exchange,  London,    There  were  also  presentmenraT 
counts  for  goods  sold,  8ic.     At  the  trial  before  Lord      'P**^ 
Tenterden  C.  J.  at  the  Londoti  sittings  after  last  Trinity 
term,   the  plaintiff  failed   in   proving  presentment  in 
London,  and  was,  therefore,  nonsuited,  but  leave  was 
given  to  move  to  enter  a  verdict  for  him.     A  rule  nisi 
for  that  purpose  having  been  obtained  in  this  term, 


F.  Pollock  shewed  cause.  The  plainti£Pwas  bound  to 
prove  a  presentment  of  the  bill  in  London.  In  Rovie  v. 
Young  [a)  it  was  decided,  that  where  an  acceptance 
made  a  bill  payable  at  a  particular  place,  a  present- 
ment at  that  place  was  necessary  to  charge  the  acceptor, 
that  being  a  limited,  and  not  a  general  acceptance.  To 
remedy  the  inconvenience  resulting  from  this  decision, 
the  statute  1  &  2  G.  4.  r.  78.  was  passed.  The  title  of 
it  is,   "  An  act  to  regulate  acceptances  of  bills  of  ex- 

(fl)  2Brod,in»  165. 

N  n  2  change.'* 


BlM>. 
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1827.        change."     It  recites,  that  it  had  been  adjudged  that 
"T  where  a  bill  is  accepted  payable  at  a  banker^s,  the  ac- 

a^ut        ceptance  thereof  is  not  a  general  but  a  qualified  accept- 
ance, and  that  mischief  was  likely  to  arise.      It  then 
enacts,  **  that  an  acceptance  made  payable  at  a  banker's 
shall  be  deemed  a  general  acceptance,  unless  accom- 
panied with  the  words,  ^^  and  not  elsewhere."     That 
statute,  therefore,  is  clearly  confined  to  cases  where  a 
bill  is  by  the  act  of  the  acceptor  made  payable  at  a  par- 
ticular place.     But  in  this  case  the  bill  is  made  payable 
in  London  by  the  act  of  the  drawer.     It  is  not,  there- 
fore, a  case  within  the  statute,  and  consequently  pre- 
sentment at  the  place  mentioned  in  the  bill  was  neces- 
sary.   Saunderson  v.  Bowes  (a),  Dickinson  v.  Br/voes  (i), 
and  Howe  v.  Bowes  {c\  are  authorities  to  shew,  that 
before  the  statute  presentment  to  the  acceptor  in  London 
would  have  been  a  condition  precedent  to  the  holdei^s 
having  any  claim  against  him. 

Hutchinson  contra.  The  statute  embraces  all  bills 
payable  at  a  particular  place,  whether  they  are  so  oiade 
payable  by  the  acceptor  or  the  drawer.  This  very  poiat 
was  decided  by  the  Court  of  Common  Pleas  in  the  case 
of  Selbi/  V.  Eden  (^f ),  there  a  bill  of  exchange  was  drawn, 
payable  to  the  order  of  the  drawer  in  London^  and  ac- 
cepted by  the  defendant  at  London  according  to  the  usage 
and  aisiom  of  merchants.  It  was  contended,  that  it  was 
not  a  case  within  the  statute  1  &  2  G.  4.  c.  78.  and  that 
presentment  in  London  ought  to  have  been  proved.  But 
it  was  held  after  argument,  that  it  was  within  the  sta- 


(ci)  Bajfley  on  Mis,  175.  4th  «dit.  (b)  16  JRasi,  1  la 

(c)   16  East,  112.  ((/)  3  Bing.  61 1. 


tute, 
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tute,  and  that  proof  of  presentment  for  payment  in  Lon^'        1827. 
don  was  unnecessary. 


Lord  Tenterden  C.  J.  I  should  certainly  have  en- 
tertained some  doubt  whether  this  case  fell  within  the 
statute  1  &  2  G.  4.  c.  78.  had  it  not  been  for  the  authority 
cited  on  behalf  of  the  plaintiff.  It  appears  that  the  Court 
of  Common  Pleas  in  Selln/  v.  Eden{a)f  have  decided,  that 
the  act  embraces  every  bill  payable  at  a  banker's  or  other 
place ;  and  that  there  is  no  distinction  between  the  case 
where  the  bill  is  rendered  so  payable  by  the  language 
of  the  drawer,  and  the  case  where  it  k  rendered  so  pay- 
able by  the  language  of  the  acceptor.  It  is  of  great  im- 
portance that  there  should  be  an  uniformity  of  decision 
in  the  different  Courts  of  Westminster  Hall  upon  all 
questions,  but  particularly  upon  questions  affecting  ne- 
gotiable instruments  of  this  description.  Upon  the  au- 
thority of  that  case,  therefore,  we  are  of  opinion  that 
the  rule  for  entering  a  verdict  for  the  plaintiff  should  be 
made  absolute. 

Rule  absolute. 

(a)  9jBmg.6lU 


Fatlk 

pgainti 

B»D. 


Nn  S 


Roper  aga'msl  Coombes. 


■dItci  linlico- 
dum  fram  ihg 
Saih  otSri'lna- 
lltT  thim  neit 
tar  iwcnlf -on* 
jtui.  in  conil- 
dmttun  of 
lOOW.,  of 
tfhkh  lU.  wu 
paid  U  the  ntne 
of  UiB  agrrt- 


coter  the  10/. 
which  b*  had 
pud:  Held, 
thMbe  iraiei> 


A  SSUMPSIT  for  money  had  nntl  receiral.     PIe«, 

llie  general  issue.  At  the  trial  before  Lord  Trft' 
terdm  C.  J.  at  the  Wfdmittster  sitting*  after  Inst  MUhaei- 
mas  term,  it  appeared  in  evidence  tlint  on  llie  Slti  of 
March  1826  the  defendant  eiitL-red  into  an  ogreemcnt 
to  grant  to  iheplainliffa  lease  of  a  piiblic-hou9e»  to  hold 
for  twenty-one  years  from  the  29th  of  Sfplemtier  then 
next,  in  consideration  of  1000/.,  of  which  10/.  wns  then 
[>nid  down  by  the  filiiintifT:  90/.  wns  to  be  paid  on  the 
13th  of  April  then  next,  and  \\w  residue  on  having  pos- 
session. No  time  for  granting  the  lease  was  expressly 
fixeii  by  the  ngreement.  The  sum  of  90/.  was  not  paid 
on  the  ISth  oi  April.  On  the  SOth  of  that  month  Ae 
plaintifF  by  his  attorney  required  the  defendant  to  exhibit 
his  title  to  the  premises.  The  defendant,  on  the  other 
hand,  called  for  payment  of  the  90/.,  and  insisted  that  he 
was  not  bound  to  grant  the  lease,  or  to  shew  a  title,  until 
the  29th  of  September^  and  thereupon  the  pluntiff  gave 
notice  that  he  would  rescind  the  contract,  and  called 
for  repayment  of  the  10/.  The  defendant  refused  to 
repay  it,  and  this  action  was  commenced  in  Trinity  term 
1826.  It  appeared  that  the  defendant  had  not  at  that 
time  power  to  grant  a  lease  according  to  his  contract 
For  the  defendant  it  was  contended,  that  the  action  was 
brought  too  soon ;  that  the  contract  did  not  bind  the 
defendant  to  grant  a  lease  before  the  29th  of  SeptenAer, 
and  that  until  that  time  arrived,  the  plaintiff  could  not 
rescind  tlie  contract,  for  that  the  defendant  mi^t  before 


CCMJUBS, 
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that  time  obtain  the  power  of  granting  such  lease  as  he  1827. 
had  afinreed  to  sell  to  the  plaintifil  The  Lord  Chief  — 
Justice  thought  that  the  plaintiff  was  entitled  to  rescind  agavui 
the  contract)  the  defendant  not  having  a  right  to  grant 
the  lease  at  the  time  when  the  title  was  demanded;  and 
under  his  direction  a  verdict  for  the  amount  of  the  de- 
posit was  found  for  the  plaintiff.  In  Hilary  term  a  rule 
nisi  for  a  new  trial  was  granted ;  and  now 

The  Attomejf^General  and  Dodd  shewed  cause.  The 
whole  question  depends  upon  the  construction  of  the 
agreement.  If  it  bound  the  defendant  to  grant  a  lease 
on  request,  or  in  a  reasonable  time,  the  plaintiff  was 
clearly  entitled  to  rescind  the  contract,  the  defendant 
having  failed  to  complete  his  part  of  it,  and  not  being  in 
a  condition  to  do  so,  Bartlett  v.  Tuchin  [a).  Now  the 
agreement  is  altogether  silent  as  to  the  time  when  the 
lease  was  to  be  granted :  it  merely  provides  that  the  ten9 
shall  begin  to  run  from  the  29th  of  September  then  next. 
It  is  quite  consistent  that  the  lease  should  be  granted 
before  that  time,  for  a  part  of  the  premium,  amounting 
to  90/.,  was  to  be  paid  in  Aprils  and  it  was  but  reason- 
able that  the  plaintiff  before  he  paid  so  large  a  sum 
should  have  the  means  of  knowing  whether  the  defendant 
could  make  a  title  to  the  premises. 

Gumey  and  F*  Kelly  contrk.  The  case  of  Bartlett  v. 
Tuchin  was  between  vendor  and  vendee.  [Lord  Tenter- 
den  C.  J.  Is  not  the  contract  in  this  case  for  the  sale  of 
a  lease  ?J  The  plaintiff  in  this  case  had  no  right  to  call 
upon  the  defendant  to  grant  the  lease  until  the  29th  of 
September^  and,  therefore,  he  could  not  before  that  time 

(a)  S  Twant*  25% 

N  n  4i  have 
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have  a  light  to  rescind  the  contract  on  the  ground  of 
any  supposed  want  of  title  in  the  defendant.  If  he  was 
in  a  condition  to  grant  the  lease  on  tliai  day  it  was  suf- 
ficient, Thompson  v.  Miles  (a).  At  all  events,  therefore, 
the  action  was  commenced  too  soon.  HU 

Lord  Tenterden  C.  J.  The  sole  question  is,  whe- 
tlter  the  plnintifT,  at  the  time  when  the  action  was  com* 
menced,  had  a  right  to  rescind  the  contract  ?  If  he  had 
not,  it  follows  that  the  defendant  is  entitled  to  maintain 
an  action  for  the  sum  of  90/,,  which  was  agreed  to  he 
paid  on  the  1 3th  of  April.  The  contract,  on  the  part  of 
the  defendant,  was  to  grant  a  lease  on  a  future  da;  not 
specified.  The  plaintiff  having  agreed  to  pay  90/.  on 
the  13th  oi  April  did  not  do  so  ;  but  on  that  sum  being 
(lemunded,  enquired  what  right  the  defendant  bad  to 
grant  the  lease.  It  was  but  reason^Ie  that  the  par^ 
should  not  pay  bo  lar^e  a  sum  as  90/.  without  knowing 
that  the  defendant  had  power  to  complete  his  part  vS 
the  contract.  No  evidence  of  his  right  was  thai  given; 
and  at  the  trial  it  was  proved,  on  the  contrary,  that  he 
had  no  such  right  at  that  time.  Under  such  circum- 
stances, I  think  that  the  plaintiff  was  entitled  to  re- 
sdnd  the  contract,  and  to  sue  for  the  10/.  which  be  bad 
paid. 

HoLROYD  J.  I  think  that  the  defendant  had  no  right 
to  demand  payment  of  the  901.,  and  that  the  plaintiff 
may  recover  back  the  10/.  which  he  has  paid.  It  has 
been  held,  tliat  where  a  party  has  disabled  hlmsdf  from 
fulfilling  a  contract,  althongh  before  the  expiration  of 
the  time  allowed  for  that  purpose   He  may  have  re- 
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covered  the  means  of  doing  so,  still,  in  the  mean  time,        1827* 
the  other  party  has  a  right  to  rescind  the  contract. 


LiTTLEDALE  J.  concurrcd. 

Rule  discharged. 


Roper 
against 

COOMBKS. 


Trimley  against  Unwin.  Zt^^* 

nPHIS  was  an  action  brought  by  the  plaintiff  as  assignee  Where  Uie  de- 
of  a  bankrupt.  The  defendant  gave  notice  that  he  action  brought 
intended  to  dispute  tke  bankruptcy.  At  the  trial  before  of  a'^^nkrap^ 
Bai/ley  J.,  at  the  London  sittings  after  last  Michaelmas  ^^^^^^^ 
term,  the  plaintiff  failed  in  proving  an  act  of  bankruptcy,  !^.|J|^?*'°^ 
and  was  thereupon  nonsuited.     In  Hilary  term  a  rule  oractofbmk* 

ruptcj,  the 

nisi  for  a  new  trial  was  granted,  on  the  ground  that  the  6  G.4.  c.  16. 
notice  of  the  defendant's  intention  to  dispute  the  bank-  him  to  give 
ruptcy  was  too  general,  and  that,  therefore,  the  plain-  ofhjsinrmtlmi* 
tiff  was  not  bound  to  give  the  evidence,  for  want  of  which  J^ffiJ!^  ^  ffire 
he  was  nonsuited.  ?^  *^* J!* 

intends  to  dis- 
pote  the  bank' 
ruptcy. 

.  Marryat  was  now  heard  against  the  rule,  and 


The  Attomey-General  in  support  of  it. 

Lord  Tenterden  C.  J.  It  appears  to  me  that  the 
notice  given  in  this  'case  was  insufficient.  It  stated 
generally  that  the  defendant  intended  to  dispute  the 
batikruptcy.  Now  bankruptcy  contains  three  terms,  — 
the  trading,  petitioning  creditor's  debt,  and  act  of  bank* 
ruptcy;  and  the  statute  6  G.  4'.  c.  16.  5.90.  provides, 
that  no  proof  of  any  of  these  matters  shall  be  required, 
unless  the  party  gives  notice  to  the  assignee  that  he 

intends 
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inlciitU  to  dispute  some  or  one  of  them.  1  think  tlint 
the  notice  should  specity  nliich  of  these  three  niiutvn 
it  ill  intended  to  dispute,  and  thitt  as  tlie  notice  in 
question  did  not  do  so,  it  was  too  general.  The  rule 
for  a  new  triul  must  therefore  be  made  absolute ;  but  tt  h 
reasonable  that  the  defendant  should  have  an  opportunity 
of  pleading  de  novo,  and  delivering  a  fresh  notice. 

Rule  absolute  on  these  ternu. 


Fbee,  D.D.  against  Burgoyne. 


Tht  pUinliff 
is  pnililliillun 
i(  nul  HitlUcd 


pfobiUlion  wu, 

tbMawtitof 

prohUiitioD 


tieulir  object, 

coatultaiJoD  u 
to  proceeding 
upon  tb«n  for 
anjr  other  pur- 
all  odicrnjBtteri 
in  the  libel : 
Hdd,  that  iblt 
wu  not  wilhin 


T  N  this  case  the  Court  gave  judgment  on  demurrer  to 

u  declaration  in  prohibition,  that  a  writ  of  prohibition 

should  issue  as  to  proceeding  against  the  plaintiiT  for 

fornicatiou  or  incontinence,  for  the  purpose  only  of  his 
soul's  health,  and  the  reformation  of  his  manners;  and 
that  a  writ  of  consultation  should  issue  as  to  proceeding 
against  the  plaintiff  for  those  ofl^nces,  for  the  purpose 
of  suspension  or  deprivation,  or  other  punishment  merdy 
clerical,  and  also  as  to  alt  other  matters  charged  against 
the  plaintiff  in  the  libel  in  the  court  below.  The  judg- 
ment was  completed,  and  a  writ  of  consultation  issued.(a) 
A  writ  of  error  was  brought,  which  was  still  unde- 
termined, the  clerk  of  the  errors  having  declined  to 
raake  the  transcript,  because  the  judgment  so  completed 
on  the  roll  had  no  award  of  costs.  Tlie  plaintiff's 
attorney  then  took  out  an  appointment  to  tax  costs. 
The  defendant's  attorney  contended  against  the  liabili^ 
to  pay  costs,  and  protested  against  the  allowance  thereof, 
on  the  ground  that  lie  had  obtained  a  writ  of  consult- 

(o)  9et  5  B.  ^  c.  ioa. 


BuKOomx. 
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ation  as  to  all  the  articles  charged  in  the  libel,  though  1827. 

with  a  restriction  as  to  the  sentence ;  yet  the  officer  of  — — 

the  court  taxed,  and  allowed  the  plainti£P  full  costs.     A  _  agmnti 
rule  nisi  had  been  obtained  for  rescinding  and  striking 
out  of  the  record  the  allowance  of  costs. 


Denman  now  shewed  cause.  The  words  of  the  statute 
8  &  9  ^"1  3.  cA  1.  5.  3.  are,  ^^  that  in  all  actions  of  debt 
upon  the  statute  for  not  setting  out  tithe,  &c.,  and  in  all 
suits  upon  any  writ  of  scire  facias,  and  suits  upon  pro- 
hibition, the  plaintiflT  obtaining  judgment,  or  any  award 
of  execution  after  plea  pleaded  or  demurrer  joined  therein, 
shall  likewise  recover  his  costs  of  suit ;  and  if  the  plaintiff 
shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a 
verdict  shall  pass  against  him,  the  defendant  shall  re- 
cover his  costs,"  &c.  Now  in  this  case  the  plaintiff  in 
prohibition  has  obtained  judgment  after  demurrer,  and 
therefore  he  is  entitled  to  costs  within  the  very  words  of 
tlie  statute.  In  Middleton  v.  Craft  {a)  the  plaintiff  ob- 
tained judgment  as  to  one  point,  and  as  to  all  the 
other  points  of  the  suit  the  Court  awarded  a  consult- 
ation ;  and  on  an  application  for  costs  the  Court  said 
that  the  words  of  the  act  which  gave  costs  to  the  plaintifl^ 
if  he  obtain  any  judgment,  were  not  to  be  got  over.  It 
was  further  said,  that  the  same  point  was  under  con^ 
sideration  in  the  House  of  Lords,  in  Dr.  BerUlex/%  cose, 
where  the  prohibition  stood  as  to  some  articles,  and 
there  went  a  consultation  for  the  rest. 

Manryat  contra.    There  was  no  judgment  in  this  case 
for  the  plaintiff  in  prohibition,  so  as  to  prevent  the  de- 

fendant 
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fendant  from  proceeding  in  tbe  ecclesiosticol  court,  but 
he  is  at  liberty  now  to  proceed  on  every  article  of  ihe 
libel  for  punishment  in  a  qualiBed  mode.  In  Tojsmscnd 
V,  Thorpe  (a),  where  a  judgment  similar  to  that  pro- 
nounced in  this  case  was  given,  the  roll  has  been  searclied 
for,  and  found,  and  it  appears  that  no  judgment  was  en- 
tered on  it.  A  partial  prohibition  and  a  partial  consult- 
ation on  the  same  articles  is  a  casus  omissus  in  the  act. 
So  a  defendant  in  prohibition,  who  has  judgment  for  him 
on  demurrer,  is  not  entitled  to  costs,  because  that  case  is 
not  provided  for  by  the  act. 

Lord  Tentehden  C-  J.  By  the  common  law  there 
were  no  costs  in  prohibition,  and  therefore,  unless  th^ 
■re  given  in  this  case  by  statute  none  can  be  awarded 
by  the  Court.  We  are  inclined  at  present  to  think  that 
this  is  not  a  case  within  the  statute.  We  will  make  thit 
rule  absolute,  but  allow  the  plaintiff  to  amend  his  jndg- 
ment  by  entering  upon  the  record  a  prayer  of  costs,  and 
a  refusal  of  them  by  the  Court,  and  also  to  assign  thit 
refusal  of  costs  as  a  ground  of  error. 

Rule  ^)soIute  accotdii^j. 


(n)  Li.Baym.iSm. 
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ToMKiNS  against  Ashby. 

A  SSUMPSIT  on  the  money  counts  and  account  PlainUffhaTing 

stated.     Plea,  the  -general  i^ue.     At  the  trial  be-  money  in  the 
fore  Lord  Tenterden  C.  J.,  at  the  GuildhaU  sittings  after  Sefetd^f «. 
last  Michaelmas  term,  the  following  memorandum,  signed  J^^^jf'*'™  *"" 
by  the  defendant  was  offered  in  evidence  on  behalf  of  ™«norandum: 

^  ^  "  Mr.  T.  hat 

the  plaintiff:  **  September  25tbi  1824,  M r.  Tbm^m  has  left  in  my  bands 

.  »«>t"    In  an 

left  in  my  hands  200/."   This  document  was  not  stamped,  action  to  re- 

and  on  that  ground  it  was  contended  for  the  defendant  monay,  held, 

that  it  could  not  be  received  in  evidence.    The  Lord  randum  wm"**" 

Chief  Justice  admitted  it,  and  tlie  plaintiff  had  a  verdict  ^SllTc^'triS,. 

for  200/.     In  Hilary  term  a  rule  nisi  for  entering  a  ®«"tasump. 
nonsuit  was  obtained ;  and  now, 


Marryat  shewed  cause.  In  Fisher  v.  Leslie  {a)  it  was 
held,  that  an  I  O  U,  being  a  mere  acknowledgment  of 
a  debt,  was  admissible  in  evidence  without  a  stamp. 
The  memorandum  in  this  case  was  nothing  more  than 
such  an  acknowledgment,  it  was  not  a  receipt  nor  a 
promissory  note,  and  there  is  nothing  in  the  stamp  act 
now  in  force,  55  G.  3.  c.  184.,  which  makes  a  stamp 
necessary  for  such  an  instrument 

The  jlitomet/'Generalf  contra,  contended  that  the 
memorandum  ought  to  have  had  a  receipt  stamp.  The 
stamp  act  exempts  from  duty  *^  receipts  given  for  money 
deposited  in  the  Bank  of  England  or  Bank  of  Scotland, 

(a)  1  £qf,  426, 

or 
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1827.        or  Royal  Bank  of  Scotland^  or  in  the  Bank  of  the  Britisk 
"■""""        Linen  Company  in  Scotland^  or   in  the  hands  of  any 

TOMKINS 

against  banker  or  bankers,  to  be  accounted  for  on  demand.'* 
But  for  that  exemption,  such  receipts  would  be  liable  to 
duty.  The  present  defendant  not  being  a  banker,  is  not 
within  the  exemption,  the  memorandum  was  therefore 
improperly  received  in  evidence. 

Lord  Tenterden  C.  J.  I  am  of  opinion  diet  a 
stamp  was  not  necessary  in  this  case.  Acts  of  parliament 
imposing  duties  are  so  to  be  construed  as  not  to  make 
any  instruments  liable  to  them  unless  manifestly  within 
the  intention  of  the  l^islature.  Looking  at  the  achedole 
of  the  55  G.  S.  c.  184.,  we  find  a  duty  imposed  iqxm 
every  *^  receipt  or  discharge  given  for  or  upon  the  pay* 
ment  of  money.'*  Then  there  is  a  declaration,  that  ^  any 
note  or  memorandum  given  to  any  person  upon  paymoit 
of  money,  whereby  any  sum  of  money,  debt  or  demand, 
or  any  part  of  any  debt  or  demand  therein  specified  and 
amounting  to  21.  and  upwards,  shall  be  acknowledged 
to  have  been  jmid^  settled^  balcmced^  or  otherwise  dis' 
charged^  shall  be  deemed  a  receipt."  All  these  v/ords 
import  that  something  formerly  due  has  been  discharged. 
I  think,  therefore,  that  the  memorandum  in  question  is 
not  within  the  act,  and  does  not  stand  in  need  of  any 
exception.  The  exception,  however,  is  relied  on  to 
shew  that  such  instruments  were  within  the  contem- 
plation of  the  legislature,  but  it  is  not  surprising  that 
the  bank  of  Englaiid^  and  bankers  in  general,  in  onler 
to  remove  all  doubt,  should  be  anxious  to  procure  the 
insertion  of  that  exemption.  Inasmuch  then  as  all  the 
words  in  the  act  describing  what  shall  be  deemed  a  re- 
ceipt apply  to  the  discharge  of  money  antecedently  due, 

and 
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and  not  to  an  acknowledgment  that  money  has  been        1827. 
deported  to  be  accounted  for,  I  think  that  no  stamp         - 

Tom  KINS 

was,  in  this  case,  necessary,  and  that  the  rule  for  a  non-       against 
suit  must  be  discharged. 

Rule  discharged. 


Glanvill  against  Stacet.  Saturday, 

May  2Clh. 

'^rHIS  was  an  action  of  debt  upon  the  statute  of  Where  a  farmer 

2  &  3  Ed.  6.  c.  18.  for  not  duly  setting  out  the  tithes  mode  of  bar- 
of  barley  and  oats.     Plea,  nil  debet.     At  the  trial  before  tSri?con8id«- 
Gaselee  J.,  at  the  Summer  assizes  for  Cornwall  1825,  a  jj][t„'^"^''^ 
verdict  was  found  for  the  plaintiff  for  three  shillings,  ^^J'te'tff^^h^i 
subject  to  the  opinion  of  this  Court  on  the  foUowinir  ^m  bound  into 

^  ^  O  sheaTCs:   Held, 

case:  In  the  year  1823  the  plaintiff  was  farmer  of  the  that  tithe  was 
tithes  of  com  and  grain  in  the  parish  oi  Saint  Germains,  ipectof  thew 
in  the  county  of  Comwaltf  and  the  defendant  was  then  though  no" 
the  occupier  there  of  twenty-three  acres  of  land  tilled  to  Jl^m^ted  to 
barley,  and  of  one  acre  of  land  tilled  to  oats.    No  com-  ^e^JLThu's^-^ 
position  for  tithes  existed  between  the  parties.  ^*"Hi  T^*^**, 

'^  '^  careful  to  leave 

The  usual  mode  of  harvesting  and  tithing  of  barley  and  ^  ^>ttie  rakings 

''  a»  possible  in 

oats  in  the  parish  was  as  follows.   The  crop  is  first  cut  by  that  mode  of 

hanrestinff  the 

the  scythe  into  swaths,  which  women  and  children  then  crop. 
collect  into  sheaves  by  means  of  rakes ;  the  sheaves  are 
next  bound  and  put  into  shocks  consisting  of  eight,  ten, 
or  twelve  each,  and  then  the  tithing  immediately  takes 
place.  The  portion  of  the  crop  which  remains  on  the 
ground  after  this  process,  is  then  collected  into  rows 
with  large  rakes,  and  with  small  ones  into  bundles,  which 
are  called  wads,  and  these  are  bound  and  placed  together 
in  heaps,  and  afterwards  carried  by  the  fiurmer  to  the 

mow. 


mow.  Alter  the  carryiog,  tbere  is  generally  some  scat- 
tered corn  left  in  the  places  of  the  heaps,  and  ibe  whole 
field  is  iJiea  raked  a  second  time  as  belbre.  Doth  the 
first  and  second  jakings  are  carried  hy  the  Eonner  to  the 
mow,  and  treated  as  the  rest  of  the  crop.  After  the  two 
Takings  have  luken  )i1ace,  and  not  before,  the  gleaners 
are  udmittcil,  and  cattle,  sheep,  geese,  &c.  turned  into 
the  fiekl.  The  average  crop  per  acre  through  the  paiisb, 
including  both  the  tithe  and  what  was  collected  by 
raking,  was  thirty  bushels;  and  the  average  quanti^  of 
that  which  was  left  after  the  tithing  took  place  was  about 
three  bushels,  but  the  state  of  the  weather,  the  lengtli  of 
the  slalk,  and  the  degree  of  skill  and  care  exercised  by 
the  labourers,  both  in  carrying  tlie  corn  on  the  scythe, 
in  mowing  clean  to  tlie  swalh,  and  in  rakiuj^  clean  for 
the  binding  of  the  sheaveSf  will  make  a  considerable  (lif* 
pference  in  tlie  quantity  left  on  tlie  ground. 

n  the  year  1622,  tliu  defendant  followed  the  mode  of 
harvesting  above  described,  the  tithe  was  set  out  befbn 
the  Takings  bad  been  made  into  wads ;  but  the  tithe  ccd- 
lector,  who  came  with  the  plaintiff's  waggons,  to  take 
away  the  tithe,  saw  the  quantity  of  the  com  lying  od  the 
ground,  and  stated  in  evidence  that,  in  bis  opisioO)  the 
quanUty  lefl  would  produce  about  three  bushels  per  lae. 
The  defendant  was  guilty  of  no  fraud,  and  gre&t  care  mi 
taken  by  his  directiotis  in  the  mowing  clean  as  aforesaid,, 
and  in  raking  clean  for  the  binding  of  the  sheaves^  and 
as  little  rakings  were  lefl  as  possible  in  that  mode  of 
harvesting.  The  case  was  argued  on  a  former  day  in 
this  term  by 


Coleridge  for  the  plaintiff.  The  only  reasonsUe 
ground  on  which  rakings  can  be  exempted  ftam  the 
payment  of  tithes  is,  that  the  maxim  de  minimis  mm 
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curat  lex  is  applicable  to  them;  and,  therefore,  wherever       1827* 

the  quantity  of  rakings  is  considerable,  and  has  been  or 

can  be  reduced  into  a  tithable  shape,   they  must  be        a(samA 

tithable.     There  is  certainly  some  contradiction  in  the 

cases  upon  this  subject :  most  of  them  are  in  favour  of 

the  plaintiff;  others  are  against  him ;  but  many  of  the 

latter  are  capable  of  explanation.     In  the  earlier  cases 

it  ai^pears  to  have  been  taken  for  granted  that  at  common 

law  rakings  were  subject  to  the  payment  of  tithes;  for 

wherever  an  exemption  was  claimed,   that  was  always 

by  prescription  or  custom,  Anon.  29Eliz»{a\  Bird  v. 

Mams  (6),  Jesop  v.  Payne  (c),  Sir  C.  Morrison^s  case  (rf), 

Ledgar  v.  Langley  {e) ;  and  in  many  cases  it  was  held 

that  the  prescription  laid  was  void,  and  the  tithe  of 

rakings  payable.     Afterwards,  in  Fosse  v.  Parker  {f\ 

which  was  a  suit  for  tithes  of  neck  wool,  Houghton  J. 

observed,  ^^  There  may  be  much  deceit  in  this,  as  in  the 

case  of  rakings :  if  purposely  they  will  scatter  corn,  the 

parson  shall  have  tithe  of  this,  unless  it  be  minus  vobtn" 

tarie*^     Again,  in  Andrews  v.  Ijane  (g),  Richardson  C.  J. 

says,  *^  As  to  rakings,  I  hold  that  where  rakings  are 

of  great  value,  or  if  they  are  left  on  the  land  covinously, 

tithes  shall  be  paid  of  them;  but  if  they  are  left  there  in 

a  small  quantity,  and  involuntarily,  it  is  otherwise,  and 

therefore  the  words  of  the  suggestion  in  such  case  are 

minus  voluntaries*    and   Croke  J.,   as   to   rewine  and 

rakings,  and  locks  of  wool,  took  the  distinction  made 

by  the  Chief  Justice,  for  de  minimis  non  curat  lex  ;  aliter, 

if  in  great  quantities  or  by  covin.    In  the  present  case  it 

must  be  considered  that  the  rakings  were  left  voluntarie 

(a)  2  Lean.  70.  (b)  And.  199.  Moore,  378.  Sao.  100.  8.  C. 

(c)  Cto.  EUx.  563.  {d)  Cited  in  Grytman  t.  Lewet,  ib.  446. 

(e)   1  Sid,  285.  (/)  3  BulUr,  348.  {g)  9  GwiU.  475. 

Vol.  VI.  O  o  if 


Stacxt. 


546  CASES  IN  EASTER  TERM 

1827.        if  the  course  of  husbandry  adopted  were  such  that  this 
consequence  could  not  be  avoided,  although  the  farmer 

anninst        wcfe  not  guilty  of  any  fraud.     In  Howard  v.  Bodng- 
don  {a\  where  the  lessee  of  the  rector  sued  for  (amongst 
other  things)  tithe  of  the  rakings  of  barley,  it  appeared 
that  the  course  of  husbandry  was  to  mow  tlie  barleyi 
and  then  put  the  swathe  into  cocks  or  wads  with  a  fork, 
and  to  set  out  the  titlie  in  the  cocks  without  the  rakings; 
and  it  was  held  that  the  plaintiff  was  entitled  to  have  the 
corn  scattered  round  the  cocks  raked  up  to  the  same 
before  the  tithe  was  set  out ;  and  yet  in  that  case  do 
fraud  was  imputed.     So  in  FiUwood  v.  Kemp  (b)  Lord 
Stowell  said,  ^^  As  to  barley  rakings,  I  have  no  hesitation 
in  saying  that  I  conceive  the  law  to  be,  that  the  clergy- 
man, being  entitled  to  one  tenth,  is  entitled  also  to  the 
rakings  of  every  tenth  cock,  as  composing  part  of  the 
proportion  belonging  to  him."     These  cases  are  autho- 
rities in  favour  of  the  plaintiff,  but  there   are  others 
which  at  first  sight  bear  a  different  aspect.     In  Perry  v. 
Somcy  as  reported  by  Leonard  (c),  it  is  said,  "  There  was 
a  case  lately  in  this  court  betwixt  the  Lord  Hcrdoard  and 
Nic/iols,  where  the  suit  in  the  spiritual  court  was  for  the 
tithes  of  rakings,  and  the  surmise  for  a  prohibition  was, 
that  the  inhabitants  had  used  to  till  and  sow  their  lands, 
&c.,  and  they  had  used  to  be  discharged  of  their  tithes 
of  rakings  after  that  the  shocks  had  been  carried  away; 
and  Coke,  who  was  of  counsel  with  the  parson,  durst 
not  demur    upon    it,    but  traversed  the  prescription." 
According  to  this  account,  it  appears  that  the  parties 
were  considered  liable  but  for  the  prescription.     But  in 
Johnson  v.  Aijohrci/ {d)  it  is  said,  "  Coke  cited  one  Nichols' 

(a)  4  irovd,  54G.  (i)   1  Ha^.  487. 

(c)  P/.  2.  ;>.  i>7.  {(i)  Cro.  f/w.  66a 

case 
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case  to  be  adjudged  in  this  court  that  tithes  shall  not  be        1827. 
paid  for  rakings  of  com  unless  it  can  be  averred  that        — — 

^  ^  -Olavvill 

they  were  foul  rakings,  and  covinous  to  defraud  the  agauut 
parson."  That  is  probably  the  same  case,  and  differs 
from  the  former  report,  by  which  it  would  seem  that  the 
prescription  only  was  in  question,  and  not  the  fraud  of 
the  farmer.  Green  v.  Hun  {a)  is  a  stronger  case  against 
the  plaintifi^  where  it  was  held  that  a  prescription  gene- 
rally to  pay  the  tenth  cock  of  barley  in  satisfaction  of 
the  tithes  of  the  barley  and  rakings,  was  good;  and 
that  if  they  were  left  voluntaries  that  must  be  shewn  by 
the  other  side.  But  in  this  case  also  the  exemption  was 
claimed  by  prescription.  In  Pitt  v.  Harris  (&}  it  is 
said  that  a  prohibition  was  granted,  in  a  suit  for  tithes 
of  rakings,  and  no  special  ground  for  it  appears ;  but 
afterwards  Seijeant  Finch  told  the  Court  that  the  farmer 
made  great  gain  of  the  rakings,  and  carried  them  to  his 
bam ;  and  Coke  said,  ^^  The  prohibition  has  been  granted, 
but  you  may  plead  this  if  you  will,  to  have  a  consult- 
ation." In  several  other  cases  it  is  said  that  rakings 
shall  be  exempt  from  tithe  if  there  be  no  fraud.  Anon,  {c) ; 
in  others  that  they  are  exempt  unless  left  voluntaries 
Parry  v.  Chauncey{d)i  case  of  modus  decimandi  (^), 
Cecill  V.  Scott  {/) ;  but  none  of  these  cases  are  incon- 
sistent with  a  right  to  the  tithe  where  the  farmer  chooses 
to  adopt  a  course  of  husbandry  by  which  a  considerable 
quantity  is  necessarily  left  on  the  ground. 

Carter  contnL    It  is  expressly  stated  in  this  case  that 
the  defendant  was  guilQr  of  no  fraud,  and  that  great  care 

(a)  Cro.  JSHm.  702.  (b)  1  BolL  Bqp.  379. 

(c)  1  Freem.  aS4.  IS  Mod.  235.  \d)  Ncy,  IS. 

(e)  13  Co.  12.  (/)  LUt.  Mop.  31. 

O  o  2  was 


SrAonr. 
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1827.       was  taken,  by  his  directions,  in  mowing  and  raking 
— ■— "       clean,  and  that  as  little  takings  were  left  as  possible  in 
^utna       the  mode  of  husbandry  adopted,  which  was  the  osual 
mode  in  that  part  of  the  country ;  it  is,  therefore,  im- 
possible to  say  that  these  rakings  were  oovinously  or 
voluntarily  left.     In  Com.  Dig.  Dismes  (H),  1.,  it  is  Uid 
down  that  no  tithe  ought  to  be  paid  for  the  rakings  of 
corn  where  it  is  not  dispersed  by  fraud ;  and,  amongrt 
other  authorities,    he   cites  Piti  v.  Harris  (a),  1  SolL 
Abr.  Dimes  {Z\  pL  II.,  and  2lnsL652.     The  latter 
authority  is  Lord  Cokeys  commentary  on  the  2  Ed.6. 
r.l3.,   and  when  he  is  enumerating  articles  whidi  by 
the  common  law  are  not  tithable,  he  includes  '*  rakings 
left  without  covin."     And  this  agrees  with  and  oorro* 
borates  the  case  of  modus  deciraandi.     [Baj^  J.  lo 
the  case  in  1  Roll.  Abr.  Dismes  {Z%  pi.  11.,  the  reason 
of  the  exemption  is  said  to  be,  that  ibr  rakings  no 
tithes  were  due  by  the  Levitical  law.     Now  that  was 
because  they  were  left  for  the  gleaner,  whence  we  .miy 
conclude  that  the  term  rakings  is  properly  applicable  to 
that  which  is  usually  left  for  the  gleaner,  and  not  to  thai 
of  which  the  farmer  makes  a  profit]   No  such  limitatioa 
is  put  upon  that  word  in  any  of  the  cases.     Then,  as  to 
the  class  of  cases  where  a  prescription  to  be  dischaiged 
of  tithes  of  rakings  was  stated,  it  is  quite  clear  that  the 
prescription  was  not  the  ground  of  the  discharge,  it 
must  have  been  at  common  law ;  for  a  prescription  to 
pay  tithe  of  part  of  the  com  in  satbfaction  of  tithe  of  the 
whole  could  not  possibly  be  good ;  and  this  was  so  held 
mChysman  v.  Levfis{b)y  and  the  result  of  all  the  cases  is 
stated  to  the  same  effect  in  Watson^  Comp.  Iticumb.  550. 
In  Erskine  v.  JRuffle  (c),  Parker  C.  B.,  after  notidng  the 

(a)  1  BoU.  Sep.  379.  (b)  Cro.  Ekn.  44«.  (c)  3  GmU.  961. 
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case  of  Green  v.  Hun,  as  reported  in  Cro.  Eliz»,  saysi  18S7* 
"  But  the  true  reason  of  the  judgment  was,  that  no  ^""^ 
tithes  were  payable  for  involuntary  rakings."  So  also  agamtt 
in  Anon.,  1  Freeman,  334.,  it  was  held  that  for  rakings 
of  corn  no  tithe  was  payable  if  they  were  involuntary, 
but  if  there  were  any  fraud  in  leaving  more  than  was 
necessary,  secus.  Parry  v.  Chauncey  is  also  a  direct 
authority  that  where  rakings  of  com  are  minm  vdUmtarie 
sparsa  no  tithe  is  payable  in  respect  of  them;  and 
Cecill  V.  Scott  is  equally  strong  in  favour  of  the  de- 
fendant AH  these  cases  appear  to  proceed  upon  a  very 
reasonable  ground,  viz.  that  tithe  shall  be  paid  upon  the 
crop  cut  and  gadiered  according  to  the  usual  course  of 
husbandry  fairly  and  without  fraud,  and  that  for  any 
trifling  additional  advantage  which  the  fanner  may  gain 
by  using  extraordinary  pains,  he  shall  not  pay  tithe 
unless  there  were  n^lect,  which  in  law  may  be  deemed 
fraud,  in  harvesting  the  bulk  of  the  crop.  Homard  v. 
Baoingdon  was  a  very  different  case :  there  the  corn  was 
put  up  into  cocks  with  a  fork,  and  the  scattered  com 
was  raked  up  before  the  cocks  were  carried,  but  die 
farmer  insisted  upon  a  right  to  set  out  the  tithe  before 
the  raking  took  place.  In  Filewood  v.  Kemp  nothing  is 
said  as  to  the  mode  of  harvesting;  but  the  judgment 
raises  an  inference  that  it  was  similar  to  that  stated  in 
Hoauard  v.  Bovingdon, 

Cur.  adv.  vult. 

Lord  Tenterden  on  this  day  delivered  the  judg- 
ment of  the  Court 

This  case  was  lately  argued  before  us,  and  the  several 
authorities  bearing  upon  the  question  were  quoted  and 
commented  upon  at  the  bar.    It  is  not  necessary  to  go 

O  o  3  through 


0A8BS  a  E&ffTEE  TI^Kli      - 

dinui^  diem  agim.  They  are  very  numerous,  and  not 
Tbt  principle  that  may  be  extracted 
I  to  be,  that  for  small  quantities,  in- 
TobntirQy  loft  fa'dw  process  of  raking,  tithe  shall  not 
be  paydile;  odianruc,  if  there  be  any  particular  fraud 
or  ioMatiaa  to  deprm  the  parson  of  his  full  right.  Hb 
'  fi^iC  n  to  it  teotfi  cf  the  com  to  ,be  taken  generally, 
iHutt  it  eoOMt  to  mcfa  a  state  or  stage  as  that  the  parson 
mmj  MS  be  hei  faii  Bit  tenth.  In  the  case  now  before 
tbe  Coai^  pertiedar  fraud  or  deceit  is  negatived.  The 
defendant  k  found  to  have  followed  tbe  practice  usual 
in  the  peruh.  Bnt  it  is  further  found,  that  about  thirty 
iMudids  of  beri^  wen  collected  by  the  Brst  raking,  anil 
three  bothdc  lefk  on  llie  ground,  so  that  the  tithe  of  the 
ihir^  bciiig  Mt  oo^  the  parson  would  have  an  eleventh 
pert  oplfi  end  Dot  a  t*nth,  and  this,  aUhougli  great  care 
was  taken  in  mowing  and  i-aking  clean  for  the  binding 
of  the  sheaves.  And  we  are  of  opinion  thst  a  coune  of 
harvesting,  by  which  so  large  a  portion  is  not  sobjecla] 
to  the  tithing,  even  when  great  care  is  taken,  and  bj 
which,  consequently,  a  much  larger  portion  may  be  with- 
drawn, if  the  process  be  less  carefully  conducted,  opersta 
in  itself  as  a  deceit,  and  cannot  be  sustained  at  law,  and, 
consequently,  that  the  plaintiff  was  certainly  entitled  to 
tbe  tithe  of  what  was  left  after  the  first  raldng.  Tbe 
quantity  left  at  the  second  raking  was  probably  too 
small  to  be  worth  attention. 

The  verdict,  therefore,  is  to  stand,  and  tbe  postea  to 
be  delivered  to  the  plaintiff. 
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1827. 


Stone  and  Another  against  W.  Marsh,  J.  H. 
Stracey,  and  G.  E.  Graham. 

THIS  was  an  issue  directed  by  the  Lord  Chancellor  -^.  Aand  c. 

"^  werepropnetora 

to  try  whether  the  defendants  and  one  Hairy  Faunt-  of  stock  wtrui- 

tees,  and  €•  D» 

Uroy  were,   at   the  date   and   issuing  forth  of  certain  and  e,  were 

commissions   of  bankrupt  against  the  defendants  and  executed  a  let- 

H.  Fauntleroify  indebted  to  the  plaintiffs  and  H.  Faunt-  em^wering^Z). 

Iffvi/  in  any  and  what  sum   of  money,  his  Lordship  Jheatock^^and 

havinfir  ordered  that  on  the  trial  of  that  issue  no  ob-  ^oJ^ged  tbe  «g- 

«^  nature  of  j1. 

jection  should  be  taken  to  the  proceeding  to  the  final  *"d  B.    The 

•'  '  *^  nock  was  sold 

determination  of  the  said  issue,   on  the  ground  that  and  transferred 

in  the  books  of 

Faunileroy  was  interested  as  a  trustee  jomtly  with  the  the  Bank  of 

plaintiff's,  and  also  a  partner  with  the  defendants.     At  credit  of  the 

the  trial   before   Lord   TerUerden  C.J.  at  the  London  pJSduoe'ofthe* 

sittings  after  Hilary  term  1826,  a  verdict  was  found  for  f^^^^^^. 

the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  *"«;?^"'^^i 

*^  *  Cm  jj,  and  Em 

following  case  :  C.  was  after- 
wards tried  and 

On  the  26th  day  of  May  1819,  there  was  standing  in  conirictedof 

forffinff  a  si- 

the  books  of  the  Governor  and  Company  of  the  Bank  milar  instm- 

of  England^  in  the  name  of  the  plaintiffs  jointly  with  ecuted:  Held, 

H.  Fauntleroy  deceased,  the  sum  of  17,061/.  125.  ^d.  in  SS^t^byuTe 

the  capital  stock  of  Navy  5  per  Cent  Annuities,  which  J^^'^^  ^J^in 

were  held  by  the  plaintiff's  and  Fauntlerou  as  trustees  pa^oftbe 

^  ^  ^  order  that  no 

under  the  will  of  Sir  Thomas  Bemcrs  Platstow  deceased,  objection 

should  be  taken 

The  defendants  and  Fauntleroy^  and  Sir  J,  Sibbald^  bart.,  that  he  was  in- 

# pro^f  go  JIM  A 

until  the  death  of  Sir  J,  Sibbald,  and  the  defendants  and  trustee,  and  a 

Fauntleroyj  since  the  death  of  Sir  J.  Sibbald^  carried  on  Smklng-" 

the  business  of  bankers  in  Bemers-Streetf   under  the  mOT'er'rece[v«r 

firm  of  Marsh  and  Co.     On  the  25th   of  May  1819  Jy^«b*nk!"8 

*^  house  consti  • 

instructions  were  siven  by  the  house  of  Marsh  and  Co.  tutedadebtdue 

^  ^  from  them  to 

O  O  4  to  ^e  trusttet. 
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to  tbdr  hnket  J. H.S^pmUngf  to  sdl  w  mmkM  tlie 
i»id  gtodc  a>  wotiM  prodtK»  16»000fc  gtei^ 
t»  whidi  time  dwit  had  been  Mg^/aff  4^  ]8ii|pl|i(  «f 
Snifiemd  •  ktter  of  atlornqT:  pttffio^^ 
fagr  the  phontifi  ud  JFSmKfeitiy^  to  mU^  aiiii0^  ^"^ 
4MflMiir  ili*  ot  ujr  pm  of  16»00Qt.:  pan.  iO(  4tt]Rii 
«Biii$e%  whkh  huer  <d^  Momcif  -^witMliMw^mJI  ■  -ty 
|hima«nyj  iitit  die  eaMciitk»  tjieieeg  by  tfnjfriilj> 
wiui  fiMfgid  by  JRMidff^  PureMii  tt»« 
doo^'^Spn^^Miff  eMwed  into  €oetffMl»;iiilh. 
jpbben  fer  the  wte  to  them  of  ltJUlkiM$f<if  lie wi 
JMliyy  0  (Mr  Cent*  Anmiitiei^  at  prieoft^  irtMik-iqppMi* 
irtude  iMded  l«,OiM.  lAL^iL,  di^lOfc  l<e«.44Lr  l«M( 
Ae  amoom  of  die  tookwn^  Oa  flk^mik  Mt^VIMh 
J.  H.  SpmUfif  etaami  txmifAn  to  >be  umiaiyil .ti^ 
fieoks  of  the  Gofemor  aad  Com|Muq^fOf  the  JM^^lC 
JBh^gfa1^£fJ^  of  part  of  tbomd  anmijd#  to  dNKaaMMMf 
7000/^  to  the  purchasers  thereof  or  their  nominees;  and 
on  that  day  the  defendant  J.  H.  Stracey  attended  at  the 
Bank  and  signed  the  demand  to  act  indorsed  on  the  sud 
power  of  attorney,  and  then  executed  two  several  instru- 
ments of  transfer  so  prepared  in  the  books  kept  at  the 
Bank  of  England^  of  two  sums,  part  of  the  annuiuesi 
>dz.  6895/.  105.  6(2.,  to  the  Rev.  W.  Yates  and  T.Norris^ 
Esq.,  and  104/.  95.  6d.  to  one  Henry  Neil;  and  the  an- 
nuities  were  thereupon  carried  by  the  Governor  and 
Company  to  the  credit  of  the  said  transferees  in  the 
books  kept  at  the  Bank  of  England  for  transfer  thereof, 
and  the  plaintiffs  and  Fauntleroy  ceased  to  have  credit 
for  the  same  in  the  said  books  kept  at  the  Bank.  On 
the  28th  day  oi  May  1819,  the  residue  of  the  annuities 
was  in  like  manner  transferred  to  the  purchasers,  the 
instruments  of  transfer  having  been  executed  by  GroAosi; 

and 
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and  the  annuities  were  thereupon  carried  by  the  said        1887. 
Governor  and  Company  to  the  credit  of  the  transferees       — — 

SVOVK 

in  the  books  kept  at  the  Bank  of  England  for  transfer  agamn 
thereof,  and  the  plaintiffs  and  FcamtUrqy  ceased  to  have 
credit  for  the  same  in  the  said  books  kept  at  the  Bank. 
The  defendants'  house  had  an  account  with  Messrs. 
Martin^  Stone^  and  Co.,  bankers  in  the  city,  in  the  usual 
way  of  a  banker's  account;  and  a  pass-book  went  from 
one  house  to  the  other  from  time  to  time,  according  to 
the  usual  practice  between  bankers  and  their  customers; 
and  to  this  account  Spurling,  the  broker,  usually  paid 
the  money  received  by  him  for  stock  sold  by  order  of 
the  defendants'  house.  The  consideration*money  of  the 
annuities  was  received  by  Spurlingj  and  was  paid  by  him 
to  Martin^  Sfone^  and  Co.,  to  the  credit  of  the  house  of 
Marsh  and  Co.,  according  to  the  usual  practice,  together 
with  the  sum  of  9/.  17^.  8^.,  one  moiety  of  the  broker's 
commission,  which  was  allowed  by  him  to  the  house  of 
Marsh  and  Co.,  according  to  the  usual  practice  on  sales 
effected  by  him  on  their  account ;  since  which  payment 
the  account  of  Marsh  and  Co.  with  Martin  and  Co.  had 
been  frequently  balanced  before  the  bankruptcy.  Fount' 
leroy  was  permitted  by  the  partners  to  conduct  the 
greater  part  of  the  business  of  the  house  without  their 
interference,  and  drew  upon  the  account  at  Martin, 
Stone,  and  Co.'s  in  the  partnership  firm  (as  he  thought 
fit),  without  the  knowledge  and  in  firaud  of  his  partners, 
more  than  the  amount  of  the  said  sums  so  paid  in. 

Upon  the  apprehension  of  Fauntlerqy,  shortly  before 
the  bankruptcy,  a  paper  was  found  in  his  private  desk, 
whereof  he  kept  the  key,  in  the  hand-writing  of  the  de* 
fendant  Graham,  in  pencil,  of  which  the  following  is 
a  copy :  — 

"  26th 


•H  '      GASES  IK  EASISR  TEU£   '   -^ 

«« Sethldy  1819.      j^SiOOO  odd,  Ncty  i«w 
"  7105  pdd  ieto  MaHhTB  cm  tke  Mth,  and  at- dw 
i8tl^  8900  odd,  to  mike  op  the  icoooiit  to  itribi  ^^^ 
tBetoqroTHlF.GhiqgimaiidSfaMtr.''  . 

There  wit  no  apconnti  with  the  defeqdiiBtir  hdnw  i» 
die  ninies  of  the  iduutiA  end  PoMitf^  imtilimwii 
en  lOGoont  m  the  nimef  of  the  eKecaton  of  Sir . Zlffnp 
J^MtaBu  The  eucaton  wcr^  ip  fiw9^.  tfae..pWpitift 
Cbid^m,  Mean.  Plaidaw  end  PqMUZsng^.:  The  de- 
findinL  Siracey*  knew  thit  the  «1«nfcifl;  fllftiir  vu  n 
ibdiii  in  the  jeir  1819.  The  money  miiedilv  the 
firiDi&n  wi^  not  cirried  to  the  eaecatar^  .locownt*  A 
broker^!  note  of  the  sile  wis  tnnunitted  bj  the  mid 
J.  IL  S^purtttig  to  tl|B  honm  of  Hank  end  Ce^  kKUm 
nmilcoane* 

1 1    ■     ,  ■  ■      ■ 

Baianquit  Serjt.  for  the  plaintifik.  The  money  pro- 
duced by  the  sale  of  the  stock  and  received  by  the 
banking-house  constituted  a  debt  due  from  them  to  the 
plaintiffs.  The  case  may  be  considered,  first,  inde- 
pendently of  the  forgery ;  secondly,  as  connected  with 
it.  First,  taking  the  question  independently  of  the 
forgery,  this  was  money  had  and  received  by  the  banking- 
house  of  the  defendants  to  the  use  of  the  trustees.  The 
contract  for  the  sale  of  stock  belonging  to  the  plaintifis 
was  made  by  the  defendants  through  their  broker.  It 
was  sold  to  an  innocent  party,  and  the  price  was  re- 
ceived by  die  broker,  and  paid  into  the  house  otSione 
and  Co.,  together  with  half  the  brokerage  to  the  credit 
of  the  defendants'  house,  and  afterwards  drawn  out  upon 
cheques  drawn  in  the  name  of  their  firm.  The  money 
so  received  by  the  banking-house  not  having  been  paid 

over 
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over  to  the  trustees,  clearly  constitutes  a  debt  due  to        1827. 
them.     It  may  be  said  that  the  stock  was  transferred*       *— 
and  the  money  paid  to  the  defendants  without  the  au-        aphut 
thority  of  the  trustees.     The  purchaser,  however,  does 
not  object  to  the  conveyance  or  claim  to  have  his  money 
back,  the  defendants,  therefore,  can  have  no  plea  for 
retaining  it  from  the  plaintiffs.     Marsh  and  Co.  assumed 
to  have  authority  to  sell  the  stock ;  they  sold  it,  and  re- 
ceived the  money :  the  former  owners  of  the  stock  may 
adopt  their  act  and  claim  the  money,  for  the  defendants 
cannot  be  permitted  to  say  they  had  not  authority ;  and 
the  principal  has  a  right  to  adopt  and  to  have  the  benefit 
of  the  acts  of  a  person  assuming  to  have  the  authority 
of  an  agent,  at  all  events  as  against  such  agent,  Rauik 
v.  Thompson  (a),  Ijucena  v.  Crawfurd  (i),  Hagedom  v. 
Oliverson  (c).     The  fraud  of  Fauntleroy^  in  giving  autho- 
rity to  act  without  the  consent  of  his  co-trustees,  is  no 
part  of  their  title.  They  do  not  claim  through  the  forgery, 
for  their  title  is  equally  valid  whether  the  authority  to 
transfer  was  good  or  not.     Suppose  there  had  been  no 
apparent  authority,  but  that  it  had  been  assumed  by 
the  banking-house,  could  they  retain  the  money  ?     A 
fraud  has  been  committed,  but  it  was  for  the  benefit,  not 
of  the  trustees,  but  of  the  banking-house.    The  object 
of  it  was,  to  obtain  money  on  the  stock  of  the  trustees^ 
and  thereby  to  increase  the  funds  of  the  banking-house^ 
upon  which  Fauntleroy  was  authorised  to  draw  in  th6 
name  of  the  firm.     If  the  partners  are  defrauded,  it  has 
been  through  their  own  fault,  and  the  confidence  which 
they  placed  in  Favntleroy  with  a  view   to  their   own 
benefit      Such   fitiud   cannot  affect  the  right  of  the 

(a)  13  EaU^  285.  (6)  2  N.  M.  825.  (c)  tU.^S.  485. 
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1827.        trustees  to  insist  on  their  debt.     Besides,  no  man  can 
'       take  advantage  of  the  fraud  of  another  to  his  own  profit. 

Btovm 

againti  Independently  of  the  felony,  therefore,  there  is  nothing 
to  prevent  the  plaintiffs  from  recovering.  Then,  to  con- 
sider the  case  as  connected  with  the  felony,  does  the  fact 
of  the  power  of  attorney,  (which  authorised  the  transfer,) 
having  been  forged  by  one  of  the  partners  in  the  banking- 
house,  affect  the  plaintifl^'  right  to  recover?  That  power 
of  attorney  is  not  the  foundation  of  the  plaintifis'  claim, 
but  the  receipt  of  the  money  by  the  banking-house. 
The  transfer  was  not  a  felony  nor  an  indictable  ofibice^ 
nor  the  payment  of  the  money  by  the  buyer,  nor  the 
receipt  of  it  by  the  defendants.  Besides,  a  person  is  not 
deprived  of  a  civil  remedy  because  his  property  has  been 
taken  from  him  by  means  of  a  felonious  act.  If  goods  in 
the  possession  of  a  carrier  or  innkeeper  are  feloniously 
stolen,  the  owner  may  recover  the  value.  So  goods  stolen 
may  be  recovered  against  a  purchaser,  unless  they  be 
bought  in  market  overt.  So  if  a  bank  note  be  stolen,  the 
owner  may  bring  an  action  against  the  holder  of  it,  and  re- 
cover, if  the  latter  has  not  used  due  diligence.  In  fVillet 
v.  ChamhLrs[a\  Dadleij,  in  1771,  obtained  from  one  Bind' 
ley  3501,  by  forging  a  mortgage  to  him  from  one  Hughes. 
In  1776  Dadley  and  Chambers  became  partners.  Then 
Bindley  wishing  to  call  in  his  money,  Dadley  agreed 
with  Willet  to  procure  him  a  mortgage  for  500/.,  being 
150/.  in  addition  to  the  350/.  An  assignment  of  the 
pretended  mortgage  was  made  to  Willet^  who  paid  180/. 
to  Chambers  and  300/.  to  Dadley.  Dadley  died.  Chambers 
was  not  privy  to  the  forgeries,  and  no  procuration  money 
was  paid.     Yet,  although  Willefs  money  was  obtained 

(a)    Cotvper,  814. 

by 
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by  forgery,  he  recovered  ogainst  Chambers  the  whole  1827. 
480/.  Suppose  one  of  the  partners  in  a  banking-house 
to  forge  the  indorsement  of  a  payee  of  a  bill  of  ex-  ngainst 
change,  and  then  to  indorse  the  bill  in  the  name  of 
the  firm,  could  it  be  contended  that  the  forgery  of 
the  name  of  the  payee  would  afford  any  defence  to 
the  house  in  an  action  on  the  bill,  especially  if  the 
partner  were  dead?  It  is  an  incorrect  expression  to 
say,  that  a  debt  or  trespass  is  merged  in  a  felony. 
The  felon  cannot  be  sued  for  the  debt  or  trespass  for 
a  time,  but  the  right  of  action  is  not  gone  for  ever. 
The  rule,  that  a  party  injured  by  a  felonious  act  cannot 
sue  the  felon,  is  founded  on  principles  of  public  policy* 
The  object  of  it  is,  to  secure  the  punishment  of  offenders. 
But  if  the  offender  is  dead,  or  has  been  brought  to  trial, 
the  case  does  not  fall  within  the  reasons  on  which  the 
rule  is  founded ;  and  then  the  maxim  applies,  cessante 
ratione  cessat  et  ipsa  lex.  The  civil  remedy  against  the 
felon  is  only  suspended  until  the  party  has  been  tried  for 
the  felony.  When  that  has  taken  place,  and  he  has 
been  either  acquitted  or  convicted,  an  action  for  the  civil 
injury  resulting  from  his  wrongful  act  is  maintainable. 
In  Bro.  Abr.  Trespass^  pi.  415.,  it  is  said  to  have  been 
agreed  that  if  a  man  be  indicted,  arraigned,  and  acquitted 
of  the  robbery  of «/.  &,  he  shall  not  have  an  action  of 
trespass,  for  the  trespass  is  extinct  in  the  felony,  et  omne 
majus  trahit  ad se minus;  but  a  quare  is  added,  and  this 
cannot  be  law  to  the  extent  of  the  terms  in  which  it  is 
stated,  for  the  acquittal  may  have  proceeded  on  the 
ground  that  the  offence  charged  did  not  amount  to 
felony.  But  the  question  arose,  as  it  appears  from  the 
Year-book  31  i/.  6.  15.,  upon  a  writ  of  conspiracy 
for  indicting  the  plaintiff  of  an  assault  and  battery, 
and  stealing  from  his  person  feloniously  4^.  The  ob- 
jection 
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18S7*       jecdon  to  the  writ  was,  tliat  it  comprehended  assault 
"■— "        and  battery  as  well  as  robbery,  for  which  former  the 

Stone 

mfoiau  writ  of  Conspiracy  did  not  lie ;  and  the  Court  appear  to 
have  thought  that  they  made  part  of  the  felony ;  and 
that  being  acquitted  of  the  felony,  he  was  acquitted  of  the 
trespass.  In  Higgin^s  case,  cited  by  EoU  C.  J.  in  Dawkes 
V.  Coveneigh  (a),  trespass  was  brought  by  the  husband 
for  beating  his  wife,  whereof  she  died,  it  was  held  that 
the  action  did  not  lie,  because  it  was  felony.  But  in 
that  case  the  offender  (the  defendant  in  the  action)  was 
alive,  and  did  not  appear  to  have  been  indicted.  Id 
Mariham  v.  Cobb  {b\  Doddridge  and  Whitlock  Justices, 
(against  Jones  J.)  held  that  trespass  for  breaking  the 
plaintiff's  house  and  stealing  his  money  lay  after  a  con- 
viction of  the  defendant  for  burglary  and  felony.  [Lord 
Tenterden  C.J.  That  is  not  a  very  intelligible  case.] 
The  judgment  of  the  Court  in  Dawkes  v.  Caoene^h  (c), 
Lord  Hale's  Treatise  on  the  Pleas  of  the  Crorwtij  p.  546^ 
and  a  dictum  of  Bullcr  J,  in  Masta-  v.  Miller  (d)^  all 
shew  that  the  rule  against  maintaining  a  civil  action  for 
an  act  which  amounts  to  a  felony  is  founded  upon  prin- 
ciples of  public  policy,  and  does  not  extend  to  cases 
where  those  principles  would  not  be  violated  by  suffer- 
ing the  action  to  be  maintained ;  and  all  these  authorities 
were  considered  and  confirmed  in  Crosbi/  v.  Leng  {e). 
There  is  no  pretence  for  imputing  collusion  to  the  pre- 
sent  plaintiffs ;  for  it  is  not  yet  known  in  what  county 
Fauntleroy  forged  the  power,  so  that  it  was  impossible 
to  convict  him  of  the  forgery.  He  could  not  have  been 
tried  for  uttering  the  forged  instrument.  No  one  now 
knows  how  the  power  was  left  at  the  Bank  of  England; 


(a)  Styles,  347.    Yelv*  89. 

(6)   iS^oy,  82. 

(c)  Sti/lesy  347, 

(</)  4  T.  R,  332. 

(tf)  \2  East,  109. 
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it  might  have  been  by  himself,  by  an  innocent  or  a  guilty        1827. 
agent.     If  by  an  innocent  agent,  it  was  an  uttering  by        ' 
Fauntleroy  at  tlie  Bank  of  Etigland ;  if  by  a  guilty  agent,        asaintt 
the  delivery  to  him  was  an  uttering.     The  plaintiffs  not 
being  able  to  discover  any  evidence  as  to  that  point, 
could  not  prosecute  with  eflect;  they  cannot,  therefore, 
be  charged  with  fraud  or  collusion. 

F.  Pollock  contrk.  There  is  no  debt  at  law  due  from 
the  banking-house  to  the  trustees.  The  case  may  be 
considered  in  three  ways.  First,  considering  Fauntleroy 
as  a  trustee,  but  not  a  partner  in  the  banking-house; 
secondly,  as  a  partner,  but  not  a  trustee;  thirdly,  as 
both  a  partner  and  a  trustee.  First,  considering  Faunt^ 
Uroy  not  as  a  partner  in  the  banking-house,  but  as  a 
trustee,  he  must  then  be  taken  to  have  employed  the 
bank,  and  to  have  sold  the  stock  through  their  agency, 
and  to  have  paid  the  money  to  them  on  his  own  account, 

I 

and  to  have  received  it  back  again.  That  is  the  substance 
of  the  transaction.  He  has,  in  some  form  or  other,  paid 
the  money  in,  and  he  has  drawn  the  money  out  In 
this  case  tlie  defendants  may  have  known  that  it  was  not 
his  own ;  still,  if  it  was  paid  to  his  private  account  and 
drawn  out  by  him,  they  cannot  be  answerable  to  his  co- 
trustees. On  the  first  supposition,  therefore,  the  bankers 
are  not  liable.  The  half  commission  was  relied  upon  as 
shewing  tliat  the  bankers  interfered  in  the  sale,  and  are, 
therefore,  liable;  but  bankers  take  half  of  the  brokerage 
in  every  case  where  for  a  customer  they  employ  a 
broker;  and,  therefore,  no  conclusion  adverse  to  the 
defendants  can  be  drawn  from  this  fact.  Secondly,  sup- 
pose Fauntleroy  to  have  been  a  partner  in  the  banking- 
house,  but  not  a  trustee,  and  that  he  brings  the  power 

of 
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1627*       of  attorney  and  puts  the  money  to  his  own  aocooDt,  and 
■■"■""       then  draws  it  out,  his  co-partners  would  not  be  answer- 

Stomb  

against       able.    In  Smith  v.  Robert  and  Thomas  Jameson  {a\  one 
of  the  two  partners  applied  trust*money  in  the  trade 
with  the  privity  of  the  other  partner;  afterwards  they 
separated,  and  the  partner's  effects  were  assigned  o?er 
to  the  first,-  who  took  on  him  the  debts.    This  was  held 
to  be  no  payment  in  discharge  of  the  other  partner,  bat 
both  were  liable  to  make  good  the  trust*money.    That 
case  is  distinguishable  from  the  present,  because  SMrt, 
by  being  made  sole  assignee,  was  invested  with  the  tide 
ab  initio,  and  Thonuis  knew  that  Hehert  broke  hb  trust 
when  he  applied  the  money  to  the  partnership  use. 
Then  to  consider  Fauntleroy  both  as  a  trustee  and  a 
partner;  how  can  the  blending  of  the  two  characters 
make  the  partners  liable  if  they  would  not  be  so,  taking 
Fttuntieroy  as  acting  in  either  character  separatdy  ?  The 
money  certainly  has  got  among  the  funds  of  the  hooae^ 
but  the  same  person,  the  same  hand  that  paid  it  in,  has 
withdrawn  it ;  then  whal  claim  can  there  be  against  the 
other  partners  who  were  unconscious  of  either  the  pay- 
ing in  of  the  money  or  the  taking  out  of  the  money? 

TTben  as  to  the  felony,  it  must  be  conceded,  according 
to  the  authorities  cited,  that  afler  conviction  of  the  felon 
an  action  may  be  maintained  against  him.  But  the 
transaction  in  this  case  is  wholly  void.  The  plaintiA 
cannot  adopt  a  felony.  Their  remedy  is  against  the 
persons  who  have  the  stock,  or  against  the  Bank  of 
England.  The  statute  24  G.  3.  c.  39.  5. 14.  requires 
transfers  to  be  entered  and  registered,  signed  by  the 
party  or  attorney  lawfully  authorised.     The  transfer  in 

(a)  5T.  JL601. 
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'this  case  was  not  so  made.     In  Davis  v.  The  Bank  of       1827. 

England  {a)  it  was  decided  by  the  Court  of  Common        ^^^ 

Pleas,  that  property  in  stock  is  not  transferred  from  the       S^^*^ 

owner  by  being  placed,  under  a  forged  power  of  attorney, 

to  the  name  of  another  person  in  the  books  of  the  Bank 

o[  England.    The  plaintiffs,  therefore,  need  not  resort 

to  the  banking-house.     Suppose  the  money  of  ^.  to  be 

drawn  out  of  the  hands  of  his  banker  B,  by  a  forged 

check,  and  paid  to  C,  another  banker,  and  then  B,  to 

become  bankrupt;  the  assignees  of  B.*  and  not  A.,  will 

be  entided  to  the  money  from  C     If  any  person  can 

sue  here,  it  must  be  the  Bank  of  England.     A  man 

cannot  adopt  a  felony.     An  assent  to  a  battery  formerly 

done,  or  to  a  tort  punishable  by  statute,  as  an  assent  to 

a  riot  or  forcible  entry  after  it  be  done,  shall  not  make 

a  man  punishable,  Fin.  Abr.f  tit  Batihdbitio^  Bishop  y. 

Lady  Moniague{b).    In  Co.  Litt.  295  b^  it  is  laid  down, 

that  confirmation  cannot  work  on  a  void  act    In  point  of 

law,  therefore,  no  stock  has  been  transferred,  and  the 

trustees  are  still  possessed  of  the  stock,  though  it  may 

not  stand  in  their  names ;  for  the  transfer  is  void,  and 

with  respect  to  any  ad<^tion,  it  seems  clear  that  the  other 

trustees  cannot  adopt  or  confirm  a  felonious  act;  for  that 

only  can  be  adopted  afterwards  which  might  have  been 

commanded  before. 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court,  and,  after  stating  the  facts  of  the  case,  pro- 
ceeded as  follows : 

The  defendants  in  this  case  are  by  the  order  of  the 
Lord  Chancellor  prevented  from  taking  any  objection 

(a)  S  Bing.  593.  (6J  Oro.  JSlk.  824. 
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1827.  on  account  of  the  particular  situation  of  H.  FoHKikngf^ 
""""^  as  being  both  a  proprietor  of  the  stock  sold,  a&d  a 
against  partner  in  the  banking-house ;  and  the  case  is»  therefore^ 
to  be  considered  as  a  case  between  the  plaidikSb,  pro« 
prietors  of  navy  5  per  cent  annuities,  on  the  ooe  part^ 
and  the  defendants,  as  a  banking-hous^  on  the  other 
part  And  it  appears,  by  the  case,  that  the  dofoid^Dts' 
bouse,  by  means  of  sales  of  the  annuities  made  under 
the  orders  of  the  house,  and  transfers  signed  part  by4)n^ 
of  the  defendants,  and  part  by  another,  received  die 
price  and  proceeds  of  the  annuities ;  that  the  money  was 
paid  by  the  broker,  who  eifected  the  sales,  into  the 
defendant's  house  by  a  payment  to  their  agents  in  the 
city ;  that  it  was  so  paid  generally,  and  was  never  appnn 
priatcd  by  the  house  to  any  particular  account;  not  to 
the  account  of  H*  FautUlerot/y  as  was  assumed  in  one 
part  of  the  argument  for  the  defendants,  nor  to  the 
account  of  the  trustees,  who  had  not,  in  fact,  any  account 
with  the  house,  nor  to  the  account  of  the  executors  of 
the  person,  of  whose  estate  these  annuities  had  formed 
a  part,  and  who  had  an  account  with  the  house;  and, 
therefore,  being  so  paid  in,  and  not  placed  to  any  par- 
ticular account,  cannot  have  been  drawn  out,  but  must 
be  taken  to  have  remained  in  the  hands  of  the  house  at 
the  time  of  the  bankruptcy.  Upon  this  state  of  facts  it 
cannot  be  doubted  that  it  was  the  duty  of  the  house  to 
place  the  money  to  the  credit  of  the  trustees,  and  retain 
it  for  their  use,  and  subject  to  their  order ;  and  that  no 
ignorance  on  the  part  of  any  of  them,  even  supposing 
all  but  one  to  have  been  ignorant  of  the  facts  (which, 
however,  cannot  have  been),  nor  any  neglect  on  the 
part  of  the  house,  arising  from  a  misplaced  confidence 
reposed  by  them  in  one  of  themselves,  or  otherwise,  to 

which 
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which  the  plaintiffs  werie  no  parties,  can  deprive  the        1827. 
plaintiffs  of  their  right  to  their  mon^.     And  these        — 

Stone 

facts  were  all  that  it  was  incumbent  on  the  plaintifis  to  agavut 
prove  in  order  to  shew  their  right  to  the  money.  It  was 
not  necessary  for  them  to  shew  that  the  sale  of  the 
annuities  was  made  with  their  authority;  for  even  if 
made  without  their  authority,  and  by  an  act  wrongful 
toward  them,  they  might  by  law  waive  the  wrong,  and 
demand  the  money,  as  is  done  in  many  other  cases. 

The  other  Eicts  stated  in  the  case,  of  which  one  alone 

is  of  any  importance,  are  brought  forward  on  the  part 

of  the  defendants;   and  it  remains  to  be   considered 

whether  that  fact  defeats  the  plaintifis'   claim.     That 

fact  is,  that  the  transfers  were  made  under  a  forged 

power  of  attorney,  forged  by  H,  Faunilerqyj  a  member 

of  the  defendants'  house.    The  authority  was  forged  by 

and  not  to  him ;  the  instrument  does  not  profess  to  give 

him  any  authority  to  sell  the  annuities ;  the  authority  is 

expressed  to  be  given  to  the  other  members  of  the 

house  jointly  and  severally,  and  could  only  be  executed 

by  some  of  them,  as,  in  fact,  it  was.     They  ought  to  have 

satisfied  themselves  of  the  validity  of  the  authority 

before  they  acted  upon  it     This  forgery  was  a  capital 

felony;   and  it  is,  therefore,   urged  on  behalf  of  the 

defendants  that  there  has  been  no  valid  transfer  of  the 

annuities;  that  the  Bank  of  England  is  answerable  to 

the  plaintifi  for  having  permitted  the  transfers  to  have 

been  made  without  their  authority ;  and  that  the  buyers 

jure  also   answerable    as    having    taken    by  purchase 

from  persons  who  had  no  authority  to  sell.     It  is  not 

neoeKary  to  say  whether  the  plaintiffs  had  or  had  not 

these  remedies,  or  either  of  them,  because,  generally 

speaking,  where  an  injured  party  has  different  remedies 

against  different  persons,  he  may  elect  which  he  will 

P  p  2  pursue. 
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1827-        pursue.     So  that  the  qoestion  is,  Whether  the 

have  the  remedy  they  now  seek  ?    The  transfers  were 

i^ainu  made,  and  the  money  received,  in  pursuance  of  a  fdony 
committed  by  a  member  of  the  defendants'  house*  Can 
the  house  set  up  this  felony  as  an  answer  to  the  plaio- 
ti£&'  claim?  In  general  a  man  cannot  defend  himtdf 
against  a  demand,  by  shewing  on  his  part  that  it  arose 
out  of  his  own  misconduct,  according  to  the  maxim, 
<*  Nemo  allegans  suam  turpitudinem  est  audiendus.'' 
There  is,  indeed,  another  rule  of  the  law  o(En^ndf  viz- 
that  a  man  shall  not  be  allowed  to  make  a  felony  the 
foundation  of  a  civil  action :  not  that  he  shall  not  main- 
tain a  civil  action  to  recover  from  a  third  and  innocent 
person  that  which  has  been  feloniously  taken  from  him; 
for  this  he  may  do  if  there  has  not  been  a  sale  in  market 
overt ;  but  that  he  shall  not  sue  the  felon ;  and  it  may  be 
admitted  that  he  shall  not  sue  others,  together  with  the 
felon,  in  a  proceeding  to  which  the  felon  is  a  necessary 
party,  and  wherein  his  claim  appears,  by  his  own  shewing, 
to  be  founded  on  the  felony  of  the  defendant,  Gibson  v. 
Mind  {a).  This  is  the  whole  extent  of  the  rule.  The  rule 
is  founded  on  a  principle  of  public  policy ;  and  where  the 
public  policy  ceases  to  operate,  the  rule  shall  cease  also. 
This  point  was  very  ably  shewn  in  the  argument  on  tlie 
behalf  of  the  plaintiffs.  The  authorities  were  quoted,  and 
need  not  be  repeated  ;  and  it  was  shewn  that  the  familiar 
phrase,  "  the  action  is  merged  in  the  felony,"  is  not  at 
all  times  and  literally  true.  Now  public  policy  requires 
that  offenders  against  the  law  shall  be  brought  to  justice, 
and  for  that  reason  a  man  is  not  permitted  to  abstain 
from  prosecuting  an  offender,  by  receiving  back  stolen 
property,  or  any  equivalent  or  composition  for  a  felony, 

(a)   1  JI,ma.G\2, 

without 
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without  suit,  and,  of  course,  cannot  be  allowed  to  main-       1827. 
tain  a  suit  for  such  a  purpose.    But  it  is  not  contended       " 
that  any  such  policy  or  rule  is  applicable  to  the  present       agmnu 
case :  tlie  offender  has  suffered  the  extreme  sentence  of 
the  law  for  another  offence  of  the  same  kind.     It  does 
not  appear  that  the  plaintlflFs  had  any  knowledge  of  the 
particular  forgery  mentioned  in  this  case,  at  such  a  time 
as  might  have  enabled  them  to  bring  the  offender  to 
justice  sooner ;  or  even  if  they  had  been  acquainted  with 
the  &ct  of  the  forgery,  that  they  could,  in  ignorance  of 
the  place  of  the  forgery,  and  of  the  means  by  which  the 
forged  instrt^ment  was  placed  in  the  Bank  of  England^ 
have  instituted  a  prosecution  with  success.     And  it  was 
very  properly  admitted,  by  the  learned  counsel  for  the 
<lefendants,  that  he  could  not  contend  that  an  action 
might  not  be  maintained  after  conviction  of  the  felon. 
But  it  was  contended  that  the  maxim  of  ratifying  a  pre- 
cedent unauthorized  act,  and  taking  the  benefit  of  it, 
cannot  apply  to  a  void  or  to  a  felonious  act ;  and  that 
here  the  plaintiffs  were  seeking  to  ratify  the  felonious  act 
of  H.  jP.,  and  were  making  that  act  the  ground  of  their 
demand.     In  this  latter  assertion  lies  the  fallacy  of  the 
defendants'  argument.     The  assertion  is  incorrect,  in 
fact;  the  plainti£&  do  not  seek  to  ratify  the  felonious 
act ;  they  do  not  make  that  act  the  ground  of  their  de- 
mand^   The  ground  of  their  demand  is  the  actual  re- 
ceipt of  the  money  produced  by  tlie  sale  and  transfer  of 
their  annuities.   The  sale  was  not  a  felonious  act,  neither 
was  the  transfer,  nor  the  receipt  of  the  money.  The  fe- 
lonious act  was  antecedent  to  all  these,  and  was  complete 
without  them,  and  was  only  the  inducement  to  the  Bank 
cS  England  to  allow  the  transfer  to  be  made.     If  public 
policy  had  required  that  the  fidonious  inducement  should 
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prevent  a  claim  to  the  money  efterwards  reoeited,  as  it 
would  do  if  tin  action  were  brought  against  the  fdon 
for  the  money  received  by  a  transfer  obtained  by  his 
felony,  in  lieu  of  a  prosecution  for  the  felony,  )a  defence 
of  another  kind  would  be  given.  But  that  is  not  die 
present  case,  and  not  being  so,  we  think  the  plaintiffii 
may  entirely  pass  by  the  felony,  and  rely  on  the  transfer 
and  receipt  of  the  money,  and  that  the  defendants  cannot 
protect  themselves  against  the  demand  for  die  money 
which  they  have  received,  by  shewing  this  felony  on  the 
part  of  one  of  the  members  of  their  house.  The  pottea, 
therefore,  is  to  be  delivered  to  the  plaintiffs. 

Posteatothe 
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The  King  against  Russell  and  Others. 


Upon  the  trial    INDICTMENT  for  a  nuisance  in  the  river  T^wr.  The 

of  an  indict*        A  n         ,    i         i        .  rr,  ■■  *• 

nient  for  a  nrst  count  alleged  that  the  nver  Tt/ne  was,  and  from 

nuisance  in  a,  ,  •iiji  •-^«  j*.l 

naTigabie  rifer,  time  immemorial  had  been,  an  ancient  nver,  and  the 
^ithTaiere  for  king's  ancicut,  common,  and  public  highway,  for  all  the 
'*^h  c«iU  the  ^'^S®  subjects  of  the  king  and  his  predecessors,  with 
Jw^TY***  h'"  ^^^^^  ships,  keels,  lighters,  cobles,  boats,  wherries,  and 
learned  Judge    other  vessels,  to  navigate,  sail,  row,  put,  set,  pass,  and 

to  acquit  the  ^ 

defendants  if      repass,  without  obstruction ;   and  that  the  defendants 

they  thought 

that  the  abridg-  on,  &c.,  and  from  thence  until  the  taking  of  that  in- 
right  of  passage  quisition,  did  unlawfully  keep  and  continue  certain 
A^^ions  geers,  spouts,  piles,  posts,  waggon- ways,  rail-ways,  plat- 
T*^"*Md"*^  forms,  and  erections,  that  is  to  say,  ten  geers,'  &c^ 
produced  a  which  before  then  had  been  unlawfully,  &c.  erected, 

public  benefit,  ■" 

and  if  the  erections  were  in  a  reasonable  situation,  and  a  reasonable  space  wm  left  far  ibe 
passage  of  Teasels  on  the  rt? er ;  and  he  pointed  out  to  the  jury  that  by  meios  of  tiM  alwtha 
coals  were  supplied  at  a  cheaper  rate,  and  in  better  condition,  than  they  otherwise  emld  be, 
which  was  a  public  benefit:  Held,  by  Jit^^  and  Holra^Juf  that  thia  diractiaa  !•  A* 
ury  was  proper.     Lord  Tentenien  C  J.  diss. 

placed. 
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placed,  fixed^  pat,  and  set  in,  upon,  and  over  the  said        1827* 

river  and  king^s  ancient,  common,  and  public  highway, 

near  to  a  certain  place  called  Wallsend^  and  which  had        agpintt 

RUMSIX. 

been  and  were  erected,  &a  upon  and  over  the  said 
river  to  a  great  extent,  to  wit,  to  the  extent  of  300  feet, 
towards  the  middle  of  the  stream,  by  means  whereof 
the  navigation,  course,  stream,  and  passage  of,  in, 
through,  along,  and  upon  the  said  river,  and  the  king'» 
ancient,  common,  and  public  highway  thereon,  &c.,  and 
from  thence  continually  up  to  that  time  had  been  and 
still  were  greatly  straitened,  narrowed,  lessened,  ob« 
structed,  and  blocked  up,  and  whereby  divers  larger 
quanuties  of  coals,  stones,  gravel,  sand,  soil,  silt,  mud, 
and  odier  substances  became  and  were  collected  near  to 
the  said  place  where  the  said  geers,  &;c.  were  placed,. 
and  in  other  parts  of  the  river,  and  king's  ancient,  com* 
mon,  and  pubKc  highway  there,  and  divers  dangerous* 
sand-banks,  quick-sands,  banks,  and  shoals,  were  fermedi 
therein,  to  wit,  at,  &c.,  so  that  the  liege  subjects  of  the 
king  navigating,  &c.  with  their  ships,  &c.  in,  through, 
and  along  the  said  river,  and  king's  ancient,  common, 
and  public  highway  there,  could  not  navigate,  &c<  in  so 
free,  safe,  and  uninterrupted  a  manner  as  of  right  they 
ought,  and  before  had  been  used  and  accustomed  to  do, 
to  the  great  damage  and  common  nuisance,  &c.  The 
second  count  charged  the  defendants  with  making  certain 
additions  to  geers  before  erected-  The  third  count' 
charged  them  with  erecting  geers,  &c.  The  fourth 
charged  the  keeping  and  continuing  of  certain  chains 
and  anchors  fixed  to  certain  buoys  in  the  navigable  part 
of  the  river.  Fifth  count  charged  placing  buoys,  with 
chains  and  anchors  fixed  to  them,  in  the  river.  Sixth 
coont  charged  the  unlawfully  and  without  lawful  excuse 
causing  and  permitting  divers  vessels  to  stay  and  remain 

P  p  4  in 
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1827«       in  the  river  near  a  certaia  staith  belonging  to  the  de- 

*""'""*        fendants  for  a  lonir  time,  to  wit,  &c,  to  the  obitnictioa 
The  KivQ  "  ^  .      . 

agmnst        of  the  navigation.     Seventh  count  was  for  straitening^ 

narrowing,  and  obstructing  the  navigation  generally. 
Eighth  count  for  casting  a  great  quantitity  of  ooalsr 
stones,  and  other  substances  into  the  river^  and  thereby 
obstructing  the  navigation.  Flea,  not  guil^.  At  the 
trial  before  BayleyJ,  at  the  York  Summer  assizes  182V 
the  facts  of  the  case  were  proved  to  be  as  follows :  The 
defendants  were  the  owners  and  occupiers  of  acoal-mioe 
at  JVallsendf  on  the  north  side  of  the  river  Tyne.  For 
the  purpose  of  shipping  their  coals,  they  had  caused  to^ 
be  erected  two  staiths.  These  erections  consist  of  piks 
(technically  called  geers)  driven  into  the  bed  of  the 
river,  on  the  top  of  which  a  platform  and  railway  are 
laid,  the  coal-waggons  pass  along  this  railway,  and  at  the 
end  are  lowered,  by  means  of  a  machine  called  a  drop^ 
into  the  hold  of  the  vessel.  The  coals  are  there  depo* 
sited,  and  the  waggon  raised  up  again  by  the  machine, 
and  placed  on  the  railway.  One  of  these  staiths  ex- 
tended nearly  150  feet,  and  the  other  130  feet  from 
high  water  mark  into  the  river,  and  each  of  them  ex- 
tended a  few  feet  beyond  low  water  mark.  The  drops, 
when  let  down,  extended  forty  feet  further,  and  ships 
when  taking  in  their  cargo  were  obliged  to  lie  at  that 
distance  from  die  staiths,  but  the  drops  when  drawn  up 
did  not  occasion  any  obstruction  to  the  navigation. 
When  ships  are  not  laden  at  staiths,  the  coals  are  first 
taken  on  board  of  small  craft,  called  keels,  and  cast  by 
hand  from  the  keels  into  the  ships.  When  ships  are 
laden  in  this  manner,  they  generally  have  a  keel  lying 
on  each  side,  and  thus  occupy  a  greater  space  in  the 
river  than  when  laden  by  means  of  the  staiths  and 
drops,  and  their  cargoes  cannot  be  put  on  board  in  less 

than 
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than  double  the  time.  The  expence  of  shipping  coals  1897. 
in  this  manner  is  greater^  and  the  coals  are  in  worse 
condition,  than  when  shipped  by  means  of  the  staiths. 
It  was  proved  that  the  staiths  indicted  occasion,'  at  par- 
ticular times  of  tide,  a  considerable  obstruction  to  small 
ciiaft  navigating  against  the  stream,  and  for  some  time 
before  and  after  high  water  occupy  a  considerable  space 
which  would  otherwise  be  navigable  by  large  vessels; 
btft  if  there  were  no  staiths,  the  number  of  keels  used 
on  the*  Tyne  would  be  greatly  increased,  and  the  river 
would  be  very  much  crowded  with  them.  There  was  a 
sitod-bank  at  the  south  side  of  the  river  opposite  one 
of  the  staiths  in  question,  and  it  was '  proved  to  have 
increased  after  that  erection  was  made^  in  consequence 
of  the  change  thereby  produced  in  the  current  of  the 
water.  The  corporation  of  Newcastle  are  conservators 
<^  the  river  Zyn^  and  port  of  Newccaik  (which  extends 
further  up  the  river  than  the  place  where  the  staiths 
were  erected),  and  gave  the  defendants  leave  to  erect  the 
staiths ;  but  no  writ  of  ad  quod  damnum  was  ever  exe- 
cuted. When  the  learned  Judge  b^gan  his  summing  up, 
it  was  agreed  that  if  the  defendants  were  acquitted,  the 
prosecutors  might,  on  the  ground  of  any  supposed  mis- 
direction, move  to  enter  a  verdict  for  the  crown,  or  for 
a  new  trial.  He  then  proceeded  to  state  hb  opinion 
that  the  use  of  a  navigable  river  was  not  for  passage 
only,  but  for  other  important  rights  which  mig^t  super- 
sede the  r^ht  of  passage.  That  when  a  great  public 
benefit  accrued  from  that  which  occasioned  the  abridg- 
ment of  the  right  of  passage,  that  abridgment  was  not  a 
nuisance,  but  proper  and  beneficial;  and  he  directed  the 
jury  to  acquit  the  defendants  if  they  thoqght  that  the 
abridgment  of  the  right  of  passage  in  this  case  was  for 

a  pub- 
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a  public  purpose,  and  produred  ii  public  bcneBt,  nnd  if 
it  WBS  in  n  reasonable  Eituntinn,  nnd  it  rensonsble  spsoe 
was  left  for  tlie  passage  of  vessels  nnvigatiiig  the  river 
l)fne  I  but  olherTttse  lo  find  a  verdict  for  the  crown. 
He  then  pointed  out  to  tbem  thai  the  staiths  were  not 
merely  a  jirivate  benefit,  for  tliat  by  means  of  th««i  the 
coals  were  brought  to  market  at  n  smaller  expence,  aotl 
in  a  better  condition,  in  both  which  respects  the  public 
were  benefited,-  and  he  then  lefl  to  their  decision  the 
following  questions:  Were  the  ntaiths  erected  in  a 
reasonable  place?  Was  there  a  reasonable  space  left 
for  the  public  navigating  in  tlie  Tym  ?  Were  the 
stittths  n  public  benefit  ?  Did  the  public  benefit  conn- 
lervail  ihe  prejudice  done  to  individiinU?  The  jory 
■aid  that  in  coniiequence  of  this  direciioii  they  found  ihe 
defendants  not  guilty.  In  Michaelmas  term  IS2*-,  % 
nile  nisi  for  entering  a  verdict  of  guilty,  or  for  a  new 
trial,  was  granted,  against  wliicli 

ScarUii,  JVilUamt,  CtUmartf  and  /i^Aon,:  in  lHay 
Mm  I8S6r  flhewed  caaae,  A  Todiot  for  tb«  defoMdMt 
in  a  criniiMl  case  cannot  be  impeached  on  du  gromid 
of  its  being  againit  eridence,  Sm  V,  Ba/aiU^a)i  and  Ac 
sole  questwn  now  to  be  discussed  is,  trhedier  die  leaned 
Jfadge  was  Wftrranted  in  to  slating  the  law  aa  to  «idN>- 
rize  the  jury  in  retnniinga  verdict  of  not  guilty  in  ease 
tfaflir  opinion  on  the  points  proposed  to  Ihent  sboidd  be 
M  the  defendant's  fevoui*?  If  dte  principltf  of  1ai^  u 
stated  by  the  learned  Judge,  was  tfonreot,  it  b  defeff  ac- 
cording to  tbe  expressions  of  the  Court  in  fenaev  cHi^ 
tliat  it  will  not  be  cnengfa  for  tb*  proeecutof^-iv  HfipMrt 
of  his  rule,  to  sfaew,  even  if  he  be  aUe  to  do  si^  that 

(■)  ssMfSis, 
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some  portion  of  the  reasoning  or  instaaces  adduced  in        I8S7* 
illustration  of  that  prindfde  may  hare  been  faulty,  Bur-     xiMKni 
rough  y.  White  (a),  Latimer  y.  Batson  {b).  The  principle 
is  not  only  reasonable  in  itself,  but  seems  consistent  with 
all  that  has  hitherto  been  received  as  the  law  on  this 
snbject    It  is  dear,  upon  the  authority  of  both  text^ 
books  and  decisions,  that  an  erection  in  a  port  or  navi- 
gable riyer  is  not  to  be  deemed  a  nuisance  simply  be- 
eanse  it  infringes  on  the  water->way.  Lord  Hale  {e)  says, 
^  It  is  not  every  building  below  the  high-water  mark, 
xx>r  evory  building  below  the  low-water  mark,  that  is 
ipso  facto  ill  law  a  nuisance,  for  that  would  destroy  all 
the  quays  that  are  in  all  the  ports  of  Bf^landj  for  they 
are  all  built  below  the  high-water  mark,  for  otherwise 
vessels  could  not  come  at  them  to  onload;  and  some  are 
built  below  the  low  water;  and  it  would  be  impossible 
for  the  king  to  license  the  building  of  a  new  wharf  or 
quay,  whereof  there  are  a  thousand  instances,  if  ipso  facto 
it  were  a  common  nuisance ;  for  the  king  cannot  license  a 
common  nuisance.     Nay,  in  many  cases  it  is  an  ad- 
vantage to  a  port  to  keep  in  the  sea  water  from  diffusing 
at  large ;  and  the  waters  may  flow  in  shallows,  where  it  b 
impossible  for  vessels  to  ride.    Indeed,  where  the  soil  is 
the  king's,  the  buildiug  below  the  high*water  mark  is 
a  purpresture^  an  incroachment,  an  intrusion  on  the 
king's  soil,  which  he  may  either  demolish,  or  seise,  or 
arent  at  his  pleasure;  but  it  is  not  ipso  &cto  a  common 
nuisance,  unless,  indeed,  it  be  a  damage  to  the  port  and 
navigation.     In  the  case,  therefore,  of  a  building  within 
the  extent  of  a  port,  in  or  near  the  water,  whether  it  be  a 
nuisance  or  not  is  quasstto  fiicU,  and  to  be  determined  by 

(•)4^.4'C.S8a  (*)i&.SSS.  (e)  Dtf  JPtevfAM  Jlcrii,  85. 

a  jury, 
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a  jury,  on  evidence,  and  not  ijueslio  juris."  This  pi 
cipic  is  also  lo  be  coUecied  from  tlie  prooeedmgs  of  U# 
Court  of  Exchei]ucr  in  the  Sutton  Pool  ease,  wbidi 
occurred  when  Lord  Hale  wus  Chief  Baron.  It  appenr* 
from  tlie  decree  in  that  case,  which  \s  dated  Slst  A'o- 
vembey,  16  Car.  2.  and  recites  at  length  llie  proceedings, 
thai  the  Ailoriiey  General  had  filed  an  inforniniimi 
ogainKt  the  mayor  and  commonalty  of  Pli/rnoujh,  and 
persons  clitiming  nnder  them,  stating  that  the  king  was 
scbcd  in  fee,  in  riglit  of  his  crown  of  England,  of  the 
ground  and  soil  of  tlie  port,  haven,  and  arm  of  the  sra, 
called  Sutton  Pool ;  that  the  said  pool,  for  freedom  of 
trade  and  safety  of  ships  there  at  anchor,  onght  not  lo  be 
encroached  upon ;  tliat  the  defendanls  bad  intruded 
had  buiil  upon  the  soil  theretofore  at  full  sea  co^ 
with  water,  and  within  high-water  mark  of  the  snid 
where  ships  had  anchored,  to  the  prejudice  of  the 
and  damage  of  the  king,  and  praying  tbat  liie 
bounds  of  the  pool  might  be  ascertained,  that  the  king 
might  hare  possession  of  a\\  buildings  erected  within 
tbem,  and  might  provide  for-  the  preserration  of  ds 
port,  and  cause  such  bniUUnga  as  were  nuisances  to  be 
ranoved.  The  decree  then  recites,  that  the  derendants 
by  their  answer  admitted,  that  all  the  buildings  except 
one  were  within  the  high-water  mark,  but  dented  tfaitf 
they  were  nuisances,  and  made  title  to  the  s(hI  of  the 
pool  under  a  statute  of  the  18  Hen.  6.,  and  pFoceedt  to 
state,  that  when  the  cause  came  on  for  hearing,  the  tiro 
pmnts  insisted  on  being,  first,  whether  the  buldings 
mentioned  in  the  information  were  nnisaiices  to  the 
straitening  and  damage  of  the  port;  and,  secoiidly, 
whether  the  soil  between  the  high  and  low-water  maris 
were  the  inheritance  of  the  king  or  no;  the  Coutt 
ordered. 


I 
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ordered,  that  as  to  the  right  in  the  soil,  a  trial  should  be        1S37# 
had  at  bar,  and  as  concerning  the  nuisance,  a  coni->  ■ 

mission  should  be  awarded  to  enquire  of  certain  articles       ngahut 
to  be  approved  by  the  Court.     By  the  first  of  these        "•""• 
articles  the  commissioners  were  to  ascertain  the  ancient 
full  sea  mark;  by  the  second  to  find  what  buildiogs  have 
been  made  upon  any  part  of  the  shore  within  the  ancient 
full  sea  mark ;  by  the  third,  **  to  find  out  and  certify 
whether  the  houses,  wharfs,  keys,  yards,  gardens,  or 
buildings,  or  any  of  them,  roade^  enclosed,  or  enlarged 
in  or  upon  any  part  of  the  shore  within  high-water 
mark,  were  a  nuisance  to  the  port  of  Pbfnouth  or  not, 
and  which  of  them,  and  how  much  of  them,  or  any  of 
them,  and  wherein  and  in  what  manner.''     It  is  clefur 
that  if  the  Court  had  been  of  opinion  that  evidence  of  - 

encroachments  upon  the  water-way  woukl  suffice  to 
prove  a  nuisance,  they  never  could  have  directed  the 
commission,  particularly  the  enquiry  directed  by  the 
third  article  would  have  been  superfluous,  the  fact  of 
encroachment  being  admitted  by  the  defendant's  answer. 
In  like  manner  in  a  recent  case,  where  an  information 
of  nuisance  and  intrusion  had  been  filed  by  the  Attorney 
General  against  certain  owners  of  wharfs  in  Porismouih 
harbour,  and  the  issue  came  on  to  be  tried  at  the  bar  of  the 
Court  of  Exchequer  when  Sir  F.Gibbs  was  Chief  Baron, 
although  it  was  distinctly  proved  by  the  witnesses  for 
the  crown  that  the  wharfs  projected  into  the  water-way, 
and  were^  accordmg  to  the  theories  of  some  engineers, 
nuisances  to  the  port  and  navigation,  yet  the  defendants 
admitting  the  encroachment,  but  contending,  against  the 
opinion  of  the  engineers,  that  no  injury  was  thereby 
done  to  either  the  port  or  the  navigation ;  and  that, 
according  to  the  authority  of  Lord  Hale,  the  jury  were 

to 
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fHK  to  determine  the  fact  of  nuisance  upon  all  the  circum- 
Ji^''l_  stances  of  the  case,  the  Court  adopted  that  authority, 
'  JWte  and  \e(t  all  the  evidence  to  the  jury,  who  acquitted  the 
defendants  (a).  These  cases  decided  that  the  quaJi^  of 
nuisance  does  not  attach  to  a  building,  as  a  consequence 
in  law  of  its  being  within  the  limits  of  the  water-way, 
but  it  is  to  be  ascertained  by  the  jury  upon  enquiry  into 
the  facts  of  the  case :  and  hence  it  follows,  that  they 
sanction  the  enquiry,  whether  there  be  any  benefit  re- 
sulting to  the  public  from  such  erections,  to  compensate 
to  the  public  the  unavoidable  abridgment  of  their  rigfat 
of  passage ;  that  abridgment  necessarily  arising  in  some 
degree  wherever  the  shore  is  built  upon,  and  Iwitig  pro 
tanto  an  evil,  the  only  fact  that  can  be  presented  is 
the  jury  so  as  to  redeem  the  character  of  the  encroach- 
ment, and  entitle  it  to  protection,  must  be  the  fact  of 
compensation.  So  in  the  case  of  Bex  v.  Lord  Gronxnor 
and  Olhers{b),  which  will  be  cited  on  the  other  side,tlie 
Lord  Chief  Justice  observed  in  his  charge  to  tbe  JU17, 
**  the  paUic  have  a  right  to  dl  the  convenience  wfaii^ 
tbe  fonner  state  fA  the  river  afibrded,  nnlets  by  tbe 
change  sone  greater  jdegree  of  conv«)ience  is  rendsrad  f 
and  again,  **  although  the  public  were  not  able  to  vijaj 
tbU  benefit,  namely,  that  of  a  recesa  in  the  river,  rlnand 
up  by  Lord  Qrosomot's  embankment,  at  all  timea ;  yet 
if  they  could  derive  benefit  from  it  for  the  space  of  two 
hours  each  tide,  they  ere  entitled  to  that  advantage^  onleB 
the  w«nt  of  it  be  compentated  by  some  saperior  advan- 
tage resnltbg  from  tbe  alteration."  Now,  altbongfa  m 
that  case  tbe  verdict  was  against  the  defandairta,  th^ 

(b)  fisar^  «t«ud  iIiU  can  |VomU*ncoUMtiaacirih>bct*,lwknlw 
bMD  couuapl  fur  the  dfTcndanti. 

(Q  aaimk.  511. 

having 
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having  failed    in    shewing   any  compensation  to  the        1897* 
public;  yet  it  is  clear  from  the  passages  cited,  that  if  ^^ 

there  had  been  evidence  to  warrant  a  finding  in  the  do*        tignmM 

&0ISBLb 

fendants'  favour  upon  the  several  points,  which  the  jury 
have  in  this  case  determined  in  favour  of  the  present 
defendants,  the  Lord  Chief  Justice  would  have  directed 
an  acquittal.    The  principle  of  the  learned  Judge's  charge 
in  this  case  was  conformable  to  all  these  authorities; 
but  it  has  been  objected,  that  there  did  not  appear 
to  have  been  any  writ  of  ad  quod  damnum.     Had  this 
been  an  information  for  a  purpresture,  it  might  have 
been  necessary  to  the  defence  to  have  shewn  eitlier  a 
writ  of  ad  quod  damnum  executed  in  the  defendants^ 
favour,  and  a  licence  thereon  from  the  crown,  or  a  patent 
containing  a  clause  as  recommended  in  FUzherberfu 
Nat.  Brev.  226  (H),   declaring  the  king's  grant  to  be 
valid  without  the  issuing  of  such  writ.    But  on  the  trial  of 
an  indictment  like  the  present,  the  writ  of  ad  quod  dam- 
num b  immaterial.     The  inquisition  under  that  writ  was 
always  traversable,  and  no  licence  granted  on  it  could 
bar  the  subject  of  his  right ;  so  that,  as  it  would  have 
been  no  protection  to  the  defendants  if  their  works  had 
been  proved  to  be  an  injury  to  the  exercise  of  any  public 
right,  the  want  of  such  writ  ought  not  to  lead  to  their 
conviction,  if  it  appear  on  the  evidence  that  the  public 
have  suffered  no  injury.     If  this  objection  be  removfedt 
the  merits  of  the  case,  as  disclosed  by  the  prosecutors' 
own  witnesses,  were  strongly  in  the  defendants'  favour^ 
and  the  learned  Judge  was  warranted  in  explaining  to 
the  jury  how  much  the  facility  of  loading  by  means  of 
the  staiths  was  in  furtherance  of  commerce,  to  which  the 
rights  of  navigation  are  instrumental.    By  this  improve-i 
ment  in  the  despatch  of  loading  and  economy  of  spaoc^ 

more 
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more  of  the  cbctnnel  was  left  free,  and  for  a  longer  lime, 
for  the  transit  of  other  vessels  ;  it  gave  nccommodation 
to  many  more  ships  in  the  course  of  die  year  than  had 
ever  resorted  to  the  port  before  the  use  of  this  method ; 
it  was,  in  fact,  equivalent  to  an  enlargement  of  tite  di- 
tnen^ions  of  the  port,  and  so  a  benelit,  not  a  nuisance, 
to  the  navigation.  But  it  was  further  remarked  by  the 
learned  Judge,  that  the  ))ublic  were  benefited  as  con- 
kumers  by  getting  coal  of  a  better  (]uaiily,  less  broken, 

,  «nd  at  a  cheaper  rate.  Even  if  this  remark  were  erro- 
neous, it  would  not  vitiate  the  charge,  according  to  llie 
distinction  already  stated  between  what  comes  from  the 
Court  in  the  way  of  reasoning  and  illustration,  and  what 
IB  given  as  direction  in  law.  But,  iq  truth,  these  ob- 
Bervations  of  the  learned  Judge  were  very  proper  for  the 
consideration  of  the  jury  ;  the  cheapness  of  the  coal  not 

.licing  a  mere  collateral  benefit  resulting  from  thestakhs, 
tmt  the  direct  consequence  of  their  effect  upon  the 
navigation ;  and  the  observation  was  made  in  answer  to 
AD  argument  urged  for  the  prosecution,  that  they  were 
bnilt  for  private  benefit  only.  A  further  answer  to  this 
Direction  is  furnished  by  the  several  acts  of  parliafflent 
for  the  regulation  of  the  coal  trade.  The  earlier  acts, 
6  G.  8.  c.  22.  and  22  G.  S.  c.  32.,  recite,  that  "  by  the 
r^ulations  provided  for  that  trade,  the  public  in  general, 
and  the  London  market  in  particular,  arc;  oonstantly 
and  regularly  supplied  with  fuel  on  reasonable  terms," 
thereby  shewing  that  the  prosperi^  of  the  coal  trade  was 
a  matter  of  public  concernment,  and  not  of  interest 
merely  to  the  individual  traders.  The  series  of  statutes 
which  have  passed  since  the  introduction  of  these  ma- 
dines  are  also  very  material  for  the  defendants.  Tliat 
which  was  .in  operation  at  the  tine  of  this  indictmcst,  is 

the 
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the  57  G.  3.  c,  30.  (local  and  personal),  and  which  is  1827. 
judicially  to  be  taken  notice  of  as  a  public  act  It  di-  — ^ 
reels  that  the  coal  owners  shall,  in  their  fitting  offices,  jtgainst 
keep  two  dictinct  lists,  one  of  vessels  intending  to  load 
by  keels,  the  other  of  vessels  intending  to  load  at  the 
spouts  or  staiths ;  that  they  shall  enter  the  vessels  in  the 
respective  lists  in  the  order  of  tlieir  application,  provided 
a  certain  deposit  or  tender  of  price  has  been  made,  and 
shall  load  them  according  to  the  priority  of  their  entry 
on  the  lists,  with  this  important  exception,  that  if  a 
ship  entered  on  the  spout  list  shall  have  taken  in  two 
thirds  of  its  cargo  at  the  spout,  it  is.  to  have  its  loading 
completed  by  keels,  in  preference  to  all  ships  on  the 
keel  list  The  legislature,  when  these  provisions  were 
made,  must  have  been  aware  that  the  staiths  projected 
into  such  depth  of  water  a&  to  admit  ships  loading  at 
them  to  float  with  two  thirds  of  a  cargo  on  board,  and 
yet  they  have  in  some  degree  encouraged  the  use  of  them 
by  this  preference ;  moreover,  these  provisions,  by  de- 
nying to  the  fitter  the  selection  of  the  persons  he  shall 
deal  with,  appear  to  treat  the  staiths  as  coal  wharfs,  to 
which  all  persons  wishing  to  load  with  that  commodity 
have  a  right  to  resort,  and  as  such  wharfs,  they  are 
entitled  to  protection  within  the  express  words  of  Lord 
Hale.  It  is  no  objection  to  this  consideration  of  them, 
that  they  are  not  open  to  the  delivery  of  goods  of  all 
kinds,  for  that  is  only  the  case  with  public  wharfs  licensed 
by  the  custom-house,  inasmuch  as  none  other  may  re- 
ceive customable  goods ;  and  if  the  restraint  from  dealing 
with  customable  goods  do  not  disqualify  the  private  un- 
licensed wharf  from  protection,  neither  are  the  staiths  to 
be  disqualified  on  account  of  it  being  only  a  partial  use 
that  is  made  of  them. 
Vol.  VI.  Q  q  Brougham^ 
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Brougham,  Tindal,  jildersoit,  ami  Parl-c,  contri.  Tli<: 
leal  question  in  this  case  is,  whetlier  the  tiireclioii  given 
by  llie  lenmed  Judge  lo  the  jury  ns  to  matters  of  luw, 
can  be  sugiported  or  not.  There  are  two  proposiiions 
fully  established  by  authority  and  by  principle,  which 
shew  tliat  ibe  direction  given  cannot  be  supported. 
First,  that  where  a  public  riglit  is  intringed,  that  cannot 
legally  be  done  without  the  sanction  of  a  writ  of  ad  <]uoti 
damnum,  and  the  King's  licence,  althouirh  an  equivaleiil 
be  given ;  and,  secondly,  that  even  it'  the  principle  of 
compensation  be  admissible,  a  public  right,  and  not 
merely  a  public  benefit,  must  be  given  as  an  eqmvalefll; 
whereas  in  tills  case  a  benefit  only  was  given,  and  tbit 
not  to  the  parties  injured,  but  to  strangers  who  were  not 
clamniGed  by  the  alleged  nuisance.  As  to  the  first  pro- 
position, Hind  V.  Mansfield  {n )  is  direcily  in  point.  "  Af. 
was  fined  10QL  for  tiivurtinj,'  part  of  the  river  Thamn,  l)j 
which  he  weakened  the  current  of  the  river,  to  carry 
barges,  &c.,  towards  London,  and  other  bouses  of  the 
king  upon  that  river,  and  such  a  thing  cannM  be  done 
withoat  an  ad  quod  damnum,  because  that  river  is  as  aa 
highway."  And  it  appears  also  by  Fitz.  N.  B,  325.,  and 
the  case  of  the  Isle  of  Elr/  [li),  that  no  alteration  in  > 
navigable  river  or  channel  can  be  made  without  first 
executing  such  a  writ.  So  in  Payne  v.  Partridge  {e), 
which  was  an  action  against  the  owner  of  a  ferry  for 
letting  it  go  to  decay,  and  not  suffering  the  plaintiff  to 
pass  over  tlie  ferry ;  defendant  pleaded  that  lie  had 
built  a  bridge  in  the  place  of  it.  On  demurrer  the 
Court  held  that  the  owner  could  not  let  down  the  ferry 
and  put  up  a  bridge  without  licence  and  an  ad  quod 
damnum,  but  that  no  action  would  lie,  the  right  in- 
{p)Noi,\w.  (sjioccni.  (oiamti?. 

fringed 
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fringed  being  a  public  right     This  case  is  the  more  to        1827. 
be  observed,  because  the  defendant  had  uiven  to  the      _    „ 
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public  an  equivalent,  and,  indeed,  a  belter  right,  than       jaf}ainst 

that  which  they  lost ;  and  Rex  v.  Ward  and  Lyme  (a),  is 

to  the  same*  effect.     In  The  Attorney  General  v.  Brit* 

tain  (b) J  which  was  an  application  for  an  injunction  to 

stop  the  building  of  a  quay  on  the  river  Mersey^  the 

Lord  Chancellor  directed  an  issue  to  try  whether  it  was 

an  injury  to  the  port  and  harbour  ot  Liverpod;  and  said 

it  was  not  his  intention  to  direct  any  trial  as  to  the 

question,  whether  it  was  an  injury  to  the  navigation  on 

the  river  Mersey^  because  it  was  his  opinion  that  the 

tide*way  of  a  river  in  the  shallowest  part  of  it  could 

not  be  interrupted   by  buildings  of  that  sort,  unless 

there  had  been  an  antecedent  execution  of  a  writ  of  ad 

quod  damnum  by  a  jury.     The  notion  of  justifying  the 

obstruction  of  a  public  right,  by  shewing  that  a  collateral 

benefit  results  from  it,  is  perfectly  novel.     There  is  no 

trace  of  any  such  doctrine  in  any  decided  case  or  text 

writer   of  authority.     In  Hale^  De  jure  Maris,  pt.  1. 

c.  3.  J9. 9.,  it  is  laid  down  that  all  navigable  rivers,  as  well 

above  the  flowing  of  the  sea  as  below,  are  public  rivers, 

juris  publici,  and,  therefore,  all  nuisance  and  impediments 

of  passages  of  boats  and  vessels,  though  in  the  private  soil 

of  any  person,  may  be  punished  by  indictments,  and 

removed ;  and  this  was  the  reason  of  the  statute  of  Mag. 

Car.  c.  23.,  ^'  Omnes  Kidelli  deponantur  per  Thamisiam 

et  Medwayam  et  per  totam  Anglice,  nisi  per  costeram 

maris;"   and  in  Cokeys  commentary  on  that  chapter, 

2/^5/.  38.,  it  is  said,  ^^  And  it  appeareth  by  Glanville 

that  this  pourpresture  was  forbidden  by  the  common 

law ;  for  he  saith,  '  Dicitur  antem  purprestura  quando 

aliquid  super  dominum  regem  injuste  occupatur,  ut  in 

(a)  Cro.Car.2e6.  (b)  MSS. 

Q  q  2  dominicis 
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dominicis  regiS)  vel  in  viis  publicis  obstructio  rei  ia 
aquis  publicis  trausversis  a  recto  cursu,  &.C.,  et  gene- 
raliLerquolicsaliquid  fit  ad  nocumenluni  regii  leoementi. 
vel  regiae  via;  vel  civitntis,'  nod  every  public  river  or 
■tream  is  alls  legia  via,  the  king's  highway."  In  all 
icdictments  and  inforniations  for  obstructing  navigable 
rivers  the  allegation  is  tliet  the  pafsnge  is  injured,  to  the 
common  nuisance  of  all  the  king's  liege  subjects  navi- 
gating, passing,  and  rejussiug  on  that  river.  The  plea 
of  not  guilty  puts  the  fact  of  tlie  obstruction  by  the 
defendant,  and  that  only,  in  issue ;  and  the  simple  ques- 
tion for  the  consideration  of  the  jury  is,  whether  tlie 
party  accused  has  or  has  not  occasioned  theobstructitpn, 
Its  alleged  in  the  indictment.  No  inquiry  as  to  collateral 
advantages  given  to  other  persons  can  properly  be 
entered  into,  and  considerations  of  public  policy  are  not 
legitimate  grounds  for  the  decision  of  a  question  of  nui- 
sance or  no  nuisance.  The  prosecutors  in  this' case 
were  bound  to  shew  an  injury  arising  from  the  staiths 
indicted,  but  if  the  defendants  were  properly  allowed  to 
enter  into  evidence  of  tlie  advantages  attending  the  use 
of  staiths  generally,  the  prosecutors  also  had  a  right  to 
give  evidence  of  injury  done  by  other  staiths,  besides 
those  which  were  the  subject  of  the  indictment.  If  such 
a  course  were  allowed,  it  is  obvious  that  no  question  of 
this  nature  could  ever  be  tried  before  any  jury.  The 
only  semblance  of  authority  to  support  the  summing  up 
in  this  case  is  a  passage  in  Lord  Male,  De  PorUbus 
Maris,  and  the  case  of  Rex  v.  Lord  Grosvenor  (a).  The 
passage  in  Lord  Hale's  treatise  is  in  chap.  7,  De  Por- 
tubus  Maris,  part2.  In  that  chapter  he  gives  several 
instances  of  nuisances  to  ports,  and  amongst  others 
mentions,  "  the  straitening  of  the  ytort  by  building  too 

(b)   2Sl<Kiie,51l. 
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far  into  the  water,  *mhere  ships  ot'  vessels  might  have/or*        1827. 
fiierly  ridden :  for  it  is  to  be  observed  that  nuisance  or  „ 

not  nuisance  in  such  case  is  a  question  of  fact;"  and         ngainu 

RUSSKLL. 

then  follows  the  passage  cited  for  the  defendants.  In 
concluding  his  observations  upon  that  point  he  adds, 
^'  In  many  cases  it  is  an  advantage  to  a  port  to  keep  in 
the  sea  water  from  diffusing  at  large,  and  the  watei' 
may  flow  in  shallctws  where  it  is  impossible  for  vessels 
to  ride^  Keeping  in  view  the  position  to  which  Lord 
Hale^s  observations  apply,  they  can  hardly  be  con- 
sidered as  making  in  favour  of  the  defendants.  It  is 
impossible  to  dispute  the  assertion  that  nuisance  or  no 
nuisance  is  a  question  of  fact ;  but  if  that  question  is 
left  to  a  jury,  with  a  direction  wrong  in  point  of  law,  the 
verdict  ought  not  to  stand.  In  an  action  for  malicious 
prosecution,  the  question  of  malice  or  no  malice  is  for 
the  jury;  but  in  like  manner  the  misdirection  of  the 
Judge  in  such  a  case  would  be  a  ground  for  setting  aside 
a  verdict  The  fact  which  Lord  Hale  means  should  be 
left  to  the  jury  is,  whether  any  perceptible  injury  has 
been  done  to  the  port,  and  any  sensible  inconvenience 
ielt  by  the  ships  resorting  to  it,  that  is  to  say,  whether 
the  encroachment  extends  to  parts  '^  where  ships  or 
vessels  might  formerly  have  ridden ;"  not  whether  a 
benefit  has  been  conferred  upon  other  persons  greater  in 
degree  than  the  injury  done  to  those  making  use  of  the 
port.  In  Ex  parte  Amiitage  and  Others  (a),  which  was 
a  petition  to  quash  a  writ  of  ad  quod  damnum  and  the 
inquisition  and  return,  it  appeared  that  the  writ  was  ob^ 
taincd  for  the  purpose  of  procuring  authority  to  alter  a 
highway,  by  laying  a  rail-road  upon  it ;  and  Lord  Hard- 
wicke^  in  giving  judgment,  said,  ^'  In  all  cases  of  writ  of 
Qd  quod  damnum,  whether  to  change  an  old  way  for  a 

{n)  Amb.294. 

Q  q  3  new 
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1327.  new  one,  or  to  alter  tbe  conclitioa  of  a  way,  the  new 
way  or  way  so  altered  must  be  to  all  intents  and  pur- 
poses as  beneficml  to  the  king  and  subjects  as  the  old 
way  was  before,"  This  shews  that  the  principle  of  com- 
pensation, supposing  it  to  liave  been  admissible,  was 
entirely  misapplied  in  this  case.  CompensatioD  lias 
always  been  cun;-iclered  to  mean  somelliiug  given  to  tbe 
party  deprived  of  a  rifjiit  or  advantage  to  which  he  wm 
entitled.  Here  the  parties  injured  were  the  persons 
navigating  their  vessels  on  the  river  Tyne,  but  the  sup* 
posed  compensation  was  given  to  the  consumers  of  coal 
ill  London  and  other  places  supplied  from  the  staitbs. 
Itex  V.  Lord  Grosvenor,  which  was  relied  on  in  support 
of  this  principle,  and  the  application  made  of  it,  was 
very  diHerent  from  the  present  case;  and  the  o^Mnion  of 
the  Lord  Chief  Justice,  before  whom  it  was  tried,  a^ 
pears  to  have  been  diametrically  opposed  to  the  direction 
given  to  the  jury  at  York:  Tliat  was  an  Indictment  for 
erecting  a  wharf  on  the  river  Thames,  to  the  injury  of 
the  navigation  of  the  river.  The  defendant  claimed  a 
right  of  soil  under  the  corporation  oi  London,  who  were 
conservators  of  the  river,  and  contended,  that  they  had 
a  right  to  erect  the  wharf,  provided  it  did  not  interfere 
with  the  navigation  of  the  river.  Upon  that  the  Lord 
Chief  Justice  asked,  "  Will  you  contend  that  you  have 
a  right  to  narrow  the  river  Thames,  so  long  as  you  leave 
a  space  sufficient  for  the  purpose  of  navigation  ?"  And 
then  the  point  was  abandoned.  Surely  this  does  not 
justify  the  direction  given  in  the  present  case,  that  the 
jury  should  acquit  the  defendants,  if  they  thought  that 
a  reasonable  space  was  left  In  the  river  Tyne  for  the 
passage  of  ships.  An  attempt  was  then  made  to  shew 
that  the  erection  of  the  wharf  was  of  great  service  in 
affurdlng  facilities  for  loading  and  unloading   vessels; 

but 
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but  the  Lord  Chief  Justice,  in  summing  up,  said,  ^^  The        1827* 

question  here  is,  wliether  a  public  right  has  not  been  in-       — ■ 
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fringed?   An  embankment  of  considerable  extent  has       jigamM 
been  constructed  for  the  purpose  of  building  a  wharf. 
Much  evidence  has  been  adduced  on  the  part  of  the  de- 
fendants  for  the  purpose  of  shewing  that  the  alteration 
affords  greater  facility  and  convenience  for  loading  and 
unloading ;  but  the  question  is  not  whether  any  private 
advantage  has  resulted  from  the  alteration  to  any  par- 
ticular individuals,  but  whether  the  convenience  of  the 
public  at  large,  or  of  that  portion  of  it  which  is  interested 
in  the  navigation  of  the  river  Thames,  has  been  affected 
or  diminished  by  this  alteration  ?  "    It  is  difficult  to  un- 
derstand what  advantage  the  defendants  can  derive  from 
the  judgment  in  this  case;  and  that  of  the  Sutton  Pool 
appears  to  be  as  little  in  their  favour.     Certain  instruc- 
tions to  inquire  into  the  extent  of  the  injury  done  Were 
given  to  commissioners  in  that  case ;  but  if  the  doctrine 
of  compensation  had  then  been  known,  a  fourth  instruc- 
tion would  have  been  given,  viz.  to  inquire  into  the  col- 
lateral benefit  conferred  upon  the  public  by  the  erections 
then  complained  of.     There  are  many  records  in  the 
Exchequer  of  informations  by  the  crown  against  persons 
who  have  been   charged  with  encroachments  in  navi- 
gable rivers  or  ports :    The  Attomey'General  v.  Philpotj 
8  Car.  1 . ;  The  Attorney-General  v.  Etrington,  1 6  Car.  1 . ; 
The  Mayor  of  Bristol  v.  Morgan,  1 1  Car.  1. ;    JThe  At" 
tomei^General  v.  The  Mayor  of  Plymouth,  16  Car.  2.;  The 
Attortiet/'General  v.  PatTnether  (a) ;  and  in  no  one  of  these 
did  the  defendant  set  up  the  benefit  conferred  upon  the 
public  as  an  answer  to  the  information.     But  supposing 
it  was  right  to  take  into  account  a  compensation  given, 

(a)  12>«io.  316. 

Q  q  4  not 


1B27.       not  to  the  party  wlio  sustained  the  injury,  but  to  otber 

persons,  still  that  compensation  was  wholly  insuBicient 

ngainii  in  the  present  case,  inasmuch  as  it  was  merely  a  public 
benefit,  and  not  a  public  right.  The  staiths  are  private 
property,  and  the  owners  are  not  compellable  to  ship 
coals  nt  ihem.  That  may  depend  upon  the  caprice,  skill, 
industry,  or  capital  of  the  owner-  Suppose  llie  collieries 
from  which  coiils  were  shipped  at  these  smiths  to  have 
been  worked  out,  or  to  have  been  rendered  unproductive 
by  some  accident,  would  the  slaidis  have  been  thereby 
rendered  a  nuisance  if  tliey  were  not  so  before  ?  But 
it  is  said,  that  these  staiths  are  public,  and  the  acts  of 
parliament  requiring  all  vessels  to  be  laden  in  turn  have 
been  relied  on  to  support  the  assertion ;  these  acts, 
however,  are  nothing  more  than  a  qualification  of  a  pn- 
vate  right.  The  owners  of  the  staiths  need  not  ship 
coals  at  all  unless  they  please ;  but  if  they  do,  it  must  be 
done  subject  to  the  refjnlnlioiis  imposed  by  those  statutes, 
The  case  of  Rex  v.  Warde  and  Lyme  completely  sup- 
ports this  argument;  that  was  an  information  against 
the  defendants  for  stopping  up  a  common  highway. 
The  defendants  confessed  that  there  was  sucli  a  high- 
way, and  that  they  stopped  it  up,  but  alleged,  that  be- 
fore it  was  stopped  one  C  S.  laid  out  on  the  adjoining 
land  another  way  more  commodious  to  the  pablic,  and 
a  writ  ad  quod  damnum  issued,  and  an  inquisition  taken 
upon  it  found  that  it  would  not  be  to  the  damage  of  the 
king  and  the  public  if  a  licence  were  granted  to  stop  up 
the  old  highway,  for  that  anotlier  way  was  laid  out. as 
beneficial  for  the  people,  absque  hoc  that  they  inclosed 
it  ad  commune  nocumentum.  Upon  demurrer,  it  was 
urged  and  held  by  the  Court  that  the  plea  was  bad,  be- 
cause the  allegation  that  C.  S,  laid  out  another  way 
more  beneficial  for  the  king's  people,  not  shewing  by 
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what  authority  he  did  it,  was  not  good,  for  it  was  but  at        1827. 
his  pleasure,  and  he  might  stop  it  when  he  would.  ^^  j^^^^ 

Cur.  adv.  vuU.        "^^ 

RUSSILU 

The  case  stood  over  for  consideration  until  this  term, 
when  the  learned  Judges,  not  being  agreed  in  their 
opinions,  delivered  judgment  seriatim. 

HoLROYD  J.  (fl)  This  was  an  indictment  for  wrong- 
fully continuing  two  geers  or  staiths  ^ith  spouts  in  the 
Ti/ney  a  public  navigable  river,  to  the  public  nuisance  of 
the  navigation.  There  was  a  verdict  for  the  defendants. 
A  motion  was  made  to  set  it  aside,  and  instead  thereof 
to  enter  a  verdict  for  the  crown.  It  was  agreed  at  the 
trial,  that  if  the  Judge's  direction  was  wrong,  a  verdict 
should  be  entered  for  the  crown,  if  the  Court  should 
be  of  opinion  the  jury  ought  so  to  have  found;  or 
that  a  special  verdict  should  be  entered,  if  the  Court 
should  think  it  right. 

I  am  of  opinion  that  there  is  not  sufficient  ground  to 
set  aside  the  verdict,  on  account  of  any  misdirection  of  the 
Judge,  or  on  any  other  account  that  I  am  aware  of. 

The  facts  proved  were  as  follows :  —  Two  geers  had 
been  erected  by  the  defendants  for  loading  ships  there- 
from with  coal,  each  extending  below  the  low^water  mark 
a  foot  or  two,  with  spouts  therefrom,  one  of  which  ex- 
tended thirty-six  feet;  the  other  parts  of  the  geers  were 
between  high  and  low-water  mark.  One  of  these  geers 
was  in  existence  in  1800;  the  other  was  not  erected  till 
afterwards.  It  appeared  that  they  were  substituted  for 
loading  the  ships  instead  of  loading  them  by  keels. 

(a)  Littlcdalc  J.  having  been  consulted  in  tlie  case  when  at  the  bar,  de- 
clined giving  any  opinion. 

Subse- 
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Subscqueutly  statutes  passed  f^ivlng  lo  liie  poblic 
rights  of  loading  in  turn  at  these  spouts,  so  long  u  they 
continue,  which  thereby  have  become  clothed,  as  long  as 
they  continue,  with  public  rights,  in  addition  lo  the  pri- 
VBte  riglits  of  the  proprietors.  These  statutes,  there- 
fore, consider  that  the  spouts  are  not  to  be  taken  to  be 
per  se,  and  at  all  crxnls,  nuisances  or  illegal. 

But,  independently  of  these  sliitutes,  there  are  public 
and  private  ri<^hts,  with  regard  to  the  port  for  trafhc  aud 
commerce  in  coals,  and  also  other  merchandise.  There 
is  a  public  right  of  navigation  on  the  river  for  ibat  and 
other  purposes.  There  are,  also,  public  or  private  right* 
of  fishing;  public  or  private  rights  on  the  shore.  For 
IraSic  there  are  rights,  not  only  of  navigation  sc.  eitndo 
et  redeundo,  but  morando  (so  far  as  necessary  or  rea- 
sonable) for  loading  and  unloading,  or  for  a  wind,  &c 
The  enjoyment  of  each  of  those  rights  by  some  is  fre- 
quently and  necessarily  an  obstruction  to  the  free  and 
complete  enjoyment  either  of  the  same  right  or  of  some 
other  of  the  above  rights  in  others ;  ex.  gr.  ships  at 
anchor  in  the  channel  of  the  river,  are  an  obstruction  to 
ships  sailing,  &c.,  boats  ^and  wherries  plying,  keels  lying 
in  the  river,  are  abo  an  obstruction.  But  such  obstructiou 
Is  not  necessarily,  or  as  a  matter  of  law,  a  public  or  a 
private  nuisance.  Each  of  the  rights  above  mentioned 
must  at  times  occasionally  yield  and  become  subordinate, 
as  may  be  necessary  or  reasonable,  at  least  in  part,  to  some 
of  the  others.  The  public  (that  is  each  individual)  has 
not  an  absolute  right  to  navigate  (i.  e.  sail  over)  every 
part  of  the  river,  but  only  where  there  is  not  otherwise 
a  legal  pre-occupation  (as  in  some  cases  there  may  be)  by 
■  others.  Ships,  in  order  to  load,  must  lie,  if  not  at  the 
staiths,  in  the  channel  of  the  river  with  their  loading 

keels. 
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keels.    So  in  other  trades,  the  ships  lie  at  the  wharfs,  or        J  827* 
elsewhere,  in  the  river  or  port,  to  load  or  unload,  and 

The  Kiiffl 
their  obstruction  to  others  is  or.  is  not,  as  well  as  the        againa 

erection  of  the  wharf  itself,  a  nuisance  to  the  navigation, 
in  like  manner  as  the  staiths  or  geers  themselves  in  the 
coal  trade  are  or  are  not  a  nuisance  according  to  circum* 
stances.  Whether  they  are  so  or  not  is  dependent  upon 
circumstances;  and  is,  therefore,  according  to  Lord 
Haky  a  question  of  fact  for  the  jury  {a).  After  speci- 
fying as  a  nuisance  ^^  the  straitening  of  the  port  by  build- 
ing too  far  into  the  water,  where  ships  or  vessels  might 
have  formerly  ridden,"  he  adds,  "  it  is  to  be  observed, 
that  nuisance  or  not  nuisance,  in  such  a  case,  is  a  ques- 
tion of  fact.  It  is  not,  therefore,  every  building  below 
the  high-water  mark,  nor  every  building  below  the  low- 
water  mark,  that  is  ipso  facto  in  law  a  nuisance." 

The  only  objection  to  the  geers  on  the  indictment  is, 
that  they  are  unlawful,  as  being  a  public  nuisance  to  the 
navigation.  The  defendant's  right  to  have  them  there, 
and  to  continue  and  use  them,  is  not  impugned  on  any 
other  ground. 

The  defendants  getting  their  coals  by  a  proper  access 
to  and  upon  the  river  would  have  a  right  to  load  ships 
lying  and  continuing  in  the  river  for  that  purpose,  by 
the  means  of  keels,  although  the  doing  so  might  be  a 
temporary,  and  by  doing  it  successively  to  different 
ships,  might  be  a  continued,  though  not  total,  ob« 
struction  or  inconvenience  to  the  navigation.  And 
there  would  be  a  right  to  keep  the  ships  and  keels  in 
the  river  for  that  purpose  in  convenient  and  proper 
places,  at  times  not  confined  to  tlie  times  of  their  being 
in  actual  use.     And  the  evidence  on  the  part  of  the 

(a)  Be  PorttUntt  Maris,  85. 

defendants 


defendants  was  lo  shew  that  the  mode  of  loading  the 
ships  by  the  geers  in  question  was  less  an  obstruclioii 
to  the  navigation,  and  was  more  beneficial  to  the  public; 
in  fact,  lliflt  it  was  a  benefit  instead  of  a  nuisance,  and, 
therefore,  not  subject  to  the  present  indiciment.  And 
the  jury  upon  the  evidence  were  of  that  opinion,  and 
upon  the  learned  Judge's  directions,  with  regard  to  the 
law  of  the  case,  they  found  n  verdict  for  the  defendaiils. 
And  are  the  stailhs  to  be  deemed  a  nuisance  if  they  be 
such  as  the  conservators  of  the  river  and  port,  or  as  a 
jury  would,  pro  bono  publico  only,  be  desirous  should 
be  made,  or  as  a  jury  would  deem  upon  the  evidence  ■ 
beneficial,  instead  of  an  injurious  chan^,  for  a  gctieml 
use  of  the  port  and  river? 

Loading  by  the  spouts  is  not  necessarily  a  nuisance,  be- 
cause it  is  rccognizcil  by  statutes  (the  public  local  acts  of 
57  G.  3.  c.  SO.  5.17.,  and  5  G.i-.  c.72.  fs.9,  10.  17.);  and 
so  long  as  the  geers  and  spouts  continue  the  public  have 
a  right  to  have  their  ships  loaded,  in  turn,  at  them  widi 
coals,  supposing  them  not  to  be  illegal. 

But  it  is  objected  that  they  are  nt  all  events  illegal, 
for  want  of  a  writ  of  ad  (juod  damnum,  and  a  favourable 
return  of  the  inquisition  thereof;  and  also  that  the  jury 
have  been,  or  may  have  been,  misled  by  the  direction 
of  the  learned  Judge;  that  his  direction  is  incorrect  in 
law,  and  further  that  the  jury  ought  to  have  found  a 
verdict  for  the  crown. 

1st.  As  to  the  want  of  the  writ  of  ad  quod  damnun. 
This  is  not  like  the  ca.se  of  shutting  up  a  public  highway, 
and  setting  out  another  in  lieu ;  that  cannot  be  done  so  as 
to  do  away  the  former  public  light,  and  to  create  a  new 
public  right,  nidiout  a  writ  of  ad  quod  damnum.  The 
former  can  only  be  abrogated  by  the  writ  of  ad  quod  dam- 


RusaiLb 


IN  THE  Eighth  Year  of  GEORGE  IV,  589 

num,  and  the  proceedings,  and  the  king's  licence  thereon ;        1827. 
but  that  is  not  requisite  here,  as  I  conceive,  when  the  ■ 

.      -.    1      ,  .  Tlie  Kino 

question  is,  Whether  the  mode  of  enjoyment  in  question  againu 
of  some  of  the  public  rights  of  the  port,  river,  and  navi- 
gation, is  or  constitutes  in  fact  a  public  nuisance  ?  If 
that  mode  of  enjoyment  be  hot,  in  fact,  such  a  nuisance, 
it  does  not,  as  I  conceive,  become  so  for  want  of  the  writ 
of  ad  quod  damnum,  though,  without  such  a  writ,  and  a 
favourable  inquisition  thereon,  they  who  erect  or  do 
those  works  act  at  their  peril ;  and  though  the  want  of 
such  a  writ  may  be  a  good  ground  for  the  Lord  Chan- 
cellor's interfering  for  the  security  of  the  public,  and  by 
injunction  restraining  any  person  from  erecting  works 
or  buildings  that  interfere  with  the  exercise  of  a  public 
right,  till  it  be  ascertained  by  the  writ  of  ad  quod 
damnum,  that  their  so  doing  is  not  a  public  nuisance  or 
injurious  to  the  king  or  his  subjects. 

I  now  come  to  the  consideration  of  the  learned  Judge's 
direction  to  the  jury.  It  appears  that  the  following  ob- 
servations were  made  by  him  as  to  the  question  of  law 
arising  upon  the  evidence  which  had  been  given : 

"  If  wherever  there  is  a  power  of  passage  ov^  the 
water  of  a  navigable  river  there  is  a  public  right  of  way 
for  all  the  king's  subjects,  not  only  in  the  channel,  but 
on  all  the  places  where  vessels  can  go  at  the  height  of 
the  tide ;  if  that  is  a  right  of  way  which  is  to  yield  to 
nothing,  but  which  the  public  is  at  all  times  entitled  to 
insist  on  for  the  purpose  of  passage,  then  the  prosecutor's 
counsel  shall  be  at  liberty  to  apply  to  the  Court  to  enter 
a  verdict  for  the  crown,  because  these  staiths  interfere 
where,  at  high  water,  the  river  was  navigable  before  they 
were  erected.  But  my  opinion  is,  that  the  use  of  a 
public  water  is  not  for  passage  only,  but  for  many  othec 

purposes, 
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purposes  nnd  tliat  mnny  of  those  purposes  are  entitled 
to  Bupersede  the  right  of  passage,  and  to  narrow  the 
rights  of  passage  to  tliosG  parts  which  maj  not  be  re- 
quisite for  grenter  and  more  beneficial  purposes. 

"  Where  there  is  a  space  of  water  of  very  considerable 
extent,  some  part  may  be  most  usefully  applied  for  liie 
purposes  of  commerce,  and  that  which  is  so  applied  may 
be  over  and  above  that  which  is  sufficient  for  navigation ; 
and  where  a  great  jmblic  benefit  results  fiom  the  abridg- 
ment of  the  exercise  ot"  the  rights  of  passage)  the  great 
public  benefit  makes  that  abridgment  no  nuisance,  but  a 
useful,  beneficial,  and  proper  purpose.  Therefore,  if  in 
tJiis  case  you  shall  say  that  that  whicli  has  been  taVen/rrm 
ihe  opportunity  of  passnge  has  been  taken  for  public  pur- 
poses, and  for  the  public  benefit,  and  dial  it  is  placed  iu 
a  reasonable  situation,  and  that  enough  is  left  for  die 
ordinary  nnd  reasonable  purposes  of  passage,  I  sfa^ 
recommend  it  to  you  certainly  to  find  this  not  a 
nuisance." 

That  which  was  taken  from  the  opportuni^  of  pas- 
sage, was  taken  for  public  purposes  and  for  the  public 
bene^t ;  that  is  to  say,  for  the  exercise  of  rights  deemed 
by  the  statutes,  which  I  before  referred  to,  to  be  bene- 
ficial, and  to  be  vested  in  and  exercised  by  the  public. 
Tiien  the  learned  Judge  proceeded  to  make  certain 
qualifications  of  that  wiiich  iiad  fallen  from  him. 

"  If  you  shall  be  of  opinion  tliat  this  is  a  place 
which  for  public  benefit  it  ought  not  to  be  in«  that 
reasonable  space  is  not  led  for  the  purposes  of  passage; 
if  you  shall  think  that  no  public  benefit  (and  this  was 
properly  a  question  for  the  jury)  results  from  this 
erection,  I  should  recommend  it  to  you  to  find  a  verdict 
for  the  crown.     And  if  you  shall  find  that  this  in  any 

part 
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part  of  it  goes  iiirtlier  than,  for  public  pmpose$y  it  ought        1827* 
to  go^  then  as  to  that  part,  you  pointing  out  in  your        •^— - 

Tlie  Kiii€ 

verdict  what  part  it  is,  I  should  recommend  it  to  you       ja^amM 
certainly  to  give  a  verdict  for  the  crown." 

Then  the  learned  Judge  proceeded :  **  It  was  sag* 
gested  while  the  case  was  going  on,  that  tliis  was  a 
staith  for  the  private  purposes  of  the  individuals,  and 
not  for  the  public  benefit.  I  beg  to  suggest  for  your 
consideration,  because  my  opinion  is  different  in  that 
respect,  it  seems  to  me  that  notwithstanding  the  indi« 
vidual  is  the  proprietor  of  it,  notwithstanding  it  gives 
him  the  opportunity  of  bringing  his  commodity  to  the 
market,  yet  if  it  is  beneficial  to  the  public  that  that 
thmg  should  be  brought  to  the  market,  and  brought  to 
the  market  in  that  way,  then  the  thing  is,  as  it  seems  to 
me,  useful  to  the  public,  who  come  to  that  staith  for  the 
purpose  of  having  their  vessels  loaded,  and  to  the  people 
who  want  to  carry  coals  to  the  London  market  Both 
the  man  who  receives  the  coals  at  the  staith,  and  the 
man  who  buys  his  coals  at  London  coming  from  that 
staith,  are  benefited,  if  they  are  either  got  by  those 
means  cheaper,  or  if  they  are  got  by  those  means  better 
than  they  otherwise  would  be:  thus  it  is  of  public  be«- 
nefit  that  tBe  thing  should  be  there." 

These  are  observations,  merely  in  answer  to  the 
assertion,  that  the  staiths  were  for  private  benefit  only, 
to  shew  that  public  benefit  also  may  result  from  thenv, 
and  are  observations  well  founded  in  fact,  and  true,  as  it 
appears  to  me. 

But  then  it  is  said  they  are  inapplicable  to  the  question 
the  jury  were  to  try,  and  ought  not  to  be  taken  into 
consideration  by  them.  But  it  seems  to  me  that,  so  far 
as,  and  for  the  purpose  for  which  they  were  urged^ 

namely. 
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namely,  as  an  answer  lo  the  allegauon,  tliat  those  staiilm 
wei'e  for  private  purposes  aud  not  for  public  benefit,  and 
to  do  away  willi  t)ie  cfTect  of  sucb  an  assertion  they 
might  be  taken  into  consideration  by  the  jury,  and  wtre 
warraniably  used.  They  were  a  mere  answer  to  an 
unfounded  suggestion  of  ibe  jti-osecutors,  and  not  part 
of  the  direction  to  the  jury;  but  if  they  bad  been  so, 
yet  qualified  as  they  were  by  what  followed,  which  were 
the  points  which  were  Itft  to  the  attention  and  con- 
sidenition  of  the  jury,  I  think  no  fault  is  to  be  found. 
Tbe  learned  Judge  proceeds  :  "  Therefore,  tbe  pointt 
to  which  I  wish  your  attention  to  be  directed  will  b^ 
Was  l}iis  staith  in  a  reasonable  place,  and  Is  it  ap> 
plied  to  purposes  of  public  benefit?  Was  reflsonnblc 
space  left  for  the  purpose  of  navigation?  And  do  the 
purposes  of  public  benefit  resulting  from  llie  staitti 
countervail  the  prejudice  which  individuals  may  sustain 
by  having  tbe  exercise  of  their  rights  of  passage  nar- 
rowed ?  " 

At  the  conclusion  be  says,  "  Tbusj  gentlemen,  I  »jh 
prebend  I  have  pointed  out  to  you  tbe  true  ground  oif 
which  your  verdict  is  to  be  founded.  If  you  think  this  ii 
placed  not  in  a.  reasoiuible  part  of  tbe  river,  that  it  doet 
an  unnecessary  damage  to  the  navigation,  or  that  tfab 
is  not  of  any  public  benefit,  or  that  the  pubHc  betufU 
resulting  Jrom  it  is  not  equal  to  the  public  incomenienet 
VBhich  arises  from  it,  then  you  will  find  your  verdict  for 
tbe  crown.  If  on  these  points  you  are  of  a  different 
opinion,  then  for  the  defendants."  Upon  this,  the  juiy 
found  a  verdict  for  the  defendants. 

Tbe  whole  of  this  direction,  taken  together,  is  in  sub- 
stance correct,  qualified  in  the  different  parts  as  it  is; 
and  I  see  oo  Gufficient  reason  to  enable  me  to  my,  tbe 
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jury  have  drawn  such  a  conclusion  from  the  evidence  as        1827* 
to  warrant  the  Court  in  setting  aside  their  verdict 


Bayley  J.    I  agree  with  my  Brother  Hciroyd  in  this 
case,  that  there  ought  not  to  be  a  new  trial ;  and  though 
I  regret  extremely  that  there  should  be  a  difference  of 
opinion  on  the  part  of  my  Lord,  I  am  happy  to  think 
the  difierence  between  us  is  limited  to  a  single  point, 
and   that    too,   one  which  would   hardly  be  likely  to 
lead  to  a  different  result  upon  a  new  trial.     I  have, 
indeed,  considered  the  subject  with  every  degree  of  at- 
tention on  my  part,  and   should  willingly  act  on   his 
judgment  in  preference  to  my  own,  but  I  feel  so  strong 
a  conviction  in  my  own  mind,  that  I  think  I  cannot,  in 
justice  to  the  defendants,  give  up  my  own  opinion.     I 
believe  we  are  all  agreed,  that  a  writ  of  ad  quod  dam- 
num was  not  requisite  in  this  case,  and*  that  if  these 
staiths  are  not  upon  the  facts  and  merits  a  nuisance,  the 
neglect  to  make  them  the  subjects  of  an  ad  quod  dam- 
num will  not  make  them  so.     The  points  presented  to 
the  jury  were.  Whether  these  staiths  were  erected  in  a 
part  of  the  river  where  it  was  reasonable  ships  should 
load  ?     Whether  a  reasonable  space  was  left  for  naviga- 
tion?    Whether  the  loading  of  vessels,  by  means  of 
them,  was  a  public  benefit  ?     Whether  they  extended 
into  the  river  further  than  the  public  benefit  required  ? 
and.  Whether  the  public  benefit  they  produced  was 
greater  than  the  public  injury  they  occasioned  ?     Upon 
each  of  these  points,  the  verdict  shews  that  the  jury 
were  in  favour  of  the  defendants.     The  only  point  upon 
which  our  difference  rests  is,  I  believe^  the  point  of  pub- 
lic benefit,  not  the  point  upon  the  preponderance  of  public 
benefit^  but  the  question,  what  might  be  taken  into  con- 
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siileratioii  a^  matter  of  public  benefit  ?  I  cerulnly  suf- 
fered the  jury  to  take  into  thciv  consideration,  as  part  of 
tlie  public  beueBt,  the  possible  reduction  of  pric«  at  tlie 
staitli,  the  possible  reduction  of  price  in  the  London 
raurket,  and  the  improved  (juaiity  in  which  the  coals 
would  arrive  there ;  and  if  I  was  wrong  in  suffering 
them  to  take  any  of  tltese  points  into  their  considcratioiH 
the  vei-dict  may  have  proceeded  upon  a  wronj;  princi- 
pie,  and  there  ou^ht  to  be  a  new  trial.  Mr.  Brouglmm 
had  stron;;ly  pressed  upon  the  consideration  of  the 
jury  that  these  stalths  were  beneficial  only  to  the  inili- 
viduals  to  whom  they  belonged,  and  that  they  conferral 
no  benefit  upon  the  public;  and  in  answer  to  this  penal, 
I  submitted  to  tlie  consideration  of  the  jury,  that  if,  by 
means  of  these  staitbs,  an  article  of  great  public  ox 
found  its  way  to  the  public  at  a  lower  price,  and  io  a 
better  state  than  it  otherwise  would,  I  thought  tliae 
were  circumstances  of  public  benefit,  and  points  tlieT 
might  take  into  their  consideration  upon  that  head;  and 
upon  the  best  attention  I  have  been  able  to  give  the  sab- 
ject)  I  am  bound  to  say,  I  continue  of  that  opinion.  The 
right  of  the  public  upon  the  waters  of  a  port  or  nan- 
gable  river  is  not  confined  to  the  purposes  of  passage; 
trade  and  commerce  are  the  chief  objects,  and  the  rif^t 
of  passage  is  chiefly  subservient  to  those  ends.  Unless 
there  are  facilities  of  loading  and  unloading,  of  shipping 
and  landing,  much  of  the  public  benefit  of  a  port  is 
lost.  In  the  infancy  of  a  port,  when  it  is  first  applied  to 
the  pui^oses  of  trade  and  commerce,  unless  the  water  bj 
the  shore  be  deep,  the  articles  must  be  shipped  in  shal- 
low water  from  the  shore,  and  landed  in  shallow  water 
on  the  shore.  Boats  or  vessels  of  small  drafl  must  be 
employed  to  fetch  and  carry  from  and  to  the  shor^  an) 
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the  commodity  must  pass  from  boat  to  ship,  or  From        1827* 
ship  to  boat.    Breakage  and  pilferage  and  waste,  besides 
the  expence  of  boating,  are  some  of  the  probable  con-        affUnu 
comitants  of  such  a  mode.     As  trade  advances,  the  in- 
convenience and  mischief  of  this  mode  are  superseded 
by  the  erection  of  wharfs  and  quays,  and  what  is,  per- 
haps, an  improved  species  of  loading  wharf^  a  staith. 
The  loading  or  unloading  is  then  immediate  from  the 
wharf  or  staiih  into  the  ship,  or  from  the  ship  upon  the 
wharf.     But  upon  what  principle  can  the  erection  of  a 
wharf  or  staith  be  supported?     It  narrows  the  right  of 
passage.     It  occupies  a  space  where  boats  before  had 
navigated.     It  turns  part  of  the  water-way  into  solid 
ground ;  but  it  advances  some  of  the  other  purposes,  the 
main  purposes  of  a  port,  its  trade  and  commerce.     Is 
there  any  other  legal  principle  upon  which  they  can  be 
allowed  ?   Make  an  erection  for  pleasure,  for  whim,  for 
caprice ;  and  if  it  interfere  in  the  least  degree  with  the 
public  right  of  passage,  it  is  a  nuisance.   Erect  it  for  the 
purposes  of  trade  and  commerce,  and  keep  it  applied  to 
the  purposes  of  trade  and  commerce,  and  subject  to  the 
guards  with  which  this  case  was  presented  to  the  jury, 
the  interests  of  trade  and  commerce  give  it  a  protection, 
and  it  is  a  justifiable  erection,  not  a  nuisance.     What 
says  Lord  Halcy  De  Portubusy  c.  ?•  p.  85.?  "  In  the  case 
of  building  into  the  water  where  ships  or  vessels  might 
formerly  have  ridden,  whether  it  be  nuisance  or  not 
nuisance  is  a  question  of  fact.     It  is  not  every  building 
below  high  or  low-water  mark  that  is,  ipso  facto,  in  law 
a  nuisance,  for  this  would  destroy  all  quays,  which  are 
aU  buiU  belcw  high-water  mark,  otherwbe  vessels  could 
not  come  at  them  to  unload,  and  some  are  built  belcw 
law-miter  mark!*    In  what  does  the  trade  and  commerce 
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of  liny  port  consist?  in  its  exports  and  its  imports;  and 
to  whom  do  the  public  benefits  of  a  jH»rl  result?  to  the 
port  and  ils  neigh bourliood,  and  to  the  places  wiUi 
which  it  trndei.  The  exports  may,  and  in  many  in- 
stances do,  consist  olthe  produce  of  the  neighbourhood 
and  of  the  port,  wid  the  individuals  to  whom  they  be- 
long are  induced  to  send  them,  not  from  patriotic  vicw» 
of  encouraging  tlie  shipping  interest,  of  pvoinoiing  t 
nursery  for  seamen,  or  of  benefiting  the  place  to  whidi 
8uch  produce  is  sent,  but  from  the  mere  sei6sh  principle 
of  individual  advantage  ;  but  H public  bent/it  results,  is  it 
a  right  view  of  ttic  question  to  look  at  the  mtUitv  instouJ 
of  considering  the  effect?  U  the  conduct  of  many  indi- 
viduals, though  proceeding  wholly  and  exclusively  fnun 
private  motives  of  private  profit,  produce  results  of  greai 
public  benefit,  and  the  question  is  proposed,  wlieilier 
public  benefit  be  or  I)e  not  produced,  am  I  to  ansnr 
the  question  in  the  negative,  because  public  betie/lt  m 
never  in  the  contemplation  of  the  individuals  by  whom  it 
is  produced?  If,  then,  the  exportation  of  the  produce  of  > 
neighbourhood  will  increase  the  trade  and  commerce  of 
n  port,  and  that  trade  and  commerce  will  benefit  every 
place  to  which  that  produce  is  sent,  how  is  that  export- 
ation to  be  advanced?  By  giving  facilities  to  export- 
ation, by  reducing  the  expense  to  the  owner  of  that  pro- 
duce, by  enabling  him  to  export  upon  terms  whii:h  will 
insure  him  n  profit  and  a  market.  What  is  the  great 
export  trade  of  Nrscastle?  The  produce  of  its  neigh- 
bourhood,—  coals.  Who  are  the  first  movers  in  thit 
trade?  The  owners  of  the  neighbouring  mines.  A^ty 
do  they  send  the  coals  to  market?  for  the  sake  of  pn^t 
only,  —  their  motive  is  selfish  only.  But  are  the  ovoeis 
of  these  mines  the  only  persons  interested  in  Uie  export 
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'of  coals?  Exclusively  of  the  shipping  interest  and  the        1827. 
persons  who  are  concerned  in  the  carryinff  trade,  when  " 
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the  owners  are  tempted  by  the  hope  of  private  profit  to      jigainu 
join  in  the  exportation,  what  is  to  be  said  of  the  great 
body  of  purchasers  at  the  market  to  which  the  coals  are 
carried  ?   Have  they  no  interest  in  having  coals,  and 
having  them  cheap  and  good  ?    Stop  the  Newcaslle  coal 
trade,  and  where  is  the  inconvenience  felt?   In  Newcastle 
and  its  neighbourhood,  to  a  certain  extent  undoubtedly. 
But  in  Newcastle  and  its  neighbourhood  only?    Cer* 
tainly  not.     To  a  much  greater  extent  in  London  and 
in   the   other   markets   to   which   Newcastle  coals   are 
sent.  Throw  any  impediment  upon  the  trade,  deteriorate 
the  coals,  or  increase  the  price,  and  where  does  the 
pressure  fall  ?   Undoubtedly  upon  the  market  to  which 
this  coal  is  sent     Encourage  the  trade,  make  the  article 
cheap,  and  improve  its  quality,  and  who  reaps  the  benefit? 
The  market  to  which  the  article  is  sent.     Facility  in 
loading  is  one  of  the  chief  means  to  give  the  trade 
encouragement     It  brings  to  market  produce,  which 
otherwise  would   not  pay  for  bringing.     It  increases 
the  number  of  sellers,  and  has  a  tendency  to  produce 
such  a  competition  as  will  keep  the  price  low.     The 
staiths  in  question   save   the   ship   one   fourth  of  her 
loading  time,  prevent  pilfering,   breakage,  and  waste, 
and    send    to    market  a   better  commodity   b}'  6d.  a 
chaldron  than  would  otherwise  arrive  there.     And  is 
this  nothing  to  the  London  purchaser  ?     He  has  from 
these  two  staiths  600  cargoes,  above  100,000  chaldrons 
of  prime  coals,  coals  in  an  unbroken  state,  instead  of 
the  same  quantity  of  coal  in  an  inferior  condition,  — 
keel  coals.     And  if  from  the  benefit  which  the  owner 
of  the  mine  has  from  .  the  staith,  and  the  purchaser 
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at  the  staitb  has  from  expedition  and  otherwise,  ibe 
conis  are  sold  in  the  London  market  at  a  lower  price,  I 
cannot  help  thinking  that  a  public  benefit  results  to  the 
London  buyers,  and  that  llie  jury  were  entitled  lo  take  it 
into  their  consideration.  I  did  not  assume  that  the 
article  would  be  cheaper,  that  was  for  the  consideration 
of  the  jury  ;  hut  if  rt  were,  I  thought  it  an  ingredient  to 
be  considered  upon  the  question  of  public  benefit.  U 
the  place  in  which  the  pnblic  benefit  accrues  material? 
Does  it  signify  whether  it  accrues  in  the  port  oi  New- 
castle or  in  any  other  part  of  the  kingdom  ?  The  king  ii 
equally  the  guardian  of  the  public  rights  of  all  his  suh- 
jecis ;  all  his  subjects  are  equally  under  bis  care ;  and  if 
public  benefit  results,  it  is  immaterial  wbetlier  it  is  to 
his  subjects  in  London  or  to  his  subjects  in  Nescofilf. 
Nor  can  it  be  a  question,  whether  the  benefit  results 
from  a  private  or  a  pulilic  staith ;  from  the  staitb  confined 
to  the  goods  of  a  single  individual,  or  from  a  public  one, 
which  any  one  may  use.  In  estimating  the  amount  (^ 
public  benefit  which  a  staidi  produces,  the  extent  to 
which  it  is  used  may  be  material ;  but  if  a  private  indi- 
vidual, with  his  own  coals,  keeps  it  in  full  employ,  1 
think  it  equally  entitled  to  protection,  on  account  of  the 
benefit  it  confers  upon  the  distant  market,  the  market  lo 
which  the  coals  are  carried,  whether  it  be  public  or 
private.  I  have  hitherto  considered  the  case  with  refer- 
ence to  these  two  suiths  only,  and  lo  the  public  benefit 
which  they  confer  upon  the  dislatU  market  /  but  when 
the  question  is  considered  with  reference  to  the  state  of 
the  port  of  Nevxastle,  the  necessity  of  taking  into  coa- 
sideration  the  effect  upon  the  distant  market  appears  to 
me  more  prominent.  There  are  twenty-eight  similar 
stattbs>  many,  if  not  all,  for  the  private  purposes  of  par- 
ticular 
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ticular  coal  owners.     Exclude  the  question  of  public       1827* 
benefit  to  the  London  market  from  the  staiths  in  ques-       — 
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tion,  and  must  it  not  be  excluded  from  each  and  every  ^ogamjf 
one  of  those  staiths,  and  what  will  be  the  state  of  the 
London  market  when  the  purchaser  can  meet  with  no- 
thing but  keel  coal  ?  But  will  he  be  able,  even,  to  get 
keel  coals.  There  must  be  staiths,  as  was  in  evidence 
upon  the  trial,  for  loading  keels.  And  if  a  ship  staith 
is  to  be  proscribed  because  it  is  erected  and  used  for 
the  private  benefit  of  the  proprietor  of  a  particular  coal-> 
mine,  and  because  the  public  benefit  to  the  market  can- 
not be  taken  into  consideration,  must  not  keel  staithsr, 
when  erected  and  used  for  the  private  benefit  of  a  like 
proprietor,  be  excluded  also  ?  It  will  interfere,  though, 
in  a  less  degree,  with  the  freedom  of  passage,  and  though 
a  nuisance  of  less  magnitude,  will  still  be  a  nuisance* 
For  these  reasons  I  am  of  opinion,  that  upon  the  ques- 
tion of  public  benefit,  the  probable  effect  upon  the  price 
and  meliorated  condition  of  the  coal  were  proper  for  the 
consideration  of  the  former  jury ;  that  if  the  case  were 
to  go  to  another  jury,  they  would  still  be  proper  ingredi- 
ents for  their  consideration,  and  that  the  direction  given 
in  that  respect  is  firee  firom  objection. 

Lord  Tenterden  C.  J.  I  am  sorry  that  I  cannot 
concur  in  the  opinion  of  my  two  learned  Brothers  on 
the  present  occasion. 

I  am  not  prepared  to  say  that  I  think  the  verdict 
ought  to  be  entered  for  the  crown,  but,  with  all  deference 
to  them,  I  am  compelled  to  own  that  my  mind  would 
be  better  satisfied  if  the  cause  were  again  sent  to  trial  by 
another  jury. 

I  do  not  think  the  want  of  a  previous  writ  of  ad  quod 
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ddMnum  conclusive  against  the  dereiitlants.  Stich  u 
writ  is  highly  proper  where  the  crown  is  applied  to  for 
a  grant  of  any  liberty  or  fiancliise;  and  so  far,  at  lea.it,  ne- 
cessary, that  probably  no  person  would  think  iiiniself  jus- 
tified in  advising  the  king  to  make  any  such  grant,  where 
possible  injury  to  an  existing  right  could  be  surmised, 
without  the  sanction  of  a  previous  inquiry  under  tlie 
writ.  It  nmy  also  be,  and  I  think  it  is  a  prudent  and 
proper  measure  before  a  subject  takes  upon  him  to  act 
fiir  himself,  and  on  his  own  judgment.  The  want  of  ii 
furnishes  an  argument  against  the  propriety  of  liis  aci, 
because  it  shews  that  lie  is  apprehensive  of  the  conse- 
quence of  a  previous  inquiry,  and  fears  that  its  result 
may  be  unfavourable  to  his  views.  And  where  the 
object  of  any  proceeding  is  to  prevent  the  accomplisli- 
ment  of  an  act  intended  or  begun,  as  an  application  for 
an  injunction,  the  want  of  this  previous  proceeding  ma» 
properly  form  a  very  material  ingredient  in  the  cod- 
sideration  of  the  question.  It  is  also  deserving  of  cod- 
sideration  and  attention  on  the  trial  of  an  indictjnenl. 
But  the  finding  under  this  writ,  when  favourable  to 
those  at  whose  instance  it  has  issued,  is  traversable,  it  is 
not  conclusive  in  their  favour;  it  is  not  a  bar  to  an 
indictment  for  a  nuisance.  The  jury,  by  whom  such  an 
indictment  is  to  be  tried,  have  a  right  to  exercise  their 
own  judgment  upon  the  matter,  and  may  find  that  to  be 
a  public  nuisance  which,  under  this  writ,  has  been  found 
not  to  be  to  the  prejudice  of  his  Majesty's  subjects- 
And  as  the  finding  is  not  conclusive  on  one  side,  I 
cannot  think  the  absence  of  any  finding  conclusive  on 
the  other.  In  my  opinion,  speaking  with  great  deference 
to  the  high  authority  that  is  reported  to  have  spi^en 
of  the  vrant  of  such  a  proceeding  as  conclusive,  the  jury 
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who  try  an  indictment  for  a  nuisance  have  a  right  to        1827* 
exercise  their  own  judgment  on  the  question,  as  well  in  ~ 

JL  DC  llLlllA 

the  absence  of  such  a  proceeding,  as  where  such  a        agafmt 
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previous  inquiry  has  taken  place. 

I  come  now  to  mention  my  reasons  for  saying  that 
my  mind  would  be  better  satisfied  if  the  cause  were  sent 
to  another  trial. 

The  erections  in  question  are  said  to  be  in  the  port 
of  Nevccastley  by  which  I  understand  to  be  meant  that 
they  are  within  the  limits  of  the  jurisdiction  of  that  port. 
They  are  certainly  at  a  considerable  distance  below  the 
jyublic  quays  and  places  of  general  resort  of  vessels  trading 
to  that  party  and  must  be  passed  by  vessels  resorting  to  and 
from  such  places.  And  I  take  it  to  be  clear  that  the 
passage  of  such  vessels  is,  in  certain  seasons  at  least  of 
wind  and  tide,  rendered  less  free  and  commodious ;  that 
the  water-way  is  in  some  degree  narrowed  at  present, 
and  may  possibly,  and  not  improbably,  be  further 
narrowed  in  process  of  time  by  the  gradual  accumu- 
lation of  sand  and  silt  carried  to  the  opposite  side  of 
the  river.  The  erections  were  made  and  maintained  for 
the  private  convenience  of  the  owners  of  particular  col- 
lieries: all  who  think  proper  to  purchase  their  coals 
from  these  collieries  have  a  rights  under  a  particular  act 
of  parliament,  to  be  supplied  in  turn  by  application  at 
some  office  at  Newcastle.  The  owners  of  the  collieries 
cannot  choose  to  whom  they  will  vend,  but  they  may 
choose  at  what  seasons  they  will  vend,  and  whether  they 
will  vend  at  all ;  and  seasons  may  occur  when  they  have 
no  commodity  to  vend.  It  was  proved  that  coals  put 
into  vessels  from  these  staiths  are  less  broken,  and  come 
to  market  in  distant  places  in  a  somewhat  better  state 
than  those  which  are  brought  to  the  vessel's  side  in  keels 
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or  bargcSt  and  bo  undergo  &  double  shipment  or  renioval* 
But  I  think  it  may  well  be  doubted  whether  they  come 
to  market  at  any  cheaper  rate,  or  at  a  rate  so  much 
cheaper  as  to  be  worth  consideration.  When  all  arrive 
at  a  market,  1  should  apprehend  those  which  are  found 
in  the  best  state  will  Tetcli  the  best  price,  and  so  the 
advantage,  as  Tar  as  price  is  concerned,  will  be  to  the 
owners  of  the  stniths  and  collieries,  and  not  lu  the  public. 
Admitting,  however,  that  there  is  some  public  benefit, 
botli  from  the  price  and  condition  of  the  coals,  still  I 
muiit  own  that  I  do  not  think  tho«e  points  could  pro- 
perty be  taken  into  consideration  in  the  question  raised 
by  this  indictment.  That  question  1  lake  properly  lo 
have  been,  wliether  the  navigation  and  passage  of  vessels 
on  this  public  navigable  river  was  injured  by  these 
erections.  Upon  this  question  there  was  evidence  on 
both  sides,  regard  being  had  to  that  obstruction,  which 
must  necessarily  take  place  by  the  transfer  of  coals  fi^om 
keels  or  other  vessels  confined  to  the  navigation  of  the 
river,  into  ships  of  a  different  kind  passing  to  sea.  And 
if  the  question  had  been  left  entirely  in  this  form,  and  a 
verdict  found  for  the  defendants,  I  do  not,  as  at  present 
advised,  see  that  any  objection  could  have  been  properly 
made  to  it.  In  some  parts  of  my  learned  Brother's 
direction  to  the  jury,  and  especially  toward  the  close, 
the  case  appears  to  have  been  left  mainly  on  this  ground. 
But  in  other  parts,  remarks  were  made  on  the  public 
benefit  of  the  nature  that  I  have  alluded  to,  which  might 
probably,  in  my  judgment,  have  an  eflect  upon  the 
minds  of  the  jury,  coming  as  they  did  from  so  high  and 
from  so  respect^le  an  authority,  that  I  think  ought  not 
to  have  been  produced.  I  am  far  from  thinking  that 
where  the  direction  of  a  Judge  is  in  the  main,  and 

takm 
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taken  akogether,  right  and  consonant  to  law,  a  verdict        1827* 
is  to  be  set  aside  on  account  of  occasional  or  casual      _    „ 

The  Kino 

expressions,  that  upon  more  mature  consideration  may  jtgainu 
be  thought  incorrect.  And  I  desire  that  no  such  in- 
ference may  be  drawn  from  my  present  judgment.  It 
would  be  a  very  ill  compliment  to  juries  to  suppose  that 
they  are  likely  to  be  misled  by  such  accidental  ex- 
pressions. But  in  the  present  case  I  am  bound  to  say, 
that  I  think  the  matter  went  further,  and  that  my  mind 
is  by  no  means  satisfied  that  the  verdict  was  not  mate- 
rially influenced  by  considerations  that  I  think  ought 
not  to  have  afiected  it. 

For  these  reasons  I  should  be  better  satisfied  with  a 
new  trial;  but  as  those  of  my  learned  Brothers,  who 
have  felt  themselves  at  liberty  to  take  any  part  in  the 
consideration  of  this  question,  think  the  verdict  ought 
to  stand,  the  rule  for  setting  it  aside  and  entering  a  ver- 
dict for  the  crown  must  be  discharged. 

Rule  discharged. 


Tanker  against  Smart* 

A  SSUMPSIT  on  a  promissory  note  for  160/.,  bearing  In  aiwimpiit 

^JL  -  ,  brought  to  fo* 

date  the  19th  January  1816,  payable  on  the  SOth  coTerasumof 
November  then  next.     Plea,  actio  rum  accrevit  infra  sex  fmid«itplead«l 
annoi^  upon  which  issue  was  joined.     At  the  trial  before  ^j^itionL 
Lord  Tenterden  C.  J.,  at  the  London  sittincs  after  last  ^  "P^^l  ^ 
Michaelmas  term,  the  plaintiff  proved  that  in  1819  the  At  the  trial  tbj 

phunttff  proved 

note  was  produced  to  the  defendant,  and  payment  of  it  the  foUowing 

acknowledg- 
ment bj  the 
defendant,  within  six  years :  **  I  cannot  paj  the  debt  at  present,  but  I  will  pay  it  as  soon  •• 
I  can  :*'  Held,  that  this  was  not  sufficient  to  entitle  the  plaintiff  to  a  verdict,  no  proof  bciog 
given  of  the  defendant's  ability  to  pay. 

demanded ; 
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demanded  ;  and  that  the  defendant  §aid,  *'  I  cannot  pay 
the  debt  nC  present,  but  I  will  pay  it  aa  soon  as  I  can." 
Tliere  was  no  proof  of  any  ability  on  the  port  of  the 
detendani  to  pay  tlie  debt.  A  verdict  having  been  given 
for  the  plaintiff,  a  rule  nisi  for  a  new  trial  was  obtained 
in  Hilartf  term  last,  on  the  ground  that  such  an  acknow. 
Icdgment  was  not  sufficient  to  take  the  case  out  of  the 
■tntuCc,  without  proof  of  ability-  Cause  was  shewn  agmnil 
the  rule  by  the  /Utmfieif-Gfneial  and  D.  F.  Jones ;  and 
F.  PoUofkvias  heard  in  support  of  it,  and  the  Court  took 
time  to  consider  of  their  judgment.  The  material  facts  of 
the  case,  the  arguments  urged  by  cuunsel*  and  the  auiho- 
rities  cited,  are  so  fully  commented  upon  in  the  judgmeDt 
of  the  Court,  tliat  it  is  unnecessary  to  state  them  here. 


The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterhen  C.  J.  The  question  in  this  case 
was/  M'hether  an  ackncndtdgment,  which  implied  that  the 
debt  for  which  the  action  was  brought  had  not  been  paid 
was  an  answer  to  the  statute  of  limitations?  The  action 
was  in  assumpsit.  Issue  was  joined  upon  the  statute, 
and  the  acknowledgment  proved  was,  *'  I  cannot  pay  the 
debt  at  present,  but  I  will  pay  it  as  soon  as  I  can."  The 
point  therefore  is,  Whether  this  is  such  an  acknowledg- 
ment as,  without  proof  of  any  ability  on  the  part  of  the 
defendant,  takes  the  case  out  of  the  statute  ? 

There  are,  undoubtedly,  autliorities  that  the  statute 
is  founded  on  the  presumption  of  payment,  Uiat  whatever 
repels  that  presumption  is  an  answer  to  the  statute,  and 
that  any  acknowledgment  which  repels  that  presuinptioa 
is,  in  l^al  effect,  a  promise  to  pay  the  debt ;  and  that 
though  such  an  acknowledgment  is  accompanied  with 
only  a  conditional  promise  or  even  a  refusal  to  pay,  the 

law 
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law  considers  the  condition  or  refusal  void,  and  con*        1837* 
siders  tlie  acknowledfi:ment  of  itself  an  uncondittonal       ^ 
answer  to  the  statute ;  and  if  these  authorities  be  un-        ^pmui 
questionable,  the  verdict  which  has  been  given  for  the 
plaintiff  ought  to  stand,  and  the  rule  for  a  new  trial 
ought  to  be  discharged. 

<  I  refer  to  the  cases  of  Yea  v.  Fouraker  (a),  Uqyd  v. 
Maund{b)f  Bryan  v.  Horseman  {c)f  Leaper  v.  Taiton  {($), 
Zhwthwaite  v.  Tibbutt  {e\  Frost  v.  Bengoitgh  {f\  Rffoo* 
croft  V.  Lomas  {g\  Swan  v.  Sowell  (A),  Mountstephen  v. 
Brooke  (i).  But  if  there  are  conflicting  authorities  upon 
the  point,  if  the  principles  upon  which  the  authorities 
I  have  mentioned  are  founded  appear  to  be  doubtful, 
and  the  opposite  authorities  more  consonant  to  legal 
rules,  we  ought  at  least  to  grant  a  new  trial,  that  the 
opportunity  may  be  offered  of  having  the  decision  of  a 
court  of  error  upon  the  point,  and  that  for  the  future  we 
may  have  a  correct  standard  by  which  to  act. 

The  act  directs,  that  all  actions  of  trespass,  quare 
clausum  fregit;  all  actions  of  trespass,  detinue,  trover, 
or  replevin  for  goods ;  all  actions  of  account  and  on  the' 
case,  other  than  actions  concerning  trade  between  mer« 
chants ;  and  all  actions  of  debt  grounded  on  any  lending 
or  contract  without  specialty,  shall  be  commenced  and 
sued  (with  an  exception  of  actions  for  slander)  within 
six  years  next  after  tlie  cause  of  action  or  suit,  and 
not  afterwards. 

Though  this  statute  puts  all  these  actions  upon  the 
same  footing,  it  is  only  in  actions  of  assumpsit  that  an 

(a)  2  Burr,  1099.  (6)  2  T.  72.  76a 

(c)  A  East,  599.  (d)  16  East,  420* 

((f)  5  M,  4'  S.  75.  (/)  I  Bing.  266. 

(g)  4  ^f.  i  S.  457.  {h)  9  B.Jj;A.  759. 
(0  3B.iA.l4\. 

acknow- 


acknowietlgment  lias  been  held  an  answer;  and  when,  in 
the  case  of  Hurst  v.  Parker  [a),  it  was  decided  to  be  inap- 
plicable to  actions  of  trespass,  Lord  Ulicnhoroitgh  ga^e 
what  appears  to  be  the  true  reason,  that  in  assumpsit 
"  an  acknowledgment  of  the  debt  is  evidence  of  a  fresh 
promise ;"  and  that  promise  is  considered  as  one  of  the 
promises  laitl  In  the  declaration,  and  one  of  the  causa 
of  action  which  the  declaration  slates.  If  an  acknow- 
ledgment had  the  elFect,  which  the  cases  in  the  plain LlfT's 
favour  attribute  to  it,  one  should  have  expected  timt  the 
replication  to  a  plea  of  the  statute  would  have  pleaded 
the  acknowledgment  in  terms,  and  relied  upon  it  as  a  bar 
to  the  statute ;  whereas  the  constant  replication,  ever  since 
the  statute,  to  let  in  evidence  of  an  acknowledgment, 
is,  that  the  causes  of  action  accrued  (or  the  defendant 
made  the  promise  in  the  declaration)  within  six  years; 
and  the  only  principle  upon  which  it  can  be  held  lo  be  , 
an  answer  to  the  statute  is  this,  that  an  acknowledgiuort  ^ 
u  evidence  of  a  new  promise,  and,  as  sucb,  constitutes  a 
new  cause  of  action,  and  supports  end  establishes  the 
promises  which  the  declaration  states.  Upon  this  prin- 
ciple, whenever  the  acknowledgment  supports  any  of 
the  promises  in  the  declaration,  the  plaintifT  succeeds; 
when  it  does  not  support  them,  (though  it  may  shew 
dearly  tAat  the  debt  never  has  been  paid,  but  is  still  a 
subsisting  debt,)  the  plaintiff  fails.  In  one  of  the  earliest 
and  leading  cases  upon  the  statute,  Het/lin  v.  Hasting, 
Com.  54.  (reported  also  in  Zjd.  Sm/m.  389 — 4S1. 
Salk.  39.  and  5  Mod.  4£5.,  and  mentioned  6  Mod.  309.) 
in  assumpsit  by  an  executor  for  goods  sold  by  his  testa- 
tor, the  defendant  pleaded  the  statute,  and  the  plaintiff 


(a)   IP.  {-^.9 
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proved,  that  within  six  years,  defendant  had  said,  ^^  If  1827. 
you  can  prove  your  debt,  I  will  pay  it."  The  debt  had 
been  contracted  above  six  years  when  this  occurred;  agama 
and  whether  this  evidence  would  prove  the  issue  for  the 
plaintiff.  Holt  C.  J.  doubted.  On  motion  in  court,  it 
was  agreed  by  the  whole  Bench,  that  if  six  years  elapse 
after  a  debt  is  contracted,  and  then  the  debtor  acknow- 
ledges the  debt,  and  promises  to  pay,  evidence  of  such  a 
promise  and  acknowledgment  is  good  to  maintain  an 
action ;  but  they  doubted  whether  such  evidence  would 
support  an  action  upon  the  first  contract,  and  whether 
the  plaintiff  shoqld  not  have  declared  specially  upon  the 
conditional  promise;  and  Rokeby  J.  thought  that  an  ac* 
knowledgment  in  such  case,  vrithoid  a  promise^  would  not 
bind ;  but  Holt  C.  J.  thought  it  would,  and  said,  it  had 
often  been  so  held,  though  the  contrary  had  also  been 
held.  Holt  C.  J.  afterwards  talked  the  point  over  with 
ten  Judges  at  Sergeants'  Inn,  including  the  King's 
Bench  Judges,  and  they  agreed,  upon  consideration, 
that  this  promise,  after  six  years  elapsed,  was  sufficient 
evidence  to  maintain  the  declaration ;  for  the  defendant 
expressly  promises  payment  on  proof  of  the  debt^  which 
proof  may  be  made  in  the  same  action.  They  all  agreed, 
also,  that  if  a  man  acknowledged  a  debt  after  six  years, 
it  was  good  evidence  of  an  assumpsitf  upon  non-assumpsit 
infra  sex  anuos  pleaded,,^  the  jury  to  find  a  verdict  for 
the  plaintiff i  but  it  is  not  a  matter  upon  which,  if  found 
specially,  the  Court  could  give  judgment  for  the  plain- 
tiff; and  the  reason  for  this  is,  because  the  jury  must 
draw  the  conclusion  from  evidence,  not  the  Court. 
Lord  Raymond  and  Salkeld  both  state,  that  the  Judges 
thought  that  a  general  indebitatus  assumpsit  might  well 
be   maintained,   because  the  defendant  had  waved  the 

benefit 
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.  1827.       benefit  of  the  statute ;  but  as  the  pleadings  do  not  appear 
'        to  have  been  calculated  to  raise  the  question  of  voivr^ 

offOMH  and  as  neither  of  the  reports  in  5tb  or  6th  Mod.  Bep* 
notice  this  point,  we  have  cited  the  case  from  Conn*  Bep^ 
because  that  report  appeared  to  accord  best  with  legal 
principles. 

-  In  Oi^een  v.  Crane  {a)^  in  assumpsit  by  an  executor 
upon  promises  to  his  testator,  and  non-assumpsit  infra 
sex  annos,  the  plaintiff  proved,  that  within  six  years  the 
defendant  owned  the  debt,  and  promised  pajonent;  but 
the  acknowledgment  and  promise  were  made,  not  in  the 
.testator's  lifedme,  but  after  his  death ;  and  whether  that 
evidence  would  maintain  the  issue  was  the  question ;  and 
after  the  case  had  been  stirred  twice,  and  the  Court  had 
taken  further  time  to  advise,  Hclt  C.  J.  delivered  the 
resolution  of  the  Court,  that  they  were  all  of  opinioo 
thai  the  action  could  not  be  maintained,  the  promise 
being  made  to  the  executor,  and  so  out  of  the  issue*  In 
Sarel  v.  Wine  (i),  the  facts  were  exactly  similar  to  those 
in  Green  v.  Crane^  and  the  Court  acted  upon  that  de- 
cision. In  Ward\.  Hunter  {c)  iVitTe  was  a  similar  de- 
termination. In  Manton  v.  Sculthorp  (J),  the  same  point 
occurred  again  in, the  King's  Bench,  and  they  decided 
accordingly,  that  the  acknowledgment  to  the  executor 
was  not  evidence  upon  promises  to  the  testator,  and  a 
nonsuit  was  entered.  In  Pittam  v.  Foster  (e),  in  an  action 
against  Foster  and  Notris  and  Wife  upon  promises  made 
by  Foster  and  the  wife  dum  sola,  the  defendants  pleaded 
the  statute,  that  the  cause  of  action  did  not  accrue  within 
six  years.     Issue  was  taken  thereupon,  and  the  plaintiiT 

{a)  Ld.Jloym,  II 01.  6  Mad,  509.  &dk.  28.  and  11  Mod,  37. 
(6)  5  East,  409.  (c)  6  Taunt.  210. 

{d)  Trin,  1818.  (e)  1  ff.  I*  C  246. 

proved 
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{mnred  an  acknowledgment  by  Foster  after  the  marriage      .  JSVf* 
of  Norns  and  wife;   and  whether  that  supported  the 

A  -A  9  F«  K  Jv 

issue,  and  entitled  the  plaintiff  to  a  verdict,  was  the  ^s**^^*^ 
question;  and  upon  argument^  the  Court  was  clear  it 
did  not;  for  the  issue  was,  Whether  there  was  any  such 
promise  within  six  years  as  the  declaration  stated  ?  viz. 
a  promise  whilst  the  wife  was  sole ;  and  a  promise  after 
the  wife  was  married  was  not  within  that  issue. 

All  these  cases  proceed  upon  the  principle  that  under 
the  ordinary  issue  on  the  statute  of  limitations  ah  ac- 
knowledgment is  only  evidence  of  a  promise  to  pay ;  and 
unless  it  is  conformable  to,  and  maintains  the  promises 
in  the  declaration,  though  it  may  shew  to  demonstration 
that  the  debt  has  never  been  paid,  and  is  still  subsisting, 
it  has  no  effect.  The  question  then  comes  to  this.  Is 
there  any  promise  in  this  case  which  will  support  the 
promises  in  the  declaration  ?  The  promises  in  the  de- 
claration are  absolute  and  unconditional,  to  pay  when 
thereunto  afterwards  requested.  The  promise  proved 
here  was,  ^^  I'll  pay  as  soon  I  can,"  and  there  was  no 
evidence  of  ability  to  pay,  so  as  to  raise  that  which  in 
its  terms  was  a  qualified  promise,  into  one  that  was  ab- 
solute and  unqualified.  Had  it  been  in  tenns,  what  it  is 
in  substance^  ^*  Prove  that  I  am  able  to  pay,  and  then  I 
will  pay,"  it  would  have  been,  what  the  promise  was  taken 
to  be  in  Haylin  v.  Hastings^  a  conditional  promise,  and 
when  the  proof  of  ability  should  have  been  given,  but 
not  before,  an  absolute  one.  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may,  and  ought  to  be,  implied;  but 
where  the  party  guards  his  acknowledgment,  and  ac- 
companies it  with  an  express  declaration  to  prevent  any 
such  implication,  why  shall  not  the  rule  <^  expressum 

Vol.  VI.  S  s  facit 
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18B7.        faciicessare  todtum"  apply?    In  BickneU  i.  Kfpp€U{a}, 
'  where  the  question  was,  whether  the  case  was  taken  out 

agaiiiM  of  the  statute  by  a  letter,  in  which  the  liefcQclant  referred 
the  plaintiff  to  his  solicitors,  and  said  "  they  are  in 
possession  of  my  determination  and  ability;"  Mmp- 
J^ld  C.  J.  seemed  to  think  the  defendant's  ability  wonid 
come  in  issue  upon  the  trial,  and  that  the  solicitors 
might  be  examined  as  to  the  dcfendajtt' s  ability,  as  well 
as  to  the  determination  he  had  communicated  to  them : 
and  in  the  late  case  of  A'Coiut  v.  Cross  {b),  where  the 
defendant  said,  "  I  know  I  do  owe  the  money,  but  the 
bill  I  gave  is  upon  a  three-penny  stamp,  and  I  will  never 
pay  it ;"  Gaselec  J.  thought  this  acknowledgment  did 
not  amount  to  a  promise  to  pay,  or  take  the  case  out  of 
the  statute ;  and  the  Court,  upon  argument  on  both 
sides,  were  of  opinion  that  he  was  right,  and  that  where 
the  defendant  distinctly  and  expressly  declared  that  be 
would  not  pay,  a  promise  could  not  be  raised  by  impli- 
cation  that  he  would.  Upon  legal  principles,  it  appeiis 
to  us,  that  this  decision  was  right,  and  that  in  this  cste 
the  rule  for  a  new  trial  ought  to  be  made  absolute^ 

Rule  absolute  for  a  new  triiL 

(a)  1  Naa.  Btp.  90.  (»)  8  Smg.  3S9. 
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Garnett  against  Ferrand  and  Another.        m*^2s^. 

npRESPASS  for  assaulting  the  plaintiff,  and  turning  ^^"^"^^ 
him  out  of  a  room.  Pleas,  1.  General  issue.  2.  That  judge  of  a 

court  of  record 

before  and  at  the  time  when,   &c.  defendant  Ferrand  fat  an  act  done 

by  him  in  his 

was  one  of  the  coroners  for  the  county  palatine  of  judicial  ca- 
LancasteTj  and  being  such  coroner,  was  just  before  the  Sl^ore^tre^- 
£aid  time  when,  &c.  in  the  said  room  in  the  declaration  ^„2^^  ^ 
mentioned,  within  the  said  county,  and  within  his  juris-  H^°*^  \ 

'  '    ^^  ^  coroner  for 

diption  as  such  coroner,  for  the  purpose  of  taking  an  turning  a  per. 

son  out  of  a 

inquisition  upon  view  of  the  body  of  B*  C,  then  and  room  where  he 

is  about  to  tak^ 

there  lying  dead,  within  the  jurisdiction  of  the  de-  an  inquisition, 
fendant  Ferrand^  as  such  coroner,  touching  the  death 
of  the  said  B.  C,  and  that  afterwards,  and  just  before  the 
said  time  when,  &c.  and  while  the  said  Ferrand  was  in 
the  said  room  as  such  coroner,  and  for  the  purpose 
aforesaid,  the  plaintiff  not  having  been  summoned  as  a 
witness  or  juror  touching  the  Said  inquisition,  nor  com- 
ing before  the  said  Ferrand  as  such  coroner,  to  testify 
any  knowledge  concerning  the  same,  with  force  and 
arms,  &c.  wrongfully  broke  and  entered  into  the  said 
room,  and  intruded  himself  upon  the  said  defendant 
Ferrand^  so  being  therein  as  such  coroner,  and  for  the 
purpose  aforesaid;  and  thereupon  defendant  Ferrand 
requested  plaintiff  to  go  and  depart  from  and  out  of  the 
said  room,  which  he  wholly  refused  to  do,  and  con- 
tinued in  the  same  room  in  contempt  of  the  defendant 
Ferrand  as  such  coroner;  and  to  the  disturbance  and 
violation  of  due  order  and  decency  in  the  administration 
of  justice,  and  to  the  great  hinderance  thereof;  and  there- 

S  s  2  upon 
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upon  defendant  Ferrand  and  the  other  defendant,  as  iiis 
servant,  and  by  his  command,  gently  laid  their  hands 
on  liie  plainiifTand  turned  him  out.  The  third  plea  al- 
leged, in  like  manner,  that  defendant  Ferrand  was  aboat 
to  hold  an  inquest,  and  that  phiintiff  wrongfully  broke 
and  entered  into  the  said  room,  for  the  purpose  of 
wrongfully  and  illegally  taking  notes  of  and  publishing 
the  proceedings  of  the  said  inquisition  j  and  plaintiff  wm 
llien  and  tliere  wrongfully  and  illegally  about  to  uke 
notes  of  and  publish  the  said  proceedings,  and  would 
then  and  there  wrongfully  and  illegally  have  taken  notej 
of  and  published  the  same  if  he  had  been  permitted 
to  remain  in  the  said  room  during  the  said  proceetlJngs, 
to  the  grent  hinderanceof  public  justice;  and  thereupon 
defendant  Ferrand,  in  order  to  prevent  the  plainuff  from 
so  wrongfully  and  illegally  taking  notes  of,  and  publish- 
ing the  proceedings  before  the  termination  of  the  sainf, 
then  and  there  requested  the  plaintiff  to  depart,  &c, 
as  in  the  second  plea.  Fourth  plea,  that  defendant 
Fen-and  was  in  the  said  room,  the  same  being  a  private 
room  hired  by  him  for  certain  business  therein,  aod 
plaintiff  wrongfully  broke  and  entered  the  said  room; 
whereupon  defendant  Ferrand  requested  him  to  depart, 
and  because  he  refused,  turned  him  out.  Replication 
to  second  plea,  that  true  it  is  defendant  Ferrand  was  a 
coroner,  and  was  in  the  room  for  the  purpose  in  the 
plea  mentioned,  and  that  plaintiff  entered,  not  being 
summoned,  &c.,  and  refused  to  go  out;  and  plaintiff 
further  saith,  that  afterwards,  and  whiUt  defendant  F. 
was  in  the  room  for  the  purjwse  of  holding  the  in- 
quisition in  the  second  plea  mentioned,  and  after  alt  the 
jurors  had  been  duly  sworn  to  inquire  touching  the 
death  of  tiie  said  B.  C,  plaintiff  then  and  still  being  a 

liege 
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liege  subject  of  the  realm,  peaceably  and  quietly  entered  1837* 
into  the  said  room,  the  door  thereof  beinir  then  and  ^ 
there  open,  to  witness  and  be  present  at  the  said  in-  agamsi 
quisition  so  then  about  to  be  taken,  the  said  room  being 
then  and  there  sufBciendy  capacious  to  admit  the  pre* 
sence  of  the  plaintiff  at  the  said  inquisition,  without  any 
manner  of  obstruction  or  hinderance  to  the  taking  thereof 
and  then  and  there  continued,  &c.,  without  this  that 
defendants  committed  the  trespasses  in  the  second  plea 
mentioned,  with  the  residue  of  the  cause  in  that  pl^ 
alleged.  The  replication  to  the  third  plea  contained  the 
same  admissions,  and  alleged  the  same  facts  as  the  last, 
and  traversed  the  residue  of  the  cause  stated  in  the  third 
p[ea.  Replication  to  the  fourth  plea,  that  defendant  F. 
was  coroner,  and  about  to  hold  an  inquest  on  B.  C.  in  the 
said  room,  and  that  plaintifi^  being  a  liege  subject, 
peaceably  entered  the  said  room,  the  door  being  open, 
and  the  room  having  been  hired  for  the  purpose  of 
taking  the  inquisition,  to  witness  and  be  present  at 
the  said  inquest  so  about  to  be  taken,  the  said  room 
being  sufficiently  capacious  to  admit  the  presence  of 
plaintiff  at  the  inquisition  without  obstruction  to  the 
taking  thereof,  and  continued  in  said  room,  conducting 
himself  peaceably  and  quietly,  and  in  an  orderly  and. 
proper  manner,  for  the  purpose  of  witnessing  and  being 
present  at  the  said  inquisition,  until  defendants  turned 
him  out,  &c.  Special  demurrer  to  the  replication  to  the 
second  and  third  pleas,  for  that  they  did  not  tender 
any  isingle  or  material  issue,  and  were  argumentative ; 
and  also  for  that  the  plaintiff  had  not  in  the  inducement 
to  the  special  traverse  expressly  alleged  any  new  matter, 
nor  admitted  nor  expressly  denied  the  allegation  in  the 
pleas;   and  also  for  that  the  special  traverse  in  each 

S  s  3  concluded 
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the  coroner  before  Magna  Carta,  for  by  c.  1 7.f  his  power  1827. 
to  hold  pleas  of  the  crown  was  taken  away.  **  No  sheriff.  — — 
constable,  escheator,  coroner,  nor  any  other  our  bailiffs,  jigainu 
shall  hold  pleas  of  our  crown."  Upon  this,  Lord  Coke  (a) 
says,  ^^  And  what  authority  had  the  coroner  ?  The 
same  authority  he  now  hath,  in  case  when  any  man 
come  to  violent  or  untimely  death,  super  visum  corporisi 
&C.,  abjurations  and  outlawries,  &c.,  appeals  of  death 
by  bill,  &C.  This  authority  of  the  coroner,  viz.  the 
coroner  solely  to  take  an  indictment  super  visum  corpo- 
ris, and  to  take  an  appeal,  and  to  enter  the  appeal ;  and 
the  count  remaineth  to  this  day.  But  he  can  proceed 
no  further,  either  upon  the  indictment  or  appeal,  but 
to  deliver  them  over  to  the  justices:  and  this  is  saved  to 
them  by  stat.  Westm.  1.  c.  10."  It  may,  however,  be  said^ 
that  as  to  some  matters  arising  out  of  this  inquiry,  the 
inquest  of  the  coroner  is  final,  ex.  gr.,  that  the  deceased 
was  felo  de  se ;  that  a  certain  thing  was  deodand ;  that 
a  certain  person  was  guilty,  and  fled  for  it.  There  are 
one  or  two  dicta  in  the  books  that  these  findings  are  not 
traversable.  But  it  appears  by  the  best  authorities, 
that  the  inquests  of  the  coroner  are  in  no  case  conclusive, 
and  that  any  one  affected  by  them,  either  collateitdly  or 
otherwise,  may  deny  their  authority,  and  put  them  in 
issue,  Rex  v.  Alderman  (6),  RipUi/s  case  (c),  Rex  v. 
Parker  {d)j  Holland  v.  EUis{e)j  Anon.{f)  Vin.  Abr. 
Coroner  (F).  2  Hawk.  c.  9.  s.  66.  Com.  Dig.  Offi- 
cer (G  12).  1  Hale,  P.  C.  416.,  where  it  is  said,  «  But 
although  an  inquisition  taken  before  the  coroner,  super 
visum  corporis  in  the  point  of  felo  de  se,  is  of  great 
authority,  and  a  sufficient  record,  whereupon  process 

(a)  2  Inst.  52.  (b)  5  XA.  564.  604.  S  Lev,  15S. 

(c)  Sir  T.  Jowi,  198.  {d)  3  Keb.  489. 

(0  1  renins,  S78.  (/)  lb.  239. 
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a  misdemeanor,  because  it  was  a  preliminary  inquiry:  .  1827* 
but  if  a  person  has  a  right  to  be  present  and  hear  them,  " 
he  has  also  a  right  to  publish  what  he  heai*s.  In  all  J'ff^ 
cases  of  preliminary  inquiry  care  is  taken  that  the  evi- 
dence given  shall  not  be  published.  Grand  jurymen 
are  sworn  to  secrecy ;  and  there  is  not  any  substantial 
distinction  between  the  nature  of  proceedings  before  a 
grand  jury  and  of  those  before  a  coroner.  Upon  the 
finding  of  either,  the  party  accused  may  be  tried  and 
convicted,  and  attainted,  or  he  may  be  outlawed  and  his 
goods  forfeited.  Sex  v.  KiUinghaU  (a)  and  Rex  v.  Eria^ 
weU  (6)  will  be  cited  for  dicta  that  a  coroner's  court  is 
open.  In  the  former,  a  grand  jury  had  found  that  a 
certain  thing  was  a  deodand ;  and  upon  a  motion  to 
quash  this  inquisition,  it  was  argued,  that  it  being  an 
office  of  entitling,  ought  to  be  publicly  and  openly  found; 
and  Lord  Mans/kid  said  that  was  so  by  express  statutes. 
In  the  same  case.  Lord  Mansfield  said,  that  inquisitions 
before  the  coroner  are  traversable ;  and  Lord  Kenyoriy 
in  Rex  v.  Eriswellj  said,  ^^  The  examination  before  the 
coroner  is  an  inquest  of  office:  it  is  a  transaction  of 
notoriety,  to  which  every  person  has  a  right  of  access ; 
and  writs  of  ad  quod  damnum  have  been  frequently  set 
aside  for  want  of  this  notoriety  in  the  execution  of  them 
by  the  sheriff."  When  Lord  Mansfield  spoke  of  express  * 
statutes,  he  probably  alluded  to  the  statutes  of  escheators, 
34  Ed.  3.  c.  13.,  SSEd.  3.  c.  13.,  36  H.  6.  c.  16.,  1  H.  8. 
c.  8.,  which  were  made  in  consequence  of  the  misconduct 
of  those  officers,  and  required  that  their  inquests  should 
in  future  be  taken  openly;  but  the  office  or  court  of  the 
coroner  is  not  in  any  degree  affected  by  them.    Lord 

(c)  1  Burr,  17.  (6)  3  T.  R.  707. 
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1827.  Ketii/on's  dictum  may  also  be  referred  to  ihe  same 
~^"~  source,  viz.  a  confounding  of  the  statutory  prgvisions 
ifioiiiK  relating  to  these  inquests  of  office  with  coroner's  in- 
ciuests(a).  The  statute  of  Marlbridge,  52  H.  3.  r.  25,, 
may  be  cited  as  a  legislative  declaratioQt  that  all  persons 
above  twelve  years  of  age  ought  to  be  present  at  inquesB 
for  the  death  of  man ;  but  that  only  relates  to  persow 
summoned  by  the  coroner,  as  appears  by  the  coa>- 
mentary,  "ilnst.  147- 

But,  secondly,  if  it  be  held  that  the  court  of  die 
coroner  is  an  open  court,  still  he  is  the  judge  of  it, 
and  possesses,  in  common  with  the  judge  of  every 
court,  power  to  exclude  all  persons  not  connected  witli 
the  proceedings,  whose  presence  he  thinks  likely  to 
obstruct  the  administration  of  justice.  The  law  iloa 
not,  indeed,  authorise  the  Judges  of  the  superior  courti 
to  net  arbitrarily,  and  make  the  courts,  in  effect,  clow; 
but  the  right  to  have  them  open  is  the  right  of  the  pub- 
lic, not  of  any  individual,  and  consequently  no  indivi- 
dual can  maintain  an  action  against  the  Judge  for 
excluding  him  (although  a  Judge  acting  corruptly  is 
liable  to  punishment  by  proceedings  of  a  different 
nature).  This  power  of  exclusion  is  constantly  exer- 
cised by  the  Judges  of  other  courts.  The  Lord  Cbao- 
cellor  hears  causes  in  his  private  room  ;  and  it  will 
hardly  be  contended  that  an  action  of  trespass  would  lie 
against  the  Lord  Chancellor  for  directing  the  exclnsioa 
of  any  individual  who  intruded  upon  him  there.  The 
Judges  of  assize,  when  decency  requires  it,  order  many 
persons  to  be  excluded  from  the  courts.     If  every  per- 

(n)  He  cvidenll;  apeak)  of  inquisitions  before  coronera,  ms  upon  Ihe 
Ume  Tooting  with  inquisition*  upon  writs  of  ad  quod  dumnuni :  but  ibe 
Uller  being  directed  (o  tbe  cscheaUin  {F.  N.  B.  509. }  wen  by  nprcB 
statu  IG  10  be  executed  Fublicly. 
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6on,  for  whom  there  is  su£Scient  space,  has  a  right  to  be       1827. 
in  court,  he  would  have  a  right  to  be  in  any  part  of  it,       """" 

.  Garkitt 

even  on  the  bench,  if  there  were  sufficient  space  there :  jigamti 
the  inconvenience  resulting  from  the  exercise  of  such  a 
right  is  a  strong  argument  against  its  existence.  If,  in- 
deed, a  Judge  should  act  corrupUy^  dther  in  the  exclusion 
of  any  individual  or  of  the  public  from  his  court,  or  in 
giving  an  improper  judgment,  or  in  doing  any  other 
wrongful  act  in  his  judicial  situation,  he  is  liable  to  punish- 
ment by  proceedings  of  a  different  nature :  if  a  Judge  of 
the  superior  courts,  he  may  be  proceeded  against  by  im-* 
peachment;  if  of  the  inferior  courts,  by  indictment  or 
criminal  information.  No  action  at  the  suit  of  a  private 
individual  will  lie  against  the  Judge  of  a  court  of  record 
for  any  act  done  by  him  in  the  exercise  of  his  office. 
The  plaintiff  in  this  case,  therefore^  has  mistaken  his 
remedy,  even  if  he  was  improperly  excluded  from  the 
room. 

Parke  contr^  The  most  important  question  arising 
upon  these  pleadings  depends  upon  the  nature  of  the 
proceedings  before  the  coroner,  whether  the  inquiry  is 
of  a  public  nature  for  the  purpose  of  ascertaining  the 
fact,  and  such  as  takes  place  in  the  ordinary  courts  of 
justice,  or  on  an  inquest  of  office ;  or  whether  it  is  an 
ex  parte  and  secret  inquiry,  such  as  takes  place  before 
grand  juries  and  magistrates,  for  the  purpose  of  accusing 
a  particular  individual,  which  is  admitted  to  be  private, 
according  to  the  decision  in  Cox  v.  Coleridge  {a).  That 
the  inquiry  befoi^  the  coroner  is  public  will  appear^ 
both  by  statutes  and  old  autliorities  defining  the  nature 
of  his  duties,  and  the  obligations  of  the  public  towards 

(c)  IB.iC.  37. 

him. 
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1827.  him.  2dly.  By  authorities  which  establish  that  in- 
dividuals have  certain  rights  in  respect  of  inquests,  which 
cannot  be  exercised  unless  they  are  present,  and,  there- 
fore, they  must  have  a  right  to  be  presenL  Sdly.  By 
the  express  dicta  of  modern  Judges,  The  office  of 
coroner  is  very  ancient;  and  in  S  Su/rfr.  176.,  Dod- 
dridge J.  says,  the  commencement  of  it  is  not  well  known: 
his  court  is  a  court  of  record  [a),  and  his  functions 
various  :  he  is  to  inquire  of  treasure  trove,  wreck  of  the 
sea,  the  death  of  man,  and  the  escape  of  marderers, 
4/ru^.271>  [Boy/g/J.  At  common  law  the  coroner 
had  power  to  hear  and  determine  felonies,  at  that  time, 
therefore  his  court  was  analogous  to  the  ordinary  courts 
of  law,  but  his  powers  were  abridged  by  Mag.  Car.  c.  1 7.] 
He  still  has  power  to  inquire  of  the  death  of  man,  and 
that  inquiry  does  not  necessarily  lead  to  the  accusation 
of  any  individual;  that  it  may  terminate  in  such  an 
accusation  is  not  a  sufficient  ground  for  saying  the 
inquiry  should  be  secret.  Thus  in  slander,  where  words 
imputing  felony  are  justified,  the  trial  of  the  issue  may 
lead  to  the  accusation  of  the  PlaintifT,  for  he  may  be 
tried  upon  the  finding  of  the  jury,'  yet  that  does  not 
make  the  trial  of  the  issue  a  secret  proceeding.  The 
statute  of  Marlbridge,  r.  25.,  is  an  express  authority  that 
all  persons  of  the  age  of  twelve  years  ought  to  be  present 
at  an  inquest  for  the  death  of  man.  The  former  part  of 
that  chapter  remedied  the  grievance  which  was  before 
felt  from  amercements  imposed  upon  townships,  because 
all  persons  of  the  nge  of  twelve  years  did  not  attend  the 
coroners  inquest  on  all  occasions,  and  provided  that 
there  should  be  no  amercement,  if  a  sufficient  number 


(o)   Britlm,  c.  5.  fo.  3. 
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came  to  take  the  inquest,  but  excepts  out  of  that  pro*  1897. 
vision  inquests  for  the  death  of  man ;  and  there  is  nothing  ^""^ 
either  in  the  statute,  or  the  commentary,  to  show  that  it  ^agamat 
was  applicable  to  those  persons  only  who  had  been  sum- 
moned. This  statute  has  never  been  repealed.  In  the 
History  of  the  Commonwealth,  by  Sir  T.  Smith,  who  was 
one  of  the  principal  secretaries  of  Ed.  6.  and  Miz.^  he 
says,  ^^  The  impanelling  of  this  inquest  (the  coroner's), 
and  the  view  of  the  body,  is  commonly  in  the  street,  in 
an  open  place,  and  in  coronft  populi."  (a)  In  Freeman's 
Rep.  419.  there  is  an  anonymous  case,  in  which  the  court 
held  that  a  finding  of  felo  de  se  by  a  coroner's  inquest  b 
traversable ;  and  l^ovd  Hale  distinguished  it  from  a  fugam 
fecit,  because  ^^all  the  parties  that  were  present  at  the  death 
of  the  party  are  bound  to  attend  the  coronet's  inquest, 
and  their  not  appearing  there  is  a  flying  in  law,  and 
cannot  be  contradicted."  The  coroner  now  claims  a  right 
to  exclude  all  or  any  persons  at  his  pleasure.  Secondly, 
individuals  have  many  rights  in  respect  of  coroner's  in- 
quests, which  cannot  be  exercised  unless  they  are  allowed 
to  be  present.  J^rd  Hale,  in  his  Pleas  of  the  Craum, 
vol.ii.  p.  62.,  after  stating  the  argument  on  both  sides, 
says,  **  The  coroner's  inquest  ought  in  all  cases  to  hear 
the  evidence  upon  oath,  as  well  that  which  maketh  for, 
as  that  which  maketh  against  the  prisoner,  and  the  whole 
evidence  ought  to  be  returned  with  the  inquisition ;"  and 
this  was  so  held  in  Barclee^  case  (6),  and  Rex  v.  Scorey  (c). 
Now  if  a  person  has  not  a  right  to  be  present,  he 
cannot  tell  when  evidence  tending  to  criminate  him 
is  given,  so  as  to  be  able  to  adduce  evidence  in  an- 
swer.    Agab,  in   Cox  v.  Coleridge,  it  was  admitted, 

(a)  p.  96.  '    (6)  2iSW.  90.  SJ7.P.  C.60. 

(c)  1  XtfricA,  Or.  Ca.  43.  4th  tdit. 
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tltat  even  on  an  inquiry  before  a  magistrate  the  party 
accused  has  a  right  to  have  the  assistauce  of  counsel. 
Again,  a  subject  has  a  right  to  move  to  set  aside  en 
inquisition  for  irregularity,  but  of  that  he  cannot  have 
any  knowledge  unless  present,  Jtex  v.  Hethersal  {a).  Ii 
ifi  argued  on  the  other  side  that  this  inquiry  was  pre- 
liminary only,  and  therefore  not  public.  It  may  be 
admitted  that  it  was  preliminary,  and  to  a  certain  extent 
the  finding  traversable,  but  that  does  not  conclude  the 
question.  It  partakes  of  the  nature  of  an  inquest  of 
office,  at  which  all  the  public  have  a  right  to  be  present. 
This  right  was  secured  by  the  statutes  of  escheatois* 
which  were  declaratory  of  the  common  law.  In  liei  t. 
Bsckley{b)  it  was  held  that  a  party  interested  had  1 
right  to  cross-examine  the  witnesses  at  an  inquisition  to 
find  debts,  although  the  finding  was  traversable ;  and  to 
Rex  V.  KilliaghaU{c)  Lord  Mansfield  likened  the  coronei'i 
inquest  to  other  inquests  of  intitling.  An  attempt  haj 
been  made  to  liken  the  coroner's  inquest  to  the  proceed- 
ing before  a  grand  jury.  But  there  a  particular  in- 
dividual is  in  the  first  instance  charged  with  a  crime, 
before  the  coroner  no  individual  is  at  first  pointed  oat: 
the  first  inquiry  is  whether  a  crime  has  been  committed; 
this  is  a  proceeding  for  infonnauon,  the  other  for  ac- 
cusation. The  oath  uken  by  the  jurors  is  diSereut. 
Those  of  the  grand  jury  are  sworn  to  keep  their  counsel 
secret,  at  the  coroner's  inquest  the  court  is  opened  by 
proclamation,  and  secrecy  b  not  required  by  the  oath. 
Before  the  grand  jury  the  party  accused  has  no  right  to 
bring  witnesses,  but  the  coroner  is  to  hear  evidence  oo 
both  sides.    The  depositions  made  before  the  grand  juiy 

'^a)  S  Mod.  80.  (fr)  3  Friee,  454.  (e)  I  Surr.  H- 
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are  not  evidence  against  the  prisoner,  in  case  of  tlie        1827. 
death  of  the  witnesses ;  those  taken  before  the  coroner       «^— — 

Garnrt 

are  evidence  on  the  very  ground  that  the  party  affected  jignimt 
has  a  right  to  be  present  and  cross-examine  the  depo- 
nents. Thirdly,  there  are  several  dicta  of  modem 
Judges  that  the  coroner's  inquest  is  a  proceeding  to 
which  all  persons  have  a  right  of  access.  In  Scott  v. 
Shearman  (a),  Blackstone  J^  speaking  of  the  finding 
fugam  fecit  by  the  coroner's  inquest,  says,  *^  The  reason 
given  in  some  of  the  books  why  this  inquest  is  not 
traversable,  like  other  inquests  of  oflSce,  is  because  of 
the  notoriety  of  the  coroner's  inquest  super  visum 
corporis,  at  which  the  inhabitants  of  all  the  neighbour- 
ing villages  are  bound  to  attend,  and  so  the  finding  of 
the  flight  is  but  in  effect  recording  the  absence  of  the 
party;"  and  he  adopts  this,  and  applies  it  to  a  proceed- 
ing in  rem  in  the  Exchequer.  Lord  Mansfield^  in  Rex 
V.  Killinghall  (6),  likens  the  coroner's  inquest  to  other 
inquests  of  office,  which  are  open  by  express  statutes; 
and  in  Rex  v.  ErisweU{c)  Lord  Kenyon  expressly  says 
that  the  examination  before  the  coroner  is  a  transaction 
of  notoriety  to  which  every  one  has  a  right  of  access. 
It  is  said  that  the  plaintiff  had  no  right  to  be  present, 
because  if  he  had  such  right  he  would  also  have  a  right 
to  publish  the  proceedings,  and  Rex  v.  Fisher  {d)  and 
Sex  V.  Fket  {e)  were  cited ;  but  those  cases  only  shew 
that  a  person  cannot  justify  a  publication  on  the  ground 
of  its  being  a  statement  of  the  proceedings  before  a 
coroner,  provided  it  would  otherwise  be  punishable; 
and  Rex  v.  Carlisle  {/)  shews  that  a  party  has  not  a  right 

(a)  ^^W,BU  981.  (6)  1  Burr.  17. 

(c)  3  T.  JR.  707.  (tf )  2  Camp.  965, 

(e)  1 B.  i'  A.  379.  (/}  3  J9.  j^  A.  IG7. 

to 
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the  argument  at  the  bar.     The  court  of  the  coroner  is  a       1827. 
court  of  record  of  which  the  coroner  is  the  judge;  and       -^— 
it  is  a  general  rule  of  very  great  antiquity,  that  no  action      „<vo^'»< 
will  lie  against  a  judge  of  record  for  any  matter  done  by 
him  in  the  exercise  of  his  judicial  functions ;  Floyd  v.  Bar^ 
Jcer{a\  Poole  v.  Gm/nn  (6),  Dr.  Groenveldi  v.  Dr.  Burwell 
and  Others  (c),  Hamond  v.  Howell  {d).  I  shall  mention  the 
particulars  of  the  case  last  cited  only.  Hamond  and  other 
jurymen  had  been  fined  and  imprisoned  by  the  Court  at 
the  Old  Bailey^  for  acquitting  certain  persons  of  a  riot, 
whom  the  evidence  shewed  to  be  guilty.     This  was  cer- 
tainly a  very  strong  exercise  of  authority,  calculated  to 
€xcite,  and  in  fact  exciting  great  public  interest.    It  was 
determined  by  the  Court  of  Common  Pleas,  on  a  writ  of 
habeas  corpus,  that  the  fine  and  imprisonment  were 
contrary  to  law,  and  the  parties  were  discharged  out 
of  custody.     After  this,  Hamond  brought  an  action  of 
trespass  against  the  Recorder  of  Iiondonj  one  of  the 
Judges  in  the  commission,  for  this  imprisonment.     The 
defendant,  by  his  plea,  shewed  the  proceedings  before 
the  commissioners,  and  averred  that  the  j  ury  had  pro- 
nounced an  acquittal  against  plain  evidence,  and  the  di- 
rection of  the  Court  in  matter  of  law.     The  plaintiff 
traversed  the  finding  against  evidence,  and  upon  these 
pleadings  it  was  held  that  the  action  did  not  lie,  because 
the  defendant  was  a  judge  of  record.      This  freedom 
from  action*  and  question  at  the  suit  of  an  individual  is 
given  by  the  law  to  the  Judges,  not  so  much  for  their  own 
sake  as  for  the  soke  of  the  public,  and  for  the  advance- 
ment of  justice,  that  being  free  from  actions  they  may 
be  free  in  thought  and  independent  in  judgment,  as  all 

(a)    12  Co.  24.  (6)  Lutw.  935, 1560. 

(c)  1  Ld.  Roym,  454.  {d)  I  Mod.  1S4.  Sitfwf.  218. 
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elude  justice  by  flight,  tampering  with  witnesses,  or  other-        1827« 
wise.     Another  matter,  as  that  of  deodand,  may  be  con-       _ 

•^  Gaenstt 

sequential  to  the  inquiry;  but  nothing  that  is  done  will        against 

FlBHAKD. 

be  conclusive  upon  the  person  to  be  affected  by  it  All 
is  traversable.  It  was  admitted  in  the  argument,  that 
secrecy  and  exclusion  may  be  proper  and  necessary 
when  charge  and  accusation  begin.  It  is  obvious,  that 
this  may  begin  as  soon  as  the  evidence  begins.  Cases 
also  may  occur,  in  which  privacy  may  be  requisite  for 
the  sake  of  decency ;  others,  in  which  it  may  be  due  to 
the  family  of  the  deceased.^  Many  things  must  be  dis- 
closed to  those  who  are  to  decide,  the  publication 
whereof,  to  the  world  at  large,  may  be  productive  of 
mischief  without  any  possibility  of  good.  Who  then  is 
to  decide  whether  privacy  be  necessary  or  proper  ?  We 
answer,  the  coroner,  and  the  coroner  alone,  and  that  the 
propriety  of  his  decision,  cannot  be  questioned  in  an 
action.  In  the  case  of  Hamond  v.  Howell  before  men- 
tioned, the  plaintiff,  by  his  traverse,  attempted  to  put  in 
issue  for  trial  before  a  jury,  the  question  whether  the 
verdict  was  or  was  not  against  evidence,  but  he  was  not 
allowed  to  do  so.  And  if  the  reason,  which  may  lead 
the  coroner  or  judge  to  think  privacy  necessary,  cannot 
be  tried,  it  need  not  be  alleged  or  shewn  in  pleading, 
for  nothing  need  be  alleged  that  is  not  traversable. 
Further,  it  was  properly  asked  in  the  argument  for  the 
defendant,  if  every  man  has  a  right  to  be  present  at  such 
an  inquest,  for  whose  presence  there  is  room  in  the 
place  where  it  is  holden,  why  has  he  not  a  right  to  be 
present  at  every  part  of  that  place  ?  And  if  every  man 
has  a  right  to  choose  his  station,  and  to  decide  for  himself 
whether  there  be  space  to  contain  his  person,  it  is  easy 
to  see  that  much  disorder  and  confusion  may  often  arise. 

T  t  2  Even 
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Even  in  cases  where  absolute  privacy  may  not  be  re- 
quired, the  exclusion  of  parti culnr  persons  mnybene- 
sessary  or  proper.  Who  then  is  to  decide  upon  tliis? 
We  again  answer,  the  coroner,  and  the  coroner  alone, 
end  that  the  reason  of  his  decision  cannot  be  tried  in  an 
action.  It  will  be,  in  many  cases,  impossible  that  it 
proceeding  should  be  conducted  with  due  order  and 
solemnity,  and  with  the  cflect  that  justice  demands,  if 
the  presiding  officer,  whether  he  be  judge,  coroner, 
justice,  or  sheriff,  has  not  the  controul  of  the  proceeiiiug, 
and  the  power  of  admission  or  exclusion  according  to 
his  own  discretion.  It  is  not  to  be  expected  that  iiny 
person  will  act  at  the  peril  of  being  harrassed  by  a 
multiplicity  of  actions,  and  of  having  his  reasons  and 
motives  weighed  and  tried  by  juries  at  the  suit  of  in- 
dividuals who  may  be  dissatisfied  widi  his  condun. 
There  are  very  few  who  will  not  prefer  rather  to  admit 
disoi'der  and  confusion,  and  all  the  evil  consequencxs 
that  may  follow  from  the  indiscriminate  admission  of 
those  who  may  choose  to  intrude,  than  to  place  them- 
selves in  a  situation  of  so  great  jeopardy.  The  power 
of  exclusion  is  necessary  to  the  due  administration  of 
justice.  There  is  nothing  to  shew  that  it  has  been 
abused  in  the  present  instance,  nor  are  we  aware  that  it 
has  been  abused  in  any  other. 

For  these  reasons  weareof  opinion  that  the  judgment 
should  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
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Rawsthorn  against  Arnold.  Saturday, 

^  Muy  26Ui. 

THIS  cause,  and  all  matters  in  difference  between  the  Where  a  cause 
g,         y  ,  .  ,1        And  all  matteri 

parties,  were  referred  to  an  arbitrator  by  an  order  Iq  difference 

/»  XT*  'Ti*  i_*i^  ft  J  J  11?  were  referred  to 

ot  Nisi  Fnus,  which  was  afterwards  made  a  rule  or  arbitration,  and 
court.     On  the  28th  of  December  last,  the  arbitrator  ^X^jo^aa* 
made  an  award,  and  directed  that  a  verdict  should  be  •*'**?  ^*  *^^^ 

'  on  the  ground 

entered  for  the  defendant.     In  this  term,  the  Attorney-  **"»*  **>«  »**' 

trator  had  not 

General  obtained  a  rule  nisi  to  set  aside  the  award,  on  decided  upon 

certain  matters 

the  ground  that  the  arbitrator  had  not  decided  all  mat-  in  difference: 
ters  in  difference ;  and  this  rule  was  founded  upon  an  was  not  nece»- 
aifidavit,  specifying  certain  matters  which  were  alleged  tWe  matters  in 
to  have  been  in  difference,  and  which  were  not  men-  much^w  th°i^ 
tioned  in  the  award.  T^  'P^!?*^ 

in  the  affidavit 
upon  which  the 
rule  was  ob- 

Cross  Seijt.  shewed  cause,  and  contended,  that  the  tained. 

Wliere  a 

rule  should  have  specified  those  matters,  according  to  cnt<«;  is  referred 
the  rule  of  court  made  in  Easter  term,  2  G.  4.  {a)  [Lord  Prius,  a  motion 
Tenterden  C.  J.  I  think  that  the  rule,  coupled  with  the  l^wridrtlTsfte 
aflRdavit,  sufficiently  explains  the  nature  of  the  objection  ™mt*aTl^Id^*** 
made  to  the  award.]     Then  the  application  is  too  late ;  **>'  moving  for 

a  new  trial, 

the  award  was  made  in  Decembers  judgment  was  en-  unless  a  suffix 

cient  reawn  for 

tered  up  early  in  January ;  the  motion  should  therefore  deUy  be  shewn, 
have  been  made  in  Hilary  term. 


The  Attomey-General  contra.  This  was  not  a  refer- 
ence under  the  statute  of  the  9  &  10  ^.3.  c.  15.,  and 
therefore  the  party  was  not  bound  to  apply  to  the  Court 
before  the  end  of  the  term  next  after  the  making  of  the 

(a)  2B.iA.559. 

T  t  3  award« 
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award.  Besides,  h  is  not  sworn  that  the  plaintiS'  had 
notice  of  ihe  award  in  time  to  make  his  application  in 
Hilary  term. 


Lord  Tenterden  C.  J.  I  think  it  was  not  necessary 
for  the  defendant  to  shew  when  the  plaintiff  had  notice 
of  tile  award.  Wlien  a  parly  makes  an  application  to 
the  Court  after  the  time  generally  allowed  for  that  pur- 
pose, it  is  incumbent  upon  hiiu  to  shew  a  sofiicieoi  ex- 
cuse for  the  delay  ;  the  plaintiff  should,  therefore,  have 
sworn  that  he  had  not  notice  of  the  award,  if  that  fat 
the  fact.  It  is  true,  iJiat  the  reference  in  this  case  bring 
by  a  rule  of  court  made  in  a  cause,  is  not  within  the 
statute;  but,  then,  the  party  seeking  to  disturb  the  de- 
cision of  the  arbitrator  should  regularly  have  made  his 
application  within  the  period  allowed  for  moving  for* 
new  trial,  although  the  Court  might  not  insist  rigidN 
upon  a  compliance  with  that  rule,  if  any  sufficient 
ground  were  stated  for  asking  indulgence. 

Rule  discharged. 


Bennett  against  Apperley,  Clerk. 


uliould  be  pub- 
liahcd  berorc 

of  the  lcv»ri 
fada!,  upon 
which  it  is 
fouoded ;  or 
that  B  copf  or 


of  Hereford  to  shew  cause  why  he  should  make  a 
return,  stating  what  he  had  levied  under  the  writ  of  levari 
facias  in  this  cause,  and  why  he  should  not  give  prece- 
dence to  the  sequestration  issued  upon  that  writ  befure 


n  the  church-door,  where  that  U 
X  where  Ihc  benefice  sequeslersd  is  uCuale. 


It  the  usual  mode  of  publiauu' 
the 
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the  sequestration  issued  by  him  in  a  cause  of  W.  De-       1827. 
veretix  v.  Apperley,  — 

It  appeared  by  the  aSBdavits  that  on  the  15th  of  agamtt 
August  1826,  the  defendant  gave  the  plaintiff  a  warrant 
of  attorney  to  confess  judgment  for  1400/.  and  upwards. 
On  the  17th  of  August  judgment  was  entered  up,  and 
on  the  same  day  a  writ  of  fi.  &•  was  issued,  directed  to 
the  sheriff  of  Hereford^  and  returnable  on  Monday  next 
after  the  morrow  of  All  Souk.  The  sheriff  returned 
nulla  bona,  but  certified  that  the  defendant  was  a  bene- 
ficed clerk,  viz.  rector  ot  the  rectory  of  Stoke  Ijocy^  and 
vicar  of  the  vicarage  of  Ocle^Pritchardf  both  in  his 
bailiwick,  and  within  the  diocese  of  the  bishop  of  Here' 
Jbrd.  On  the  7th  oi  November  1826,  the  plaintiff  caused 
to  be  issued  a  writ  of  levari  facias  de  bonis  ecclesiasticis, 
directed  to  the  bishop  of  Hereford^  and  returnable  on 
Monday  next  after  eight  days  of  the  Purification.  This 
writ  was  delivered  at  the  registry  o£Sce  of  the  bishop  on 
the  8th  of  November^  for  the  purpose  of  having  seques- 
trations issued  immediately,  but  none  were  in  fact 
issued  until  the  26th  of  December^  when  they  were 
issued,  directed  to  the  plaintiff's  attorney,  who,  on  the 
7th  of  January  1827,  caused  them  to  be  read  in  the 
parish-churches  of  the  rectory  and  vicarage  before  men- 
tioned, and  at  the  church  doors ;  and  on  the  same  day 
caused  copies  to  be  fixed  on  the  church  doors.  On  the 
Sd  of  October  1826,  the  defendant  gdve  a  warrant  of 
attorney  to  JV.  Devereux  for  1400/.,  upon  which  judg* 
ment  was  entered  up  on  the  26th  of  the  same  month, 
and  a  writ  of  fi.  fa.  was  issued,  directed  to  the  sheriff  of 
Hereford^  returnable  on  the  6th  of  November.  This 
writ  was  delivered  to  the  sheriff  on  the  5th  oiN&oemberj 

T  t  4  who 
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who  on  that  day  returned  nulla  bona,  and  certified  thai 
defendant  was  a  beneficed  clerk,  Stc.  On  the  6ih  of 
November  a  writ  of  levari  facias  was  issued  at  the  suit 
of  Devereiix,  returnable  on  Wednesday  next  after  the 
morrow  of  Saint  Martin,  and  delivered  at  the  regisirj 
office  of  the  bishop  of  flere/brd  on  the  7th  of  November. 
At  the  latter  end  of  November  writs  of  sequestrattoo 
issued  at  the  iniitance  of  Deveraix,  directed  to  one 
Evans,  who  on  the  3d  oF  December  caused  the  same  to 
be  read  in  the  parish-churches  of  Sfote  Laey  and  Ode 
Prilchard,  and  at  the  church  doors;  but  no  copies  were 
fixed  on  the  doors.  Evans  uotler  these  sequestratiom 
obtained  possession  of  the  profits  of  the  livings.  It  was 
not  ubaal  in  the  diocese  of  Hereford  to  publish  seques- 
trations in  any  other  way  than  by  reading  tbein  in  the 
church  and  at  the  door.  The  warrant  of  attorney  gives 
to  liervreux  was  not  stomped  when  this  rule  was  ob- 
tained, but  before  cause  was  shewn  a  proper  stamp  bad 
been  put  upon  it. 

Campbell  and  Hdroyd  shewed  cause.  The  Court  will 
not  take  notice  of  the  time  when  the  warrant  of  attoniey 
was  stamped ;  that  ground  for  the  motion  therefore  fails- 
Then,  as  to  the  other  points,  it  appears  that  the  writs 
of  sequestration  issued  at  the  instance  of  Devereux,  and 
were  actually  published  long  before  the  issuing  of  those 
granted  to  the  plaintifi",  and  in  the  manner  always  fol- 
lowed in  the  diocese  of  Hereford.  It  may  be  objected 
that  this  was  after  the  return  day  of  the  levari  facias, 
and  therefore  void ;  but  the  case  of  Marsh  v.  Fa-xeetl  [a) 

[a)  a  H.  St.  58a. 
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shews  that  the  sequestration  continues  in  force  after  the        1827* 
levari  facias  is  returnable.  ■""" 

Bknnrt 

agflinti 

FoUett  contr^.  In  the  execution  of  the  writ  of  levari 
facias,  the  Bishop  is  precisely  in  the  same  situation  as  a 
sheriff  in  executing  a  writ  of  fi.  fa*  All  his  authority  is 
derived  from  the  writ.  The  sequestration  issued  by  th^ 
Bishop  is  in  the  nature  of  a  warrant,  giving  authority  to 
the  person  named  as  sequestrator  to  seize  and  take  the 
profits  of  the  benefice.  It  is  nothing  more  than  a  mode  of 
executing  the  writ  of  levari  facias,  for  the  Bishop  cannot  re- 
turn sequestrari  feci:  his  return  must  be  levari  feci,  and  the 
sequestration  is  of  ^o  avail  until  executed  by  publication, 
in  like  manner  as  the  warrant  is  unavailing  until  execup 
tion  by  seiztire;  and  in  the  one  case  the  seizure,  in  the 
other  the  publication  must  be  before  the  return-day  of 
the  writ.  In  Doe  v.  Bluck  (a),  it  was  held,  that  a  se- 
questration was  of  no  avail  until  publication;  and  in 
Legassicke  v.  The  Bishop  of  Exeter  (ft),  it  was  held,  thi^ 
if  the  sequestration  is  published  before  the  levari  facias 
is  returnable,  it  suffices,  and  will  continue  in  force  until 
that  writ  is  actually  returned ;  and  the  case  of  Marsh  v< 
Fawcetif  relied  on  by  the  other  side^  did  not  go  beyond 
the  former  decision.  Then,  as  to  the  mode  of  publica- 
tion, it  is  laid  down  by  Bum  in  his  Ecclesiastical  Laxv, 
tit  Sequestration^  and  in  Tidd^s  Pr.  1060.  (c),  that  a  copy 
must  be  fixed  on  the  church-door;  and  the  usage  of 
any  particular  diocese  cannot  controul  the  rule  of  law 
upon  this  point. 

(a)  3  Campb*  447.     1  Cromp»  Proc  359. 
(6)  Cited  in  Marik  t.  Fawcett,  S  H.  BL  583. 
(c)  6th  Edition. 

Lord 
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Lord  Tentekden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  None  of  the  authorities  which 
have  been  cited  satisfy  nic  thnt  publication  must  be 
made  before  the  return  of  the  levari  facias.  It  may  be 
Bdmittcd,  that  until  publication,  no  person's  rights  con 
be  interfered  with ;  and  that  is  the  whole  extent  of  the 
decision  in  Doc  v.  Bluck.  It  was  there  held,  that  the 
sequestration  would  not  prevent  the  bringing  an  eject- 
ment by  the  incumbent  upon  a  demise  laid  before  the 
publication;  but  the  learned  Judge  before  whom  the 
cause  was  tried,  said,  that  the  lessor  of  the  pluntiiT  could 
not,  alter  pubUcation,  have  a  writ  of  possession.  I  also 
ihink,  that  the  mode  of  publication  adopted  in  this  case 
was  sufficient.  It  may  be  convenient  to  6x  a  copy  on 
the  church-door,  but  I  find  no  authority  for  saying  dmt 
it  is  absolutely  necessary. 

BatlEt  J.  I  think  that  the  property  is  bound  from 
the  time  when  the  sequestrator  is  appointed,  and  thst 
the  publication  of  notice  is  only  necessary  in  order  to 
^ve  priority  against  conflicting  rights. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged. 
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Beckwith  against  J.  Philby,  J.  Wilks,  and 

W.  Spicer. 

^PHIS  was  an  action  for  assaulting,  beating,  hand-  A  coustable 
cuffing,  and  imprisoning  the  plaintiff;  and  keeping  able  cause  to 
and  detaining  him  handcuffed  and  imprisoned,  without  fei^has  bm 
any  reasonable  or  probable  cause  for  forty-eight  hours^  SiiSfiedIn  ir- 
on a  false  and  pretended  charg^e  of  felony.     At  the  trial  "*?°*f  *•  .  , 

'^  o  J  party  suspecteo^ 

before  Littleddk  J.  at  the  Spring  assizes  for  the  county  although  it 

"^    afterwards  ap- 

o(  Essex  1827,  the  following  appeared  to  be  the  facts  of  pears  that  no 

felony  has  been 

the  case.  The  plaintiff  was  a  blacksmith  residing  at  committed. 
Waltham  CrosSj  in  the  county  of  Hertford.  The  de- 
fendant Philby  was  high  constable  of  Chgarj  in  Essex^ 
and  resided  at  Loughton^  in  that  county.  The  defend- 
ants, Wilks  and  Spicer^  were  constables  of  that  parish. 
The  plaintiff,  on  the  Slst  o(  January  1826,  with  a  bridle 
and  saddle  on  his  back,  was  returning  from  Romford 
market,  where  he  had  sold  a  poney  for  ?/•  lOs.,  and 
about  half  past  six  in  the  evening  sat  down  to  rest  him- 
self near  Loughton  Bridge.  While  he  was  sitting  there 
one  Gould,  a  farmer  resident  in  the  neighbourhood, 
passed  him.  Gotdd  told  Philby  the  circumstance,  and  said 
he  thought  he  ought  to  look  afler  the  man.  Philby  went 
out  and  asked  the  plaintiff  several  questions,  to  which  he 
gave  such  answers  as  induced  Philby  to  think  he  had  been 
stealing  a  horse,  or  was  about  to  do  so.  The  plaintiff  was 
searched,  and  was  again  asked  by  Philby  where  he  came 
from;  the  plaintiff  then  said  that  he  had  come  from 
Cheshunt,  and  had  been  to  Romford  to  sell  a  horsey  that 
his  name  was  Beckwith,  and  he  had  got  the  horse  of  one 
Bartlett.     He  then  referred  Philby  to  one  Noble,  who 

lived 
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lived  in  tiie  nelgbliourhood.  No  inquiry  was  made  by 
Philby  of  Noble  that  nighL  Philby  llien  sent  for  the 
Btfomt  defendant  IVilks,  to  take  the  plaiDtiiT  to  the  watch- 
house,  and  on  fViUcs'^  arrival  desired  him  to  handcuff 
the  plniiitilf,  wliich  was  done.  fVilks  took  him,  at  his 
own  re(]iiest,  to  a  piibiic-house  at  Loughlon,  and  he  re- 
mained there  handcufied  during  the  nighL  On  the 
following  morning  Wilks  delivered  the  plaintiff  to  the 
custody  of  Sjiicei;  who  took  him  to  a  niugist:ate,  who 
examined  him,  and  said  he  thought  it  his  duty  to  detain 
him,  but  that  if  there  was  anybody  near  who  would  bt 
bound  for  his  appearance,  he  might  go  home  to  his 
fkmily.  Noble  became  bound  for  the  plaintiiTs  appear- 
ance, and  he  was  then  discharged.  Philby  was  present 
at  this  examination.  On  intjuiry  at  Cheslmnt  it  appeared 
that  the  plaintiff  had  bought  a  horse  of  Bartldl,  as  he 
had  stated,  and  nothing  subsequently  appeared  against 
his  character.  No  horse  had  been  stolen  in  or  near 
Jjoughton  on  the  day,  or  for  some  days  before  the 
plaintiff  was  apprehended,  but  within  the  preceding 
mondi  many  hod  been  stolen.  Upon  the  evidence  it  was 
contended  on  the  pait  of  the  defendants,  that  there  was 
reasonable  cause  to  suspect  the  plaintiff  of  having  com- 
mitted a  felony;  and  that  such  reasonable  cause  of 
suspicion  justified  a  constable  or  other  peace  officer  ia 
arresUng  and  detaining  the  party  suspected,  even  if  it 
appeared  that  no  felony  had  in  &ct  been  committed, 
although  it  would  not  in  that  case  justify  a  private  in- 
dividual. It  had  been  held  accordingly,  that  a  consta- 
ble might  justify  on  arrest  in  the  day  time  on  a  reasonable 
charge  of  felony,  without  a  warrant,  although  a  felony 
had  not  in  tact  been  committed;  Samuel  s.  Pf^ne {a). 

(a)  Doug.  9^8. 

If 
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If  the  mere  assertion  of  a  third  person,  that  an  indi-        1827. 
tidual  has  committed  a  felony  is  sufficient  to  warrant  a        """^ 

BlUKWlTB 

constable  in  apprehending  the  party  charged,  k  fortiori  a  a^aina 
suspicion  formed  by  the  constable  on  reasonable  grounds 
and  arising  from  the  conduct  of  the  suspected  person,  will 
justify  the  constable  in  arresting  and  detaining  him.  It 
has  been  held  also,  that  watchmen  and  beadles  have 
authority,  at  common  law,  to  arrest  and  detain  in  prison 
for  examination,  persons  walking  in  the  streets  at  night, 
whom  there  is  reasonable  ground  to  suspect  of  felony, 
although  there  is  no  proof  of  a  felony  having  been 
committed,  Ijowrence  y.  Hedger  {a).  For  the  plaintiff 
it  was  contended,  that  as  there  was  no  charge  of  felony 
made,  nor  any  felony  committed,  the  defendant  Philby 
was  not  justified  in  making  the  arrest  in  the  first  instance, 
and  still  less  were  he  and  the  other  defendants  justified  in 
detaining  the  plaintiff  during  the  night.  The  learned 
Judge  was  of  opinion  that  the  arrest  and  detention  were 
lawful,  provided  the  defendants  had  reasonable  cause  to 
suspect  that  the  plaintiff  had  committed  a  felony,  and  he 
directed  the  jury  to  find  a  verdict  for  the  defendants,  if 
they  thought  upon  the  whole  evidence  that  the  defend- 
ants had  reasonable  cause  for  suspecting  the  pFaintiff  of 
felony.  A  verdict  was  fbund  for  the  defendants,  but 
liberty  was  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  nominal  damages,  if  the  Court  should  be  of 
opinion  that  the  arrest  and  detention  were  unlawful. 

Gumey  now  moved  to  enter  a  verdict  for  the  plaintiff 
for  nominal  damages,  on  the  ground  that  a  constable 
had  no  authority  without  a  warrant  to  apprehend  a 
person  unless  there  was  a  charge  of  felony  made  by  a 

(a)  STauni.  14, 

third 
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third  person,  or  unless  a  felony  had  been  commilled. 
A  constable  nalng  on  his  own  suspicion,  places  himsell' 
in  the  situation  of  a  private  person.  The  latter  cannot 
lawfully  arrest  another  unless  a  felony  has  actually  bem 
committed,  and  then  it  must  be  on  his  own  suspicion, 
and  not  on  report  or  suspicion  of  another.  When  a 
felony  has  been  committed  by  some  one,  a  constable 
may,  upon  the  information  of  others,  lawfully  apprehend 
a  supposed  oifender,  without  any  knowledge  of  the  cii^ 
cumstanccs  on  which  the  suspicion  is  founded.  But  if 
he  act  without  having  information  from  others,  and  on 
his  own  suspicion,  then  he,  in  the  same  manner  as  a 
private  Individual,  must  be  liable  to  an  action,  if  it 
afterwards  appear  that  no  felony  has  been  committed. 

Lord  TENTEtinEH  C.J.  I  am  of  opinion  that  tbere 
is  no  ground  for  disturbing  the  verdict.  Whether  there 
was  any  reasonable  cause  for  suspecting  that  the  plaintiff 
had  committed  a  felony,  or  vas  about  to  commit  one,  or 
whether  he  had  been  detained  in  custody  an  unreasoo' 
able  time,  were  questions  of  fact  for  the  jury,  which 
they  have  decided  against  the  plaintiff,  and  in  my  Judg- 
ment most  correcdy.  The  only  question  of  law  in  the 
case  is,  whether  a  constable  having  reasonable  cause  to 
suspect  that  a  person  has  committed  a  felony,  may  de- 
tain such  pei'son  until  he  can  be  brought  before  a  justice 
of  the  peace  to  have  his  conduct  investigated.  There  is 
this  dbtinction  between  a  private  individual  and  a  con- 
stable :  in  order  to  justify  the  former  in  causing  the 
imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasonable  ground  of  suspicion,  but  he  must  prove  that 
8  felony  has  actually  been  committed ;  whereas  a  con- 
stable having  reasonable  ground  to  suspect  that  a  felony 

has 
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has  been  conimitted»  is  authorized  to  detain  the  party 
suspected  until  inquiry  can  be  made  by  the  proper 
authorities.  Now  in  this  case  it  is  quite  clear  upon  the 
evidence,  and  the  jury  have  so  found,  that  the  conduct 
of  the  plaintiff  had  given  the  defendants  just  cause  for 
suspecting  that  he  either  had  committed,  or  was  about 
to  commit  a  felony,  and  the  jury  having  so  found,  I  am 
of  opinion  that  the  action  was  not  maintainable. 

Rule  refused,  (a) 

(a)  See  ffawk,  P.  C.  b.j2.  c.  12,  15.  JUgina  t.  TooUy,  2  Lord 
Raym,  1301.  11  Mo(U  248.  5  Inst.  118. ;  and  ^ee  also  a  TVeiUite  on 
the  Office  of  Comtabie,  chap.  2.  pi.  98.  by  J.  W.  WUkoek. 
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Whereas  some  doubts  have  arisen  in  practice  as  to 
the  number  of  defendants'  names  to  be  inserted  in 
mesne  process  in  actions  by  bill. 


It  is  hereby  ordered,  that  from  and  after  the  last 
day  of  this  present  term,  in  all  actions  by  bill,  the 
mesne  process  shall  contain  the  name  of  the  defendant, 
(or  if  more  than  one)  of  all  the  defendants  in  that 
action ;  and  shall  not  contain  the  name  or  names  of  the 
defendant  or  defendants  in  any  other  action. 

By  the  Court. 
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The  King  against  Kenyon.  (a_J 

Vhere  Jutticn,  '"PWO  justices  of  Lancashire,  by  an  order  made  in  pelty 
IS,  certified  as  follows :  —  "  We  have  viewed 


the  murn  •iih-  a  certnin  public  footway  over  and  across  the  lands  of 
S'eir''™i"  wit.  ^-  '^.  in  the  parUh  of  Flixton,  beginning  at,  &c.,  and 
^rit^rifn'^'  ending  at,  &c.;  and  two  public  footways,  being  branches 
ju«iife»,  ih«        of  tbe  said  first-mentioned  footwav.  one  of  which  runs  from 

Court  wnt  back  •  -' 

iha  return  to  be  the  east  side  of  the  Said  first- mentioned  footway,  across 
Wher«jo«iM«  fke  said  lands  of  the  said  R.  fV,,  from,  8tc.,  to,  &c.,  aod 
rinoe  of  the  the  other  runs  from  the  west  side  of  the  said  first-men- 
1. 9.,  make  an  tioned  footway,  across  lie  lands  of  the  said  R.  IV^  from, 
ping'upVfo^t-  ^^-f  '°>  8tc. ;  and  also  one  otiier  public  footway,  begin- 
*■'  *"  "^™"     ning  at,  &c.,  and  running  jover  and  across  the  lands  of  the 

most  di«in=tlj    gaid  li.  W.  to,  &c.;  and  we  further  certify,  that  the  saiJ 

Mate,  on  the  ^  ' 

fuc  of  tha  or-    several  public  footways  did,  and  each  of  them  did  appear 

paritb,  ftc,  tiu  to  US  to  be  unnecessary.  We  therefore,  pursuaat 
fbotwa;  ii  iltu-  ,  .  .    ,      , 

ate,  and  muii     to   the  Statute   In   that  case   made  and   provided,  do 

lengtii  wid         hereby,  at  the  said  special  sessions,  order  the  said  foot- 

Sembis  Tbu  ^ays  to  be  severally  stopped  up." 

^fcr"i^  wfe*        This  order,  having  been  confirmed  on  appeal  at  the 

aamltattha     _^pril  sessions   for  Lancashire,  was  aderwards,  in  due 

«op|ung  up  of       ^ 

■ucb  footwajr.     time,  removed  into  this  court  by  certiorari  directed  to 

the  justices  of  Lancashire,  and  a  rule  obtained  for  quash- 
ing it.     In  Michalemas  term,  7  G.  4., 

(<i)  Two  or  more  of  the  Judgn  of  (his  court  ut,  ai  on  foniMr  occawHU, 
on  tfac  39th  and  30tli  of  May,  and  from  ibe  Tib  to  the  Mth  daf  of  Jua.'t 
boUi  inclutite.     During  Uic  Ntlingt  ihii  and  the  following  cas«  wtrt 
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Cowrtenay^  in  support  of  the  order,  took  a  preliminary        1827. 
objection,  that  the  return  to  the  certiorari  was  bad,  in-      _    „ 

The  KiMo 

asmuch  as  it  was  signed  by  four  persons,  who  did  not        agoinu 
describe  themselves  as  justices  of  Lancashire^  and  had 
not  put  their  seals  to  the  return. 

The  Court  then  suggested,  that  he  should  take  a  rule 
to  shew  cause  why  the  return  to  the  certiorari  should 
not  be  quashed,  and  that  the  other  side  should  take  a 
cross  rule  to  amend. 

In  Hilary  term,  Courtenayj  Armstrongj  and  Aglioriby 
shewed  cause  against  this  rule.  There  is  no  doubt  that 
the  return  is  bad,  and  must  be  quashed,  unless  the 
Court  think  fit  to  allow  an  amendment,  Ashlei/s  case  (a). 
Wherever  such  amendments  are  allowed  the  practice 
appears  to  be  founded  upon  some  express  act  of  parlia- 
ment. Thus,  the  21  Jac.  1.  c.  13.  expressly  states,  that 
after  verdict  judgment  shall  not  be  stayed  for  want  of  the 
signature  of  the  sheriff  or  other  proper  officer  to  the 
return  of  the  venire  facias.  By  the  16  &  17  Car,  2.  c,  8., 
9  Ann.  c.20.,  and  5G.1.  c.13.,  certain  powers  of  making 
amendments  are  given,  and  the  inference  from  these 
statutes  is,  that  without  such  legislative  provisions  the 
Court  had  not  that  authority.  But  if  the  Court  have  the 
power,  still  it  is  to  be  observed  that  the  amendment  nov^ 
sought  to  be  made  is  for  the  purpose  of  reversing  the 
judgment  of  the  sessions ;  and  in  Walker  v.  Slackoe  (i) 
Lord  HoU  C.  J.  said,  that  the  statutes  only  authorized 
amendments  in  support  of  judgments ;  and  in  Rex 
V.  Mayor^  Sfc.  of  Grampound  (c)  the  Court  refused  tb 
allow  an  amendment,  unless  it  was  shewn  to  be  in  fur- 

(a)  2  Sail:.  479.  (6)  5  Mud.  69.  (c)  7  T.  12.  698. 

Vol.  VI.  U  u  therance 
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1827.        therance  of  justice;   here  there  there  is  no  such  e*i- 

'        dence.     In  Rrx  v.  Ntncion  (a)  a  certiorari  was  returned 

flcnii        in  the  same  manner  ns  the  present-     The  Court  were 

KtXTOM.  .  .  ....  ■  , 

anxious  to  assist  the  party  issuing  it,  but  never  thougnt 
of  allowing  an  amendment,  and  &  new  writ  was  moved 
for.  Stx  V.  Atl-inson  [h)  will  be  relied  on  in  support  of 
the  rule.  In  that  case,  an  indictment  having  been  re 
moved  into  K.  B.  hy  certiorari,  an  amendment  of  the 
caption  was  afterwards  allowed.  But  Lord  Mansfield, 
who  gBve  judgment,  proceeded  on  the  ground  th«t  ■ 
copy  only  of  the  caption  was  returned,  and  that  the 
amendment  would  make  it  correspond  with  the  original. 
The  return  in  <]uestion  is  not  a  copy,  and  there  is  nDthia;! 
to  amend  by.  At  all  events,  the  return  cannot  be  taken 
off  tile  file  and  sent  back  to  the  justices,  Uiey  must  be 
brought  into  court  to  moke  the  amendment;  Bat. 
FratlMin  (c),  Rex  v.  Serjeant  [d). 

Scarlett  and  CoUman,  contr^  were  stopped  hy  tlx 
Court 

Abbott  C.  J.  I  think  we  ought  not  only  to  alio* 
the  justices  to  complete  the  return,  by  putting  their  de- 
scription and  seals  to  it,  but  that  we  ought  to  compd 
them  to  do  so,  otherwise,  we  should  put  it  in  thtir 
power,  either  wilfully  or  by  negligence,  to  defeat  ibe 
process  of  this  courL 

Rule  i^>so1ute- 

The  return  having  been  sent  back  and  amended,  tbe 
validity  of  the  order  for  stopping  up  tbe  footways  vu 
now  discussed- 
fa)  Burr.  S.  C.  157.  (t)   1  Wmt.  Sound.  250.  n.  (I). 
'-    (0  II  Mod.  415.                     Id)    lWml.Smmi.3Sit. 

Courtf 
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Courtenay^   Armstrongs  and  Aglioriby^  in  support  of        1827. 
the  order.     Two  objections  are  made  to  the  validity  of     JT^ZT^ 

•'  •'  Tbe  KiKo 

this  order ;  first,  that  the  lands  over  which  the  footpaths        agaifut 

KXMTOK. 

pass  are  not  stated  to  be  in  the  parish  of  Flixton;  se- 
condly, that  the  width  of  the  road  stopped  up  is  not 
stated  on  the  face  of  the  order.  The  first-mentioned 
footway  is  expressly  stated  to  run  across  the  lands  of 
R.  TV.j  in  the  parish  of  Flixton^  and  the  second  is  stated 
to  run  across  the  said  lands.  To  so  much  of  the  order 
no  objection  can  be  made.  In  describing  the  course 
of  the  other  footways  the  word  said  is  omitted,  and 
they  are  stated  to  run  across  the  lands  of  R.  W. ;  but 
as  no  other  lands  of  R,  W.  are  mentioned  besides 
those  at  first  alleged  to  be  in  the  parish  of  Flixton^ 
the  Court  will  intend,  that  all  the  footways  were  in 
that  parish  ;  Rex  v.  Normanton  {a).  At  all  events,  the 
order  is  good,  for  the  two  footways  expressly  alleged 
to  be  in  the  parish.  \Bayley  J.  In  some  cases  an 
order  may  be  good  in  part  and  bad  in  part ;  but  here, 
the  validity  or  invalidity  of  the  order  as  to  one  part 
may  be  most  essential  as  to  the  residue.]  As  to  the 
second  objection,  it  must  be  perfectly  unnecessary  to 
state  the  width  of  the  road  stopped  up.  It  is  equally 
stopped  whatever  be  the  width,  and  the  public  have 
notliing  more  to  do  with  it  The  setting  out  of  a 
new  road  is  a  different  thing,  it  may  then  be  essential 
that  the  width  of  it  should  be  mentioned,  in  order  that 
the  public  may  know  what  they  have  a  right  to  use, 
Davison  v.  Gill  (6).  \Bayley  J.  The  eighteenth  form 
in  the  schedule  to  13  G.  S.  c.  78.  states  both  the  length 
and  breadth  of  the  road  stopped  up.]  That  is  only  re- 
quisite where  the  soil  of  the  old  road  is  to  be  sold,  and 

(4i)  Bwr.  S.  C.  212^.  (6)  1  East,  64. 

U  u  2  the 
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the  soil  of  ail  old  footway  cannot  be  sold  either  under 
the  provisions  of  tliat  act  or  the  56  G.  3.  c.  68.  "Hir 
13  G.  3.  c.  78.  s.  16.  authorizes  the  divening  of  a  high- 
way, and  section  17-  enables  the  surveyor  to  sell  the 
soil  of  the  old  highway.  Bridleways  and  footways  an; 
first  mentioned  in  section  19.  By  that  section  two  jiis- 
lices  may  under  certain  circumstances  order  highways< 
bridleways,  and  footways  to  be  diverted  and  stopped  up, 
and  the  highways  and  bridleways  so  diverted  and  stopped 
lip  may  be  sold,  but  no  power  is  given  to  sell  the  old 
lootways,  but  by  section  21,  if  the  new  footway  ruiu 
across  the  same  person's  land  as  the  old  one,  he  U 
to  have  the  old  in  exchange  for  the  new ;  if  the  new 
footway  is  over  the  laD<Is  of  another,  the  damage  ilooe 
by  the  old  footway  is  to  be  valued,  and  the  amount  U 
be  paid  by  the  owner  of  the  land  over  which  it  passed, 
to  the  owner  of  that  over  which  the  new  footway  i» 
made.  The  argument  against  the  order  on  this  grouoil, 
must  rest  entirely  upon  the  55  G.  3.  c.  68.  s.  2.  Now 
that  gives  the  justices  at  petty  sessions  power  to  divert, 
turn,  and  stop  up  footways;  and  to  divert,  turn,  stop  up 
and  inclose,  sell,  and  dispose  of  highways  and  bridle- 
ways, omitting  footways.  Then  follows  a  provision, 
that  if  the  justices  shall  upon  a  view  think  that  anv 
public  highway,  bridleway,  or  footway  is  unnecessarr, 
they  may  make  an  order  to  stop  up,  and  to  sell  and  dis- 
pose of  such  unnecessary  highway,  bridleway,  and  foot- 
way. This  latter  word  appears  to  have  been  inserted 
by  mistake,  for  there  can  be  no  reason  for  selling  an  old 
(botway,  when  it  is  stopped  up,  rather  than  when  it  is 
diverted  and  stopped  up.  At  all  events,  in  order  lo 
raise  the  objection,  it  should  have  appeared  upon  die 
order,  that  the  public  Iiad  a  right  to  the  soil  of  the  c^d 
footway,  so  that  there  would  be  a  subject  matter  of  sale- 
Another 
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Another  objection  has  been  made  to  the  order,  viz.  that        1827. 

there  should  have  been  a  separate  order  for  stopping 

up  each  footway,  but  there  is  no  such  legislative  provision        against 

JkUITOW. 

either  in  the  55  G.  3.  c.  68.  or  1 3  G.  3.  c.  78.  In  the  margin 
of  form  18.  in  the  schedule,  there  is  a  note  to  that  effect, 
but  that  is  not  the  language  of  the  legislature  (a). 

CoUmaUf  contra,  was  stopped  by  the  Court. 

Baylky  J.  There  are  two  grounds  upon  which  I 
think  that  this  order  is  bad.  First,  it  does  not  suffi- 
ciently describe  the  parish  in  which  some  of  the  foot- 
ways stopped  up  lie ;  and,  2dly.  it  does  not  describe  the 
length  or  breadth  of  those  footways,  or  order  them  to  be 
sold.  The  first  of  these  footways  is  described  as  running 
across  lands  of  22.  fV.  in  the  parish  oi  Flixtorij  the  second 
as  running  across  the  said  lands :  and  although  the  pa- 
rish is  omitted,  I  think  the  word  said  sufficiently  fixes 
the  situation  of  the  lands.  But  the  third  and  fourth 
ways  are  described  as  running  across  the  lands  of  R.  W. 
not  mentioning  where  they  lie,  and  we  are  not  at  liberty 
to  assume  that  the  lands  are  the  said  lands ;  and  then, 
there  is  nothing  to  shew  that  these  last  two  ways  are  in 
the  parish  of  Flixton.  As  to  the  other  objection,  I 
agree  that  under  the  13  G.  3.  c.  78.  no  power  is  given 
to  stop  up  any  highway,  bridleway,  or  footway,  unless 
another  is  substituted  for  it.  But  the  55  G.  3.  c.  68.  5. 2. 
provides  first  for  the  case  of  substituting  a  new  way  for 
an  old  one ;  and  then  follows  the  provision  upon  which 
this  question  turns,  '^  and  also  when  it  shall  appear  upon 
the  view  of  any  two  or  more  of  the  said  justices  of  the 
peace,  that  any  public  highway,  bridleway,  or  footway 
is  unnecessary,  it  shall  and  may  be  lawful  by  order  of 

(a)  This  note  ii  in  the  margin  of  the  Parliament  Boll* 

U  u  3  sacb 
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and  overseers  of  the  poor  of  the  parish  of  Woodbridge^       1827. 
in  the  county  of  Suffolk^  that  the  paupers  had  become 
chargeable.     Upon  the  hearing  of  the  appeal  it  was        ogainst 

Tlie  Inhabit- 

proved  that  George  Thomas^  one  of  the  magistrates  who  ants  of 
signed  the  order  of  removal,  was  at  the  time  the  order  modth. 
was  made,  one  of  the  churchwardens  of  the  parish  of 
fVoodbridge.  The  sessions  confirmed  the  order  of  re- 
moval, subject  to  the  opinion  of  this  Court,  whether  the 
order  of  removal  was  or  was  not  bad,  on  account  of  George 
Thomas  being  at  the  time  when  the  order  was  made,  one 
of  the  churchwardens  of  the  parish  of  Woodbridge, 

Biggs  Andrews^  and  Prendergasty  in  support  of  the 
order  of  sessions.  One  of  the  justices  who  made  the 
order,  being  not  only  a  rated  inhabitant,  but  a  church- 
warden of  the  removing  parish,  the  question  is,  whether 
it  was  competent  to  him  to  make  the  order.  It  will 
be  said  that  he  is  an  interested  person,  and  there<^ 
fore  incompetent  to  adjudicate.  In  Great  Chart  v. 
Kennington  {a\  it  was  held  that  a  justice  who  was 
charged,  and  chargeable  with  the  poor  rates,  was  not 
competent  to  make  an  order  for  removing  a  pauper 
from  his  own  parish,  on  the  ground  that  it  was  a  judicial 
act,  and  that  a  party  interested  could  not  be  a  judge. 
The  statute  16  G.  2.  c.  18.  was  passed  to  remedy  the  in- 
convenience resulting  from  that  decision,  and  it  enables 
"justices  for  any  county,  city,  borough,  or  town  corporate 
within  their  jurisdiction,  to  do  all  acts  appertaining  to 
their  office  as  justices,  so  far  as  the  same  relates  to  the  laws 
for  the  relief,  maintenance,  and  settlement  of  poor  per-* 
sons;  and,  notwithstanding,  such  justices  are  rated  to 
or  chargeable  with  the  taxes,  levies,  or  rates,  within  the 

(a)   Burr.S.C'  194. 

U  u  4  parish^  ^ 
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parish,  township,  or  place  affected  by  such  acts."  The 
third  section  provides,  "  that  no  jusLice  shall  act  in  the 
determination  of  any  appeal  to  the  quarter  sessions  fixHii 
any  order  relating  to  such  parish,  township,  or  place 
where  such  justice  is  charged,  taxed,  or  chargeable." 
That  is  the  only  exception.  It  is  true,  that  in  this  ca^ 
the  removing  magistrate  was  not  only  rateable  to  the 
poor,  but  also  churchwarden  of  the  parish.  But  that 
makes  no  difference;  for  a  churchwarden  can  have  no 
interest  in  the  removal  of  a  pauper  except  as  a  rated  io- 
habitant ;  and  the  statute  expressly  says,  tliat  a  justice 
may  act,  notwithstanding  his  interest  in  that  respecL 
In  a  small  borough  where  there  is  but  one  parish  and 
two  justices,  it  may  happen  that  one  of  them  may  be 
churchwarden  or  overseer;  and  then  if  the  argument  on 
the  other  side  is  to  prevail,  an  order  of  removal  canaot 
be  made.  Besides,  Mr.  Tkomas  niay  have  acted  as  % 
justice  on  the  complaint  of  the  other  churchwarden  and 
overseers  alone  who  formed  the  majority,  and  could 
act  for  the  whole  body.  Or  taking  it  that  he  made 
the  complaint,  it  may  be  that  the  complaint  was  made 
to  Mr.  S^auf  alone,  for  it  is  not  necessary  that  the 
complaint  should  be  made  to  both  the  justices  uho 
subsequently  make  the  order;  Bex  v.  Westicood {a),  lUi 
V.  Stansteadifi). 

Andrews  and  Blunt,  contra.  The  same  person  cannoi 
be  a  party  to,  and  a  judge  in  a  suit.  The  two  characttn 
are  wholly  incompatible;  Foxkamv.  Tit^ing{c),  iSiry. 
Great  Charte{d),  Rex  v.  Yarpole{e).    Besides,  his  being 

(a)   \  Sir.  15.  (i)  aSW*.  483. 

(c)  2  Saa.  60fi.  (dj  Burr.  S.  C.  1 94.    2  Sir.  1 1 7J. 

{1)4  T.R.Il. 
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churchwarden  would  subject  him  to  costs  upon  on  appeal        1827* 
in  some  cases.    Here,  Thomas  was  both  complainant  and 

^  The  Kino 

the  party  who  adjudicated.     But  it  is  further  to  be  con-        againti 

The  Inbabit- 

sidered  that  the  removal  of  a  pauper  interferes  with  his  ants  of 
personal  liberty.  The  law  has  said,  he  is  only  to  be  re- 
moved by  justices  upon  complaint  of  parish  officers.  He 
is  therefore  doubly  protected.  There  must  be  the  con- 
currence of  two  distinct  classes  of  persons  in  order  to 
bring  about  his  removal.  In  favour  of  the  liberty  of  the 
subject,  this  protection  ought  not  to  be  narrowed,  and  it 
would  be  very  much  narrowed  if  the  same  person  might 
act  as  churchwarden  and  magistrate*  If  the  order  is  not 
bad  because  one  of  the  justices  was  a  churchwarden,  it 
would  not  be  bad  if  they  were  both  churchwardens,  and 
then  a  pauper  might  be  removed  at  the  pleasure  of  two 
individuals. 

Bayley  J.  I  think  there  was  no  objection  to  this 
order  of  removal,  on  the  ground  of  interest  in  the 
magistrate.  The  statute  16  G.  2.  c.  18.  authorises  jus- 
tices to  act  (in  the  cases  therein  mentioned),  notwith- 
standing they  may  be  interested  by  reason  of  their  being 
rateable.  It  is  impossible  to  say  that  a  churchwarden  or 
overseer  has  any  other  interest  in  the  removal  of  a 
pauper,  except  in  his  character  of  a  rated  inhabitant. 
He  may,  indeed,  in  the  character  of  churchwarden, 
become  liable  to  costs ;  but  that  responsibility  can  only 
attach  to  him  in  consequence  of  his  improperly  removing 
the  pauper :  it  is,  therefore,  against  his  interest  to  make 
any  order  of  removal  as  far  as  costs  are  concerned ; 
for,  by  so  doing,  he  subjects  himself  to  a  responsibility 
which  would  not  otherwise  attach  to  him.  But  I  think 
that  it  is  a  fatal  objection  to  this  order,  that  the  person 

who 


r 


The  KiJco 
He  Inhabil 


e«o  CASES  IN  EASTER  TERM 

1827.  who  was  the  complainant  heard  and  adjudicated  upon 
the  complaint.  I  cannot  consider  him  as  divested  of 
the  character  of  churchwarden  at  the  time  when  the 
o'f  order  was  made.  It  purports  to  be  made  ou  the  com- 
^^^'  plaint  of  the  churchwardens  and  overseers;  and  liic 
statute  iSEliz.c.2.  commits  the  management  of  the 
poor  to  the  churchwardens  and  overseers.  From  the 
nature  of  the  thing,  the  complaint  must  have  been  made 
by  the  churchwardens  and  overseers.  Then,  if  the 
churcli wardens  made  the  complaint,  the  person  who 
was  one  of  tiie  complainants  heard  and  adjudicated 
upon  iu  Upon  that  ground  I  think  the  order  of  re- 
moval was  bad,  and  that  the  order  of  sessions  coofirmini; 
it  ought  to  be  quashed. 

HoLROYD  J.  I  also  am  of  opinion  that  the  order  cf 
removal  is  invalid,  on  the  ground  that  the  same  person 
cannot,  in  point  of  law,  be  the  complainant  and  the 
person  hearing  the  complaint.  The  statute  16G.9. 
c,  18.  enacts  that  magistrates,  who,  by  reason  of  being 
rateable  to  the  relief  of  the  poor  in  any  parish,  arevirtunl 
parties  to  the  complaint  of  chargeability  upon  which  an 
order  of  removal  is  founded,  shall  be  competent  to  aci 
in  the  making  of  such  order.  In  this  case  the  parish 
officers  are  not  only  virtual,  but  acting  parties  to  the 
complaint.  Now,  it  is  quite  inconsistent  that  the  same 
person  should  be  a  party  to,  and  a  judge  in  a  suit.  The 
two  characters  are  incompatible  with  each  other.  Jn 
this  cose,  therefore,  as  one  of  the  parties  who  made  ihe 
order  was  churchwarden  of  the  removing  parish,  and 
appears  to  have  adjudicated  upon  a  complaint  to  which 
he  was  a  party,  I  think  the  order  of  removal  was  bad. 

Little- 
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LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
statute  16  G.  2.  c.  18.,  which  enabled  justices  having  an 
interest  in  the  removal  of  a  pauper,  by  reason  of  their 
being  rateable  in  the  parish,  contemplated  those  cases 
only  where  there  was  one  set  of  persons  to  complain 
and  another  to  adjudicate,  viz.  churchwardens  and  over- 
seers, as  persons  distinct  from  the  justice  to  whom  the 
complaint  is  made.  , 

Order  of  sessions  quashed. 


1827. 

The  KiKG 

againU 
The  InhabtU 

anuof 
Gjixat  Yax^ 
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Davis,  Executrix  of  William  Griffiths, 
against  Bryan,  Gent.,  one,  &c. 


INDEBITATUS  assumpsit.  The  declaration  con- 
tained counts  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  testator,  for  interest  due 
from  the  defendant  to  the  testator,  upon  an  account 
stated  with  the  testator,  for  money  had  and  received  by 
the  defendant  to  plaintiff's  use  as  executrix ;  and,  lastly, 
a  count  upon  an  account  stated  between  defendant  and 
plaintiff  as  executrix,  of  monies  due  to  her  in  that  cha- 
racter. Plea,  the  general  issue,  the  statute  of  limit- 
ations, and  a  set-off  for  money  lent  and  advanced,  and 
paid,  laid  out,  and  expended  by  the  defendant  for  the 
testator's  use.  On  these  pleas  issues  were  joined,  and 
at  the  trial  before  Lord  Tenterden  C.  J.,  at  the  West^ 
minster  sittings  after  Easter  term  1826,  a  verdict  was 
found  for  the  plaintiff  on  the  second  issue,  and  for  the 
plaintiff,  also,  on  the  first  and  third  issues,  with  the  da- 
mages laid  in  the  declaration,  subject  to  the  opinion  of 
the  Court  upon  the  following  case :  —  The  testator,  Wil* 

Ham 


Where  A>  pur* 
chased  an  an* 
nuity  for  hit 
life,  which  was 
regularly  paid 
up  to  the  time 
of  his  death, 
but  no  memo- 
rial of  the  grant 
of  annuity  was 
enrolled : 
Held,  that  A*n 
executrix  could 
not,  on  that 
ground,  insist 
Uiat  the  con- 
tract was  void, 
and  recover 
back  the  consi^ 
deration  money 
paid  for  the 
annuity. 
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Ham  Griffith,  in  the  year  181+,  and  from  tbat  period 
until  the  time  of  bis  death,  resided  in  and  near  Rots,  in 
the  county  oi  Hereford.  The  defendant  is  aa  atiomej*. 
and  during  the  same  period  resided  at  Monmouth,  and 
acted  as  the  attorney  and  agent  of  the  testator.  On  the 
25lb  day  oi  November  18H,  William  GriffiiAs  contracted 
and  agreeti  to  purchase  of  the  defendant  an  annuity  of 
24/.,  for  the  liie  of  him  {William  GriffUks)  for  ibe  price 
or  sum  of  300/.,  which  was  then  paid  by  him  to  the 
defendant ;  and  thereupon  the  following  instrument  was 
signed  by  the  defendant  to  secure  the  annuity  ;  lliis  in- 
strument was  found  amongst  William  Griffitlis's  papers, 
after  his  decease,  and  was  produced  by  the  plaintiff  on 
the  trial :  — 

"  Receiveti  this  25th  day  of  November  1814,  of  Mr. 
William  GriffUks,  of  Buck  Castle,  near  Rogs,  in  the 
county  of  Hereford,  the  sum  of  300/.,  being  the  pur- 
chase-money tor  an  annuity  of  24/.  per  annum,  to  be 
paid  by  me,  my  heirs,  executors,  or  administrators,  unto 
the  said  William  Griffiths,  Am'mQ  the  term  of  his  natural 
life,  by  two  equal  hall-yearly  payments,  on  Midsummer- 
day  and  Christmas-day  in  every  year ;  the  said  annuity 
to  commence  from  the  25th  day  of  December  next,  and 
the  6rst  half-yearly  payment  to  be  made  on  the  24tli 
day  oijiiiic  next;  and  the  payment  of  the  said  annuity 
to  be  secured  at  any  time  after  the  expiration  of  two 
years,  from  the  25th  day  oi  December  next,  on  freehold 
messuages,  lands,  or  tenements,  of  equal  or  greater  an* 
nual  value,  if  so  required  by  the  said  William  Griffiths, 
on  his  giving  three  months'  previous  notice  iii  writing 
for  that  purpose  :  as  witness  my  hand,  B.  Bryan" 

No  memorial  of  this  instrument  was  enrolled,  nor  was 
any  other  security  for  the  annuity  given  by  the  defend- 
ant) 
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ant,  or  applied  for  by  Griffiths,     The  defendant  was        1827. 
able  to  have  given  the  freehold  security,  if  it  had  been 
required.     W.  Griffiths  died  in  the  month  of  December        agamu 
1823,  and  from  the  time  of  the  contract  for  the  annuity 
to  the  time  of  his  death,  the  annuity  was  regularly  paid 
to  him  half-yearly  by  the  defendant,  and  frequently  paid 
in  advance.     The  defendant  and  W.  Griffiths  were  on 
terms  of  great  intimacy,  and  the  defendant  often  lent 
him  money,  the  balance  of  which  has  been  paid  to  the 
defendant,  since  GriffUh^s  death,  by  the  plaintiff. 

The  question  for  the  consideration  of  the  Court  was. 
Whether  the  plaintiff  was  entitled  to  recover  from  the 
defendant  any  and  what  sum  in  respect  of  the  sum  of 
300/.  so  paid  by  the  testator  to  the  defendant,  and 
whether  the  same  was  subject  to  any  and  what  deduction 
in  respect  of  the  annuity  so  paid  as  aforesaid  ? 

Richards^  IL  F.,  for  the  plaintiff.  If  the  action  had  been 
brought  by  the  testator  he  might  have  recovered  the 
consideration  money,  no  memorial  of  the  grant  of  the 
annuity  having  been  enrolled.  The  provision  of  the 
53  6.  3.  c.  41.  5.  1.  as  to  this  matter  is  the  same  as 
that  in  the  17  G.  3.  c,  26. ;  and  it  has  been  held  in  se- 
veral cases,  that  where  the  statute  avoids  the  grant  of  an 
annuity,  the  consideration  given  for  it  may  be  recovered 
back;  Shaoe  y.  Wehb{a\  Scurfield  v.  G(miand{b).  In 
those  cases,  the  memorial  being  defective,  had  been  set 
aside ;  here  no  memorial  has  ever  been  enrolled :  the 
parties  are,  therefore,  in  the  same  situation.  It  will  be 
contended,  that  the  executrix  cannot  maintain  the  action, 
although  the  testator  might  have  done  so.     \^Bayley  J. 

(a)  1  T.  27. 732,  (6)  €  JEcuf,  S41. 
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Here  the  testator  enjoyed  the  whole  consideration  for 
which  he  paid  his  money,  the  atuiuUy  was  regularly 
paid  during  his  \i(e,  and  you  must  coDtend,  that  if  he 
had  received  it  for  thirty  pears,  still  the  consideration 
money  might  be  recovered  by  the  executrix.]  It  is  not 
necessary  to  contend  for  so  much,  for,  according  to 
Hicks  V.  Hicks  [a]  the  defendant  would  have  a  right  to 
set-otr  the  payments  made  on  account  of  the  annuity; 
and  the  plitintifF  in  this  case  only  seeks  to  recover  the 
balance,  after  allowing  such  payments  in  account.  la 
Hkis  V.  Hicki  Lord  EUeniiorottg/i  said,  that  if  the  con- 
sideration money  was  money  had  and  received,  it  must 
be  money  had  and  received  with  all  its  consequences: 
now  one  of  those  is,  tltat  the  executrix  may  r 


Cross,  contra.  This  case  differs  from  all  those  la 
which  the  consideration  money  given  for  an  annuity  was 
recovered  back  afler  the  grant  of  the  annuity  hod  been 
set  aside.  In  each  of  those  cases  the  grant  was  avoided 
on  the  application  of  die  grantor,  by  his  act,  thercforr, 
the  parties  were  remitted  to  their  original  situation,  and 
the  action  to  recover  the  consideration  money  was 
brought  during  the  continuance  of  the  time  for  which 
the  annuity  was  to  have  been  paid.  Here  the  testator 
had  the  full  benefit  of  his  contract,  which,  at  the  time 
of  his  death,  no  longer  remained  executory,  aiid  there 
is  a  great  difference  between  executory  and  executed 
contracts,  the  former  may  be  rescinded,  the  latter  cannot, 
Tappendeit  v.  Randall  (i),  Lffwry  v.  Dourdieu  (c),  Aubert 
v.  Walsh  (d).   The  contract  in  the  present  instance  clearly 

(a)  3  Kali,  16.  (i)   2  B.  ^  P.  467, 

(0  aDnit.468.  {d)  3  Taunt.  277. 
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cannot  be  rescinded,  for  it  is  no  longer  in  existence,  and        1827. 
the  testator  in  his  lifetime  had  the  full  benefit  of  it,  which 

Datis 

furnishes  another  argument  against  this  action ;  for  money        agaimi 
had  and  received  is  an  equitable  action,  and  therefore 
ought  not  to  be  maintainable  in  a  case  where  the  party 
has  fully  enjoyed  that  for  which  he  paid  his  money. 

Richards^  in  reply.  The  principal  argument  for  the 
defendant  is  founded  upon  the  distinction  between  ex- 
ecutory and  executed  contracts,  but  that  does  not  pro- 
perly apply  to  this  case,  for  the  act  of  parliament, 
coupled  with  and  explained  by  the  case  of  Hicks  v. 
HickSf  shews  that  there  never  was  a  good  contract  for 
the  annuity,  and  that  the  money  having  been  originally 
paid  without  a  good  consideration,  was  money  had  and 
received  to  the  use  of  the  testator,  and  therefore  recover- 
able by  his  executrix. 

Bayley  J.  This  appears  to  be  a  clear  case  on  prin- 
ciples both  of  law  and  honesty.  This  is  an  action  for 
money  had  and  received,  and  I  learned  many  years  ago 
that  such  an  action  could  not  be  maintained,  if  it  were 
against  equity  and  good  conscience  that  the  money  should 
be  recovered.  Here  a  bargain  was  made,  and  the  testator 
paid  a  consideration  of  SOO/.,  and  the  defendant  agreed 
for  that  to  pay  a  certain  annuity.  The  testator  received 
the  whole  of  that  which  he  bargained  for,  and  now 
his  representative  says  that  the  contract  was  void  from 
the  beginning.  Is  there  any  thing  like  good  conscience 
in  the  claim  ?  Then  is  the  contract  void  ?  The  act  of 
parliament  says,  that  unless  a  memorial  be  duly  enrolled, 
the  deed  of  which  no  memorial  is  enrolled  shall  be  void; 
but  in  many  cases  such  words  have  been  held  to  make 

the 


the  instrument  voidable  ooly  at  the  vill  of  line  partv. 
aod  I  think  we  are  at  libemr  to  put  that  constnictioa 
npoo  them  id  the  present  esse.  It  is  said  thsi  the 
statDtey  as  explained  b^  Hiels  \.  Hidts,  shews  the  coih 
tract  to  have  been  void.  But  Hkis  *.  Hicls  was  very 
different  from  the  preiient  case.  There  tbe  grantor  d 
the  annuity  insisted  that  tlie  contract  was  void,  the 
grantee  was  therefore  at  liberty  to  contend  lor  tbe  suae 
thing,  and  the  only  |X)tnc  ruled  was,  that  tbe  grantor 
bad  a  right  to  set  off  the  payments  which  he  bod  nude 
on  account  of  the  annuity,  in  an  action  brought  by  tbe 
grantee  to  recover  back  tbe  money.  On  these  gnxmds 
I  think  that  the  action  cannot  be  maintained. 

HoLROTO  J.  1  think  that  tbe  arguments  slreadr 
stated  are  sufficient  to  prove  that  the  present  action 
cannot  be  maintained.  Where  the  grantor  of  on  an- 
niiily  avoids  it  on  tile  ground  of  non-compliance  wilh 
the  statute,  the  grantee  also  has  a  right  to  treat  it  is 
void  and  to  recover  back  his  money,  and  there  is  a 
great  difference  also  where  the  grantee  still  has  power  to 
avoid  the  annuity.  But  here  the  contract  has  been  full; 
executed  as  in  Andree  v.  Fletcher  (a),  and  there  are 
many  strong  cases  respecting  illegal  wagers,  where  it 
has  been  held  that  money  actually  paid  over  cannot  be 
recovered  back. 

LiTTLEDAU:  J.  concurred. 

Judgment  of  nonsuit 

<o)  2T.  Ji.  161.     Sr.  ii.  966. 
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M*Intosh  against  R.  Slade,  J.  Slade,  and 

C.  VOY. 
^FHIS  was  an  action  on  the  case  brought  to  recover  Th«  mister  of 

X  "a  vewel  bound 

damages  for  the  injury  sustained  by  the  plaintiff,  on  a  voyage 

from  Lisboti  to 

m  consequence  of  his  barge,  called  the  SmeU,  being  run  London  with  a 
foul  of  and  sunk  in  the  river  Thames  by  the  brig  Sianley,  and  wine,  the 
of  which  the.  defendants  S.  Slade  and  J.  Slade  were  the  ,^gtowed* 
owners,   and   the  defendant  Foj/  was  the  pilot  at  the  J^^*  detiw-** 
time  of  the  accident*     At  the  trial  before  Lord  Tenter-  ^^^  •*  ^^'^f'f 

quay,  which  is 

de?i  C.  J.  at  the  London  sittings  after  last  Michaelmas  higher  up  the 

river  ThameM 

term,  a  verdict  was  found  against  all  the  defendants,  than  the i,o7u/oi» 
subject,  as  to  the  liability  of  the  defendants  22.  Siade  and  the  wine  waa 
J.  Slade,  to  tlie  opinion  of  this  Court  on  the  following  put  into  the 

p«c^  . London  docks, 

^^^^  '  and  while  there. 

The  brig  Stanlei/,  belonging  to  the  port  of  Poole,  of  ^Pjj*^^  ^f 
which  the  two  defendants,  R.  Slade  and  J.  Slade  were  **>«  ^"»»'  ^^  *^- 

low  the  same 

the  owners,  sailed  from  Lisbon  in  February  1826,  with  to  be  landed 

there,  but  they 

a  cargo  of  fruit  and  wine  for  the   port  of  London,  refusing,  the 

vessel  proceeds 

and  by  the  bills  of  lading  the  fruit  was  to  be  delivered  ed  from  the 

at  Fresh  wharf  or  Coxe's  quay,  both  in  Thames  Street,  towards  Coxe*% 

and  the  wine  was  to  be  delivered  in  the  London  docks.  SJ^e'of apilot 

The  briff  was  naviftated  from  Gravesend  to  the  London  duly  licensed 

°  ®  for  that  pur- 

docks  by  and  under  the  charge  of  J,  Pashley,  a  duly  pow»  •".**  ^*"^ 
licensed  pilot,    and  arrived  in  the  London  docks  on  charge,  ran  foul 

of  a  barge  and 

the   21st  of  February   1826,    where  Pashley   was   dis-  sunk  it.   In  an 

action  brought 
by  the  owners  of  the  barge  :  Held,  that  the  vessel,  not  having  reached  the  place  at  which 
she  was  to  commence  the  delivery  of  her  cargo,  her  removal  from  the  London  docks  to 
that  place  was  not  a  change  of  mooring  within  the  statute  6  G.  4.  c.  1  *i5.  i>  GS,,  and 
that  the  master,  therefore,  was  bound  by  law  to  have  a  pilot  on  board  her  at  the  time 
when  she  ran  foul  of  and  sunk  the  barge,  and,  consequently,  the  owners  wera^  diiduurgtd 
from  responsibility. 

Vol.  VI.  X  x  charged. 
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charged,  and  ihe  brig  rcoiaiaed  in  tiie  London  docks 
until  the  25th  of  the  same  month  of  Feintaiy.  During 
die  time  the  brig  was  so  Ijing  in  the  docks,  application 
was  made  to  llie  consignees  of  the  fruit,  to  allow  the 
same  to  be  discharged  in  the  docks,  which  was  refuwd, 
and  no  part  of  thu  brig's  cfirgo  was  diixrliarged  in  the 
(locks,  nor  did  slie  break  bulk  there.  Oo  the  35tb 
of  Fdniuay  the  brig  proceeded  from  the  Ijondtm  docb 
towards  Cart's  quay,  in  Thames  Streel,  for  the  pur- 
pujte  of  discharging  the  fruit,  wliicli  constituted  die 
upper  part  of  her  cargo,  and  there  delivered  the  bqk 
according  to  the  bill  of  lading.  The  defendant  /'^ 
n  pilot  duly  appointed  and  licensed  to  ctmduct  ships  and 
vessels  from  Londim  Bridge  to  Giavesend,  and  froB 
Gi'avesend  to  Loniian  Bridge,  was  employed  by  tlie  dt- 
fendanls,  II.  iiladi-  and  </.  Sladc  as  such  pilot,  to  coiuiucl 
wid  navigate  the  brig  from  the  London  docks  to  CWi 
<]uaj;  and  whilst  she  was  proceeding  from  the  Latdm 
docks  to  Coxe's  quay  with  Fi^  on  board,  and  nitdet 
his  charge  and  management,  the  accident  ia  questios 
happened.  Core's  quay  is  situate  between  Lonim 
Bridge  and  the  London  docks,  and  is  about  a  mik 
from  the  London  docks.  The  port  of  London  extoi^ 
from  London  Bridge  to  below  Graxxsend.  The  quo- 
tion  for  the  opinion  of  the  Court  was,  whether  uodtf 
the  above  circumstances  the  defendatats  R.  Slade  and 
J.  Slade  were  or  were  not  entitled  to  be  acquitted  na- 
der  the  provisions  of  the  pilot  act  6G.  4.  c.  125.  the 
vessel  being  under  the  care  of  a  duly  licensed  pilot  it 
the  time  of  the  accident. 

Wightman  for  Ihe  plaintiff.    The  statute  6  G.  4.  e.  195- 
c.  55.  enacts,  that  no  owner  or  master  of  any  ship  shall 

be 
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be  answerable  for  any  loss  or  damage  which  shall  happen  1827. 
to  any  person  from  or  by  reason  or  means  of  any  neglect^ 
default  or  incapacity  of  any  licensed  pilot  acting  in  the  agama 
charge  of  any  ship  under  or  in  pursuance  of  any  qfthepro- 
visions  of  that  act.  The  question  in  this  case  is,  whether  the 
pilot,  at  the  time  when  the  accident  happened,  was  acting 
in  this  vessel  in  pursuance  of  any  of  the  provisions  of  the 
act.  If  the  master  was  bound  by  the  act  of  parliament 
to  take  a  pilot  to  remove  the  vessel  from  the  London 
docks  to  Cox^s  quay,  then  the  owners  are  not  liable. 
But  if  he  was  not  bound  to  take  a  pilot,  and  took  one 
voluntarily,  then  the  pilot  is  considered  as  a  servant  of 
the  owners,  and  they  are  responsible  for  his  negligence, 
Carruthers  v.  Sydeboiham  (a\  Attorney  General  v.  Case{b\ 
Abbott  on  Shippings  160.  5th  edit.  The  master  was  not 
bound  to  take  a  pilot  to  remove  the  ship  from  the 
London  docks  to  Cox^%  quay  \  the  voyage  was  at  an  end 
when  the  vessel  reached  the  London  docks.  Section  2. 
of  this  statute  enacts,  ^^  that  all  vessels  sailing,  navigating, 
and  passing  up  or  down  or  upon  the  rivers  Thames  or 
Medway^  and  the  several  channels,  creeks,  and  docks 
thereof  or  therein,  between  Orfordness,  the  DownSf  or 
Isle  of  Wighty  and  London  Bridge^  shall  be  conducted 
and  piloted  (except  as  thereinafter  provided)  within  those 
limits  by  licensed  pilots,  and  by  no  other  pilots  or  per- 
sons whomsoever."  But  this  enactment  only  applies  to 
ships  in  the  course  of  their  navigation,  and  not  to  ships 
arrived  at  their  final  port  of  destination,  and  which  are 
removed  from  one  part  of  such  port  to  another,  after 
the  voyage  is  ended.  Rex  v.  Lambe  (r),  Bex  v.  'bJeale  [d). 

(a)  4  AT.  4"  S.  77.  (6)  5  Trice,  302. 

(c)  5  r.  iJ.  7G.  (rf)  8  r.  R,  241. 
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The  sixty-^bird  section  of  the  6  G.  4.  e.  I9S.  t 

an  exprest  excqition  nn  Xo  wtilps  bmuj^lit  inlo  any  port 
ill  England  by  nny  pili)t  iluly  liceoscd,  oitcnrardj  re- 
moTuig  in  Mich  port  or  ports  (or  ilie  purpose  or  mler- 
ing  ioto  or  goiog  out  of  any  dock,  or  lor  dian^tng  ihe 
moorings  of  sud>  >hip  or  vevtel.  Here  tl)p  ^liip  had 
arrived  nt  die  Zjondmt  docks,  where  purt  of  the  cargn 
was  to  be  dUchnrged,  »nd  where  tho  master  expected 
that  the  whole  would  be  dischar^.  The  docks  are  of 
considerable  extent,  and  pai  ts  of  the  cargo  mny  be  dis- 
charged at  diiTerent  KlmrfK:  lurely  it  could  not  Imrc 
been  intended  by  the  lepjlalure  that  n  licensed  pilot 
should  tie  retjuired  to  move  the  vessel  from  one  pant/ 
the  dock  to  another.  The  schedule  to  the  net  contsim 
the  rates  of  charge  to  be  made  by  pilots  upon  ship«  U 
Uie  London  docks  or  to  moorings,  as  well  a*  from  moot- 
logs  into  the  Loudon  dov^s.  But  there  is  no  rate  fron 
the  London  docks  to  a  place  nearer  ihe  bridge,  net  frem 
moorings  to  moorings.  The  removing  of  the  THsd 
from  the  docks  to  a  mooring  in  another  part  of  the  pen 
IB  a  change  of  mooring.  In  Thornton  v.  Bolaiui{a\ 
which  will  be  cited  on  the  other  side,  the  vessel  vliile 
on  a  voyage  from  the  Mediterranean  lo  London  sailed 
from  Standgate  Creek  for  the  space  of  a-  mile,  on  bet 
voyage  towards  London. 

Campbell  contra.  The  owners  were  compelled  by  Ia» 
to  take  a  pilot  to  navigate  the  vessel  from  the  Ltmis" 
docks  to  Cox^s  quay.  Secondly,  if  they  were  not  bound 
to  do  so,  they  are  exempted  from  responsibility,  because 

Uiey 


Slave* 
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they  had  a  pilot  on  board  the  vessel  at  the  time  when        1827* 

the  accident  happened.     The  voyage  was  not  at  an       ^~" 

M'liraofB 
end ;-  the  ship  at  tlie  time  when  the  accident  happened       agahut 

was  sailing  to  lier  phice  of  destination ;  for  by  the  bills 
of  lading  the  fruit  was  to  be  delivered  at  Coxe^s  quay, 
and  from  the  manner  in  which  the  cargo  was  stowed,  it 
was  absolutely  necessary  that  the  fruit  should  be  first 
discharged.     The  port  of  London  extends  from  London 
Bridge  to  Gravesaid.     Suppose  the  vessel  had  stopped 
at  Gravesend  without  breaking  bulk,  could  it  have  been 
contended  that  she   might  afterwards  proceed  up  the 
river  without  a  pilot?  and  there  is  no  difference  in  prin- 
ciple between  such  a  case  and  the  present.     Suppose  the 
accident  had  happened  while  she  was  sailing  between 
the  Londoji  docks   and    Coxe^s   quay,  without  having 
stopped  at  the  docks,  it  is  quite  clear  that  she  must  have 
had  a  pilot.     The  accident  having  happened,  therefore, 
while  she  was  sailing  and  navigating  upon  the  Thames 
in  the  course  of  her  voyage  to  her  place  of  destination, 
the  owners  were  bound  bv  the  words  of  the  second  section 
to  have  a  pilot  on  board.    Itex  v.  Lambe  (a),  and  Rex  v. 
Nealc  {l)\  were  decided  on  the  statute  5  G.  2.  c.  20.    The 
words  of  that  statute  are  very  different  from  those  used 
in  the  statute  6  G.  4.  c.  125.  5.  2.     Then  assuming  this 
to  be  a  case  within  section  2.,  does  it  fall  within  the 
excepting  clause  in  section  63.  ?    That  exempts  from  the 
obligation  to  take  pilots  the  master  of  any  vessel  brought 
into   port    afterwards    removing    such    vessel   for    the 
purpose  of  entering  into  or  going  out  of  any  dock,  or 
for  changing  the  moorings  of  such  vessel.     At  the  time 

^a)  5  T.  It.  76.  (6)  8  T,  It.  241. 
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when  tile  cause  of  action  arose,  the  vessel  was  IM»*  re- 
moving  for  tlie  purpose  of  entering  or  going  out  of  any 
dock,  or  for  changing  her  moorings.  But  she  was  pro- 
ceeding on  lier  voyage  to  her  place  of  destination,  (or 
tlie  purpose  of  disctiarging  her  cargo.  The  case  rf 
Thornton  v.Boland[a)  is  in  point.  The  qoestioo  in 
that  case  arose  on  the  twenty-second  section  of  the 
52  G.  3.  (-.39.,  the  words  of  which  are  the  saroe  it 
those  in  the  sixty-third  section  of  the  6  G.  4.  c.  135.; 
and  it  was  held  that  the  vessel,  having  proc*%ded  a  vi3e 
from  Slaniigatc  Creek  towards  London,  ought  to  hiw 
had  a  pilot.  Here  the  Tesael  was  proceeding  from  one 
part  of  the  port  of  London  to  anotlier,  which  was  bet 
place  of  destination.  But,  assuming  that  the  owneu 
of  the  vessel  were  not  bound  by  law  to  talie  a  pilot,  still 
having  liad  a  pilot  on  hoard,  they  are  exempted  fran  ^ 
responsibility.  Section  55.  is  general)  and  esemptt 
owners  from  responsibility  for  any  damage  accruing  by 
default  of  any  licensed  pilot  acting  in  the  cbar^  of  any 
vessel  in  (Hirsuance  of  the  provisions  of  that  act,  so  kng 
OS  such  pilot  shall  be  duly  qualified  to  hare  the  charge 
of  the  vessel.  Here  the  pilot  was  duly  qualified  to  bm 
charge  of  the  vessel  in  her  passage  from  the  Lemkm 
docks  to  Coxis  quay.  He  was,  therefore,  acting  in  tbe 
charge  of  the  vessel  in  pursuance  of  the  proviaions  of 
the  act ;  Camtthers  v.  Sj/debotham  (i),  and  77u  Jl- 
tomey'General  v.  Case{c)',  and  the  inference  drawn  fma 
those  cases  in  Abbott  on  dipping,  p.  160.,  do  not  opplyi 
because  those  cases  turned  on  the  Lweipool  act,  whkk 
is  difTerently  worded  from  the  statute  6  G.  4.  c.  US. 

Cur.  adv.  ttiU. 

to)  2ft>ts*.2I9.  (*}  «JH.^-5.77.  (c)  S  Pricf ,  302. 
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Bayley  J.  (a)   This  was  an  action  against  the  owners        ^  M7. 
and  pilot  of  a  brig,  for  an  injury  done  by  the  brig      j^^. 
whilst  moving  from  the  Ixmdon  docks  to  Coxe^s  quay,        f^amu 
and  the  question  was,  whether,  under  the  late  pilot  act, 
6  G.  4.  c.  125^  the  owners  were  entitled  to  an  acquittal? 
There  was  no  question  but  that  tlie  injury  was  occa^ 
sioned  by  the  neglect  or  default  of  the  pilot;  so  that 
the  owners  were  clearly  entitled  to  an  acquittal,  under 
the  fifty-fifth  section  of  that  act,  if,  under  the  circum- 
stances, it  was  necessary  that  the  brig  should  have  a 
pilot  on  board  at  the  time ;  but  it  was  insisted  that  the 
protection  under  section  55.  extended  to  no  case  where 
the  ship  was  under  no  obligation  to  have  a  pilot  on 
board;   and  it  was  contended,   that  at  the  time  this 
injury  was  done  this  brig  was  under  no  such  obligation. 
It  is  upon  this  latter  point  our  opinion  is  founded,  and 
we  have  had  the  benefit  of  conferring  with  Lord  2>>i- 
terden  upon  the  subject.     By  this  act,  all  ships  and 
vessels  navigating  and  passing  up  or  down  or  upon  the 
rivers   Thames  or  Medimy^  and  the  several  channels, 
creeks,  and  docks  thereof  or  therein,  between  Orford^ 
nessy  the  Dawns^  or  Isle  of  Wighty  and  London  Bridge^ 
are  to  be  conducted  and  piloted  within  those  limits  (ex- 
cept as  thereinafter  is  provided)  by  licensed  pilots,  and 
no  other  pilots  or  persons ;  and  the  only  exception  ap- 
plicable to  this  case  was  section  63.,  which  gave  an  ex- 
emption from  penalties  for  removing  a  ship  in  port,  for 
the  purpose  of  entering  into  or  going  out  of  any  dock, 
or  for  changing  its  moorings;   and  it  was  urged  in  this 
case,  that  at  the  time  in  question  this  brig  was  merely 
changing  her  moorings.  The  brig  was  loaded  with  fruit 
and  wine,   the  former  deliverable  at  Fresh  wharf  or 

(«)  Hie  judgment  of  the  Court  was  not  deliycred  till  Trwiiy  tenn. 
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Cox/s  quay,  botli  in  Thames  Stred,  and  considerably 
atiove  the  London  docks,  the  latter  deliverable  in  liie 
London  (locks.  The  fruit  constituted  the  upper  par(  of 
the  cargo,  and  the  wine  could  not  be  delivered  uolil  the 
fruit  was  out ;  so  that  unless  tlie  owtient  could  come  to 
some  new  arrangement  with  the  persons  who  were  to 
have  the  fruii,  Fresit  wharf  or  Coxc's  quay  was  tliv  place 
to  which  the  ship  should  in  the  first  instance  have  pro- 
ceeded, and  they  htul  no  right  to  stop  her  short  of  one  or 
the  other  of  ilieae  placet:-  It  was  thought  fit,  however,  lo 
put  into  the  Lonilon  docks,  and  stop  short  there,  under 
the  chance  that  they  might  be  able  to  come  lo  some 
arrangement  with  the  consignees  of  the  fiuil,  to  procure 
their  consent  for  discharging  the  fruit  there;  and  upcii 
being  disappointed  in  that  res)>ei:t  they  got  a  frekh  pilots 
left  the  docks,  and  were  proceeding  to  Core's  qiuiy 
when  the  injury  for  which  the  action  was  brought  wat 
committed ;  and,  under  these  circumstances,  we  are  of 
opinion  that  this  brig  was  not  to  be  considered  as  merely 
changing  her  moorings.  It  is  not  necessary  for  us  to 
decide,  whether,  where  a  ship's  cargo  is  deliverable  it 
different  parts  of  the  port  of  London,  and  a  removal 
becomes  necessary  after  she  has  reached  the  place  where 
she  is  first  to  begin  her  delivery,  such  removal  shall  be 
deemed  a  change  of  mooring ;  but  our  opinion  is  this, 
that  if  a  ship  stops  short  before  she  reaches  the  place  at 
which  she  ought  to  stop,  a  removal  thence  to  the  place 
to  which  she  ought  to  have  gone  in  the  first  instance  is 
not  a  mere  change  of  mooring,  and  is  not  witbiu  the 
exemption  in  question.  Thb  brig  had  no  right  to  stop 
at  the  London  docks ;  she  ought  to  have  proceeded,  in 
the  first  instance,  to  I''resh  wharf  or  Coxe's  quay ;  and 
when  she  was  proceeding  thither  from  the  docks  she 
was  going  to  what  was,  properly,  her  original  destin- 

ation 
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ation-^she  was  sailing  to  reach  what  was  her  journey's        1827. 
end,  and  not  merely  changing  her  moorings.    For  these        — 

21'IlfTOtX^ 

reasons,  we  are  of  opinion  that  the  master  was  bound,  at        agamtt 
that  time,  to  have  a  pilot  on  board,  and,  consequently, 
that  the  owners  are  exempt  from  liability.    The  verdict, 
therefore,  must  be  entered  for  Robert  and  John  Slade, 
and  against  Vcn/, 


Sladk. 


The  King  against  The  Inhabitants  of  Ridgwell, 

in  the  County  of  Essex. 

T  7  PON  appeal  against  an  order  of  two  justices,  where-  Where  an 

by  G.  Aylen  and  his  wife  were  removed  from  the  which,  in  tenm^ 
parish  o(  Ridgwell,  in  the  county  of  Essex,  to  the  parish  aconTcymnce 
of  Ashen,  in  the  same  county,  the  sessions  quashed  the  ^hj^b  no" 
order,  subject  to  the  opinion  of  this  Court  on  the  fol-  ^^^  ^^^^ 
lowing  case :  "**  ■?  »"*^**'  . 

°  contained  a  iti- 

At  the  trial  of  the  appeal,  the  respondents  proposed  pui*i»on  not  to 

disturb  tho 

to  establish  a  derivative  settlement  for  the  pauper,  G.  party  intend- 
ed to  take  the 

Aylen,  from  his  father,  J.  Aylen  the  younger,  by  prov-  premites,  in  th* 
ing  that  the  father  was  settled  by  estate  in  the  appellant  them,  was 
parish  of  Ashen,  and  for  that  purpose  offered  in  evi-  ^Itixim^^ 
dence  an  instrument  which  had  been  originally  written  ^uire*»^8tiunD 
on  unstamped  paper,  but  which  for  the  purposes  of  wropriate  to 
the  appeal  had  been  stamped  with  a  205.  agreement  ^^^^ 
stamp,   and  a  fine  of  5/.  paid  at  the  stamp  office  on 
procuring  such  205.  stamp   to  be  impressed  thereon. 
The  instrument  was  in  the  following  words :  ^^  An  agree* 
ment  made  the  20th  day  oiFebntary\%05,  between  Joseph 
Aylen,  of  Ridgwell,  in  the  county  o(  Essex,  blacksmith,  of 
the  one  part,  and  Joseph  Aylen  the  younger,  of  th«  same, 
blacksmith,  of  the  other  part,  as  follows :  the  said  Joseph 

Aylen 


Hie  Inlubil- 
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Allien  the  elder,  in  cRtisideration  of  the  natoral  love  and 
aSeciioit  wbicli  he  bs§  and  bears  to  his  son,  Jos^ 
Aylen,  nn(l  for  the  fiirliier  consideration  of  tbe  stun  of 
19^-  19j.  of  lawful  money  of  Great  Britain,  does  fiiify, 
clearly,  and  absolutely  remise,  release,  and  for  ever  qiat 
claim  unto  his  son,  Jonr-p/i  Ai/ten,  the  full  and  peaceable 
possession  of,  in,  or  to  all  thai  moiety  or  two  thirds  of  a 
tenement  or  cottage  situntc  in  Ashen,  otherwise  Bste, 
together  witli  the  yards  and  premises  and  appurtenances 
thereunto  bclonginf;,  to  hold  all  the  said  rooiety  or  t^o 
thirds  of  the  aforesaid  messungc  or  tenement,  n-ith  tbe 
heieditaments  and  appurtenants  to  the  same  belongiufr, 
to  my  said  son,  Jo.wpA  Aiflen,  and  to  his  heirs  and 
assigns  absolutely  and  for  ever ;  and  I  the  said  J.  A^nt 
the  elder,  nor  my  heirs  nor  nny  other  person  or  pci 
for  me  or  them,  or  in  my  or  their  names,  or  in  the 
or  stead  of  any  of  thera,  shall  or  will,  by  any  ways 
nionns  horcai^er,  have,  cloini,  challenge,  or  demand 
estate,  right,  title,  or  interest,  be  it  by  last  will  or 
lament  or  otherwise,  of,  in,  or  to  the  said  premises,  or 
any  part  or  parcel  thereof,  bnt  from  all  and  every  actioD, 
right,  estate,  title,  interest,  or  demand  of,  in,  or  n>  die 
said  premises,  or  any  part  thereof,  they  aad  every  tl 
tlieni  shall  be  utterly  excluded  and  barred  for  ever." 
The  execDtion  of  the  inBtrument  was  duly  proved,  bnt 
the  appellant's  counsel  objected  to  its  admissibility  in 
evidence  on  the  ground  that  it  had  not  a  proper  stanp, 
whereupon  the  court  of  (quarter  sessions  decided  tbat  it 
could  not  be  received  in  evidence,  and  on  tliat  gToasd 
quashed  die  order  of  removal,  sut^ect  to  the  c^ioicn 
of  this  Court,  whether  it  was  admissible  in  evidence  kit 
the  purpose  of  proving  a  derivative  settlemoit  for  the 
pauper  in  the  parish  of  Aihm, 

Knox 


A^e» 


RfDowntw 
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Knox  and  Mirehouse  in  support  of  the  order  of  sessions.        1 837. 
The  question  in  this  case  arises  on  the  statute  44  G.  3.       """"^ 

The  Knfo 

c.  98.9  which  requires  that  every  ^  deed,  instrument  of  againti 
conveyance,''  &c.  shall  have  a  stamp  <^  1/.  10&  What*  tats  of 
ever  may  be  the  specific  denomination  of  this  instrument, 
it  cannot  be  denied  that  it  was  intended  by  the  party  who 
executed  it,  and  understood  by  the  party  who  took  pos- 
session under  it,  as  an  **  instrument  of  conveyance.** 
That  it  was  so  intended,  and  not  meant  as  an  agreement 
to  convey,  or  to  do  any  future  act,  is  evident  upon  the 
face  of  it  There  are  many  cases  bearing  upon  this 
point,  where  the  question  has  been,  whether  certam 
instruments  operated  as  agreements  for  leases,  or  as 
leases.  However  nice  the  distinctions  may  be  in  the 
earlier  cases  upon  this  subject,  the  rule  now  adopted, 
as  laid  down  in  Poole  v.  BenUey  [a\  is,  ^*  that  the  m* 
tention  of  the  parties,  as  declared  by  the  words  of  the 
instrument,  shews  whether  it  was  meant  as  an  agree- 
ment for  a  lease,  or  as  a  lease."  Here,  then,  there 
is  nothing  executory.  A  present  interest  passed  by 
it.  The  words,  ^  I  do  fully,  clearly,  and  absolutely 
remise,  release,''  &c.  are  words  employed  in  a  release, 
and  the  concluding  part  would  receive  e£fect  as  a  cove« 
nant  to  stand  seised  to  uses  had  the  instrument  been 
under  seal.  The  parties  acted  upon  it  as  an  <*  instru- 
ment of  conveyance,"  and  as  such,  the  case  finds  that  it 
was  ofiered  as  evidence  of  title  by  the  respondents  to 
shew  a  settlement  by  estate.  Inartificially  as  this  in- 
strument is  expressed,  it  cannot  be  said  that  it  does  net 
declare  distinctly  what  the  parties  intended  by  it.  It 
cannot  be  contended,  that  because  ^*  instrument  of  con- 


(a)  18  Etut,\e9, 


veyance 
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18S7.  yeyance"  is  enumcmu-d  iii  Uie  act  among  specialties,  it 
b  oaly  to  bear  a  stamp  of  ll.  lOa.  wben  it  lius  all  ibe 
retjuisiles  of  b.  specialty.  That  point  has  been  dcdtlrd 
in  Goodliile  v.  IVtitj  [a).  There,  a  [wjxir  writing  not 
amicr  seal  purporting  to  Ix;  o  lease,  was  offered  as  sudi 
in  evidence,  and  rejected  bccanse  it  was  not  stamped  ai 
a  lease.  It  was  argued,  lliat  the  word  "  Itase"  w«i 
inserted  in  tie  stimip-act  then  in  operation  among  otlier 
instruraenu  that  were  all  specialties,  and  lliercfoie  8 
lease  was  not  intended  to  be  included  unless  by  deed; 
but  the  Court  ruled  that  the  stamp  was  an  improper 
one,  tile  object  of  the  legislature  being  merely  to  raise  a 
revenue  from  certain  things  enumerated,  and  there  be^g 
no  reiuon  why  one  of  ttie  things  should  be  charged  ratfaa 
than  nnoliier.  'I'he  document  in  question  was  one  of 
those  things,  and  uudcr  the  present  stamp-act-  should,  ai 
an  *'  instrument  of  conveyancef"  have  been  impressed 
with  a  stamp  of  \l.  iOs.,  and  the  Court  below  therefore 
did  ri{;ht  in  reji^ctinj;  it.  It  need  not  be  inquired  «har 
effect  a  court  of  law  would  give  to  this  instrument, 
though  it  may  be  observed,  that  the  statute  of  frauds 
requires  only  that  instruments  to  convey  lands  should 
be  signed.  It  is  sufficient  that  the  party  executed  this 
instrument  as  an  instrument  of  conveyance,  and  that  it 
was  tendered  as  such  at  the  hearing  of  the  appeal.        * 

Jessopp  and  Howling  contr^.  This  paper-wridng  was 
not  an  *'  instrumeut  of  conveyance;"  for,  whatever 
might  be  the  intention  of  tlie  parties,  it  wanted  the 
legal  requisites  of  an  instrument  of  conveyance,  in  not 
being  under  seal.     It  might  be  takeu  as  a  nullitj*,  and 

(o)  I  T.  R.  735. 

totally 
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totally  inoperative,  when  it  would  have  required  no  1887* 
stamp  of  any  denomination  ;  or  as  an  agreement,  when  — — 
the  stamp  affixed  to  it  would  be  the  proper  one.  It  was  agabut 
ofiered  in  evidence  to  prove  under  what  circumstances  anti  of 
the  pauper's  father  had  been  in  possession  of  the  pre- 
mises in  Ashen,  and  was  not  offered  as  a  conveyance. 
Whatever  might  be  the  effect  of  this  instrument  is  im- 
material on  this  occasion,  the  respondents  contending 
only  that  it  ought  to  have  been  received  in  evidence. 


Bayley  J.  Whether  the  stamp  of  1/.  was  the  appro- 
priate stamp  for  this  instrument  depends  on  the  legal  effect 
of  the  instrument  itself.  The  stamp-act  now  in  force  im- 
poses a  duty  of  thirty  shillings  on  every  deed  or  other 
instrument  of  conveyance,  surrender,  lease,  release,  grant, 
appointment,  confirmation,  assignment,  transfer,  cove- 
nant, or  any  other  obligatory  instrument  (not  otherwise 
charged  in  the  schedule)  which  may  be  enrolled."  This 
is  not  a  deed,  because  it  is  not  under  seal.  It  purports 
to  operate  as  a  conveyance  of  land,  but  it  cannot  so 
operate,  because  it  is  not  a  deed.  It  is  not,  therefore, 
a  release,  grant,  &c.  Then  the  only  question  is,  does 
it  fall  within  the  other  words,  "  any  obligatory  instru- 
ment (not  otherwise  charged)?"  In  what  respect  is  this 
an  obligatory  instrument?  It  does  not  divest  the  father 
of  his  interest  in  any  portion  of  the  land  which  it  pur- 
ports to  convey.  There  is  one  clause  by  which  the 
father  stipulates  not  to  claim  any  estate  or  interest  in 
the  premises  which  the  instrument  purports  to  convey, 
and  I  think  that  that  operates  as  an  agreement  by 
the  father  not  to  disturb  the  son  ui  the  enjoyment  of 
the  premises.     This  instrument  does  not  operate  as  a 

conveyance 


•» 

<* 
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1827.  conveyance  of  the  land,  but  mereJy  by  way  of  agree- 
uieiil.  The  stamp  affixed  to  it,  therdore,  was  the  proper 
one  i  and  that  being  so,  it  ought  to  hntre  been  njocrnd 
in  evidence,  though,  as  it  does  not  operate  »»  a  coavtj' 
mice  of  any  interest  in  the  UntI,  it  will  not  advuicc  the 
case  of  llie  respondents.  The  caso  must,  howerer,  go 
down  to  the  sessions  to  be  reheard. 

HoLBOTB  J.  This  instrument  purporu  to  operate  as 
a  release.  Supposing  it  could  so  u|KriUc,  inde|)enJetit 
of  other  circumstances,  as  it  would  if  it  were  by  d«cd,  it 
ought  to  have  had  n  release  stamp,  but  when  it  depend* 
on  other  circumstances  whether  it  could  operate  a:i  a  r*- 
lease  or  not,  it  does  not  require  a  release  stamp,  A»- 
suming  tliat  this  could  he  considered  as  a  lease  in  writing, 
not  un<Ier  seal,  ypt  if  it  operated  us  a  leaae,  it  ought  to 
liave  been  impressed  with  tlie  sl^mp  proper  for  a  lease. 
Here  the  instrument,  not  being  under  seal,  could  HM 
per  se  operate  as  a  release  of  any  interest  in  land.  It 
could  operate  bb  an  agreement  only  not  to  molest  the  son 
in  the  enjoyment  of  the  premises ;  and  having  an  agree- 
ment-stamp, I  think  it  w&s  admissible  in  evidence,  not 
afi  an  instrument  conveying  any  estate  or  interest  in 
land,  hut  as  an  agreement  by  the  father  not  to  dtstiub 
the  son  in  the  possession  of  the  premises. 

L1TTI.EDAI.E  J.  This  instrument  operstea  as  to 
agreement,  or  not  at  all.  It  clearly  does  not  convey 
any  1^1  or  equitable  interest  in  the  land.  If  it  woe 
not  for  the  clause  by  which  the  father  binds  himself  out 
to  disturb  the  aon  in  the  enjoyineot  of  the  pmniMii 
perhaps  it  would  not  require  any  stamp  whatever,  Hiat 
clause 
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clause  makes  it  operate  as  an  agreement,  and  as  such  I        1827* 
think  it  was  admissible  in  evidence.  --    ^ 

Case  sent  back  to  the  sessions  to  be  reheard,  (a)     ^  against 

anuof 
(a)  The  ofder  of  remoTal  was  confiiiDed  at  the  foUowiog  aeisioDi,       Rii»wilu 
when  the  respondents  shewed  a  derivative  settlement  from  the  pauper*s 
grandfather  in  Ashenf  and  did  not  find  it  necessary,  therefore,  to  offer  this 
paper  in  evidence  to  establish  his  father's. 


MiLNES  against  Duncan,  Gent»  one»  &c. 


A  SSUMPSIT  for  money  had  and  received.     Plea,  A  bill  of  ex- 
general  issue.    At   the   trial    before   Lord   Ten-  drawn  in 
terden  C.  J.  at  the  Middlesex  sittings,  after  Trinity  term,  ^he  sump^" 
1826,  a  verdict  was  found  for  the  plaintiff  for  150/.,  5Jhi^wL*l^ 
subject  to  the  opinion  of  this  Ck)urt  on  the  following  [?  '"°"°*  ***" 

•'  *^  o   the  stamp  re- 

QQ^Q  I  quired  for  such 

a  bill  drawn  in 

The  plaintiff  who  was  an  attorney,  resident  at  Mat"  England;  but 

there  was  no- 

lock  in  Derbyshire^  was  employed  by  the  defendant,  an  thing  on  the 

face  of  the  bill 

attorney,  resident  in  London^  to  receive  the  rents  of  an  to  shew  that  it 
estate  belonging  to  the  defendant,  situate  near  Matlock.  {„  jreUmd. 
In  the  course  of  this  employment  the  plaintiff,  on  the  £^iandn^ 
\\\h  February  lS26i  having  previously  received   from  ^^^^^^^\ 
the  tenants  of  the  estate  more  than  the  sum  of  150/.,  ment,  and  held 

It  a  month  after 

he  inclosed  in  a  letter  of  that  date,  to  the  defendant,  it  was  due. 

The  acceptor 

the  following  Irish  bill  of  exchange  for  150/.,  in  part  having  become 

r      -J  *•       *u  c  bankrupt,  the 

liquidation  thereof:  —  holder  applied 

for  payment  to 
the  indorser  who  had  paid  it  to  him.  The  Utter  refused  to  pay  it,  alleging  that  the  holder 
had  made  it  his  own  by  his  laches.  Tlic  bolder  then  threatened  to  sue  him,  alleging  that 
the  bill  was  void,  on  the  ground  that  it  was  drawn  on  an  improper  stamp.  The  indorser 
inspected  the  bill,  and  finding  that  the  stamp  was  not  that  required  for  a  bill  of  the  same 
amount  drawn  in  England,  but  ignorant  of  the  hd  that  it  had  been  drawn  in  Jrelund,  paid 
the  amount  to  the  holder :  Held,  that  this  was  money  paid  in  ignorance  of  the  fact,  and 
there  being  no  laches  imputable  to  the  party  who  paid  the  money,  he  might  recover  it  back 
in  on  action  for  money  bad  and  received. 

^150. 
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^150.  «  Gfen  ^/ine  Mills,  Nov.  24th,  182: 

Three  months   after   date  pay  to   our  order  I50i 
sterling,  in  London^  value  received. 
Mr.  Gerald  Atkinsony  Atkinson^  Chenmq 

Liverpool.  and  Atkinson, 

The  bill  had  several  indorsements,  but  there  was  no 
thing  in  those  indorsements  to  shew  that  the  bill  hai 
been  drawn  or  indorsed  in  Ireland,  On  the  13th  o 
February  the  Defendant  acknowledged  the  receipt  of  thi 
bill.  The  bill  became  due  on  the  27th  of  February^  ba 
was  not  then  presented  for  payment ;  and  upon  the  20tl 
of  March  the  defendant  wrote  the  following  letter  to  tb 
plaintiff:  *'  I  am  sorry  to  acquaint  you  that  the  bill  fa 
150/.  you  sent  me  for  the  rent  has  not  been  honoured 
This  bill  is  drawn  by  or  in  the  name  of  Atkinson  and  t%i 
other  names  from  some  mills,  but  the  writing  is  so  bad 
that  I  cannot  make  the  name  or  the  place  out :  what  an 
I  to  do  in  this  ?"  The  phiintif!'  received  this  letter  oi 
the  fbllowin<^  day,  and  on  the  same  day  applied  to  hisim 
mediate  indorsers,  Messrs.  Arkiai^ht  and  Co.,  banker- 
at  JVirksii'orth^  to  take  up  the  bill,  which  thev  rtfusei 
to  do,  because  it  had  been  so  lonff  overheld.  On  tht 
same  day  the  plaintiff  wrote  to  the  defendant,  and  in 
formed  him  he  had  received  the  bill  for  150/.  from  hi: 
bankers,  Arkivriij^ht  and  Co.  of  JHr/csicort/i^  and  since  tbt 
rcccii)t  of  the  defendant's  letter  had  applied  to  them  or 
the  subject  of  it,  and  they  refused  to  pay  it  on  the  ^rounc 
that  it  had  been  so  long  overheld.  On  the  25l\\  o 
March  the  defendant  wrote  to  the  plaintiff,  and  said,  ii 
was  unnecessary  for  him  (defendant)  to  enter  on  the 
subject  of  supposed  delay,  as  the  bill  was  an  absolute 
nullity,  by  being  drawn  on  a  stamp  of  inferior  value; 

and 
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and  he  requested  the  plaintiff,  with  as  little  delay  as        1827« 
possible,  to  remit  him  the  amount  of  the  rent,  in  which 
case  he  would  return  the  void  bill.     To  this  the  plaintiff,       jagainu 
on  the  27th  of  March,  replied,   that  he  had  again  ap- 
plied to  Arktoright  and  Co.,  and  they  had  refused  to 
have  any  thing  to  do  with  the  bill,  because  it  had  been 
overheld  for  so  long  a  time,  and  that  he,  the  plaintiff, 
had  directed  his  agent,  Mr.  Forbes,  to  call  upon  him, 
defendant,  and  confer  with  him  on  the  subject,  and  re- 
quested him  to  shew  Forbes  the  bill.     A  clerk,  by  the 
direction  of  Forbes,  called  on  the  defendant  on  the  29th 
of  March,  and  after  inspecting  the  bill,  said  it  was  drawn 
on  a  45.  stamp.    On  the  30th  the  defendant  wrote  to  the 
plaintiff  and  informed  him  that  he  declined  presenting  the 
illegal  bill  of  exchange  to  any  person  for  payment,  because 
he  might  thereby  subject  himself  to  a  penalty  as  the  other 
parties  on  the  bill  had ;  and  that  if  his  (plaintiff's)  bankers 
still  obstinately  refused  to  have  any  thing  to  do  with  the 
illegal  bill,  he  should  resort  to  other  means ;  and  as  his 
determination  was  formed,  it  would  be  better  to  act  on 
it  immediately,  and  therefore  desired  the  plaintiff  to  in- 
form him  in  the  course  of  a  post  or  two  if  he  (plaintiff) 
would  instruct  Forbes  to  appear  for  him.     Upon  the  Sd 
of  April,  Forbe^s  clerk,  by  the  plaintiff's  direction,  again 
called  upon  the  defendant,  and  informed  him  that  he  had 
written  to  the  plaintiff,  and  expected   to  receive  the 
amount  of  the  bill  in  a  post  or  two,  until  which  time  he 
requested  no  proceedings  should  be  taken  ;  and  on  the 
7th  April,  the  same  clerk,  by  the  direction  of  Forbes^ 
paid  the  amount  of  the  bill,  and  at  the  time  of  so  paying 
it,  a  second  time  saw  and  inspected  the  bill,  which  the 
defendant  delivered  up  to  him,  and  gave  the  following 
receipt:  ^^  7th  April  1826,  received  of  James  Milnes^ 
Vol.  VI.  Y  y  Esq., 
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Esq.,  by  the  payment  of  Mr.  Forbes,  his  agent,  two 
bank  post  bills,  value  150/.,  for  a  void  bill  of  excbanf^e 
sent  to  me  by  Mr.  Mibies  for  rent**  Up  to  this  period 
the  bill  in  question  bad  been  considered  and  treated 
by  both  parties  as  an  Ettglish  bill,  but  it  afterwards 
turned  out  to  be  an  Irish  bill,  and  impressed  with  a 
proper  stamp  suitable  to  such  bilL  Upon  the  disooieiy 
of  which,  on  the  12th  of  Aprils  the  pUindflT  pre- 
sented the  bill  at  Messrs.  Williams  for  paymeot, 
which  was  refused  by  them.  But  if  it  had  been  pre- 
sented when  it  became  due,  there  were  at  that  time 
assets  in  their  hands,  and  it  would  have  been  pud* 
The  acceptor  became  bankrupt  on  the  20th  of  «ter 
1826,  which  was  after  the  present  action  bad  bees 
commenced. 


Coleridge  for  the  plaintiff.    The  monqr  sought  to  ba 

recovered  in  this  action  was  not  paid  under  any  mistake 
of  ihe  law,  but  under  a  mistake  of  the  real  facts.  Thai 
mistake  of  the  phiintiff  was  occasioned  in  the  first  in- 
stance by  the  defendant  himself,  at  a  time  when  bj  his 
own  laches  he  had  made  the  bill  his  own.  There  ha* 
been  no  consideration  for  the  money,  aiid  no  intention 
to  give  it  without  consideration.  Nor  has  there  been 
any  dehiy  on  the  plaintiff's  part  in  making  his  claim,  sa 
as  to  alter  the  del'endant's  situation  in  relation  to  the  otlier 
parties.  Upon  general  principles,  therefore,  the  money 
may  be  recovered.  It  is  an  esUiblished  principle  llw: 
money  paid  under  a  mistake  of  the  law  cannot  be 
recovered  buck;  but  there  is  another  principle  also 
established  by  decided  cases,  that  where  it  is  airainst 
conscience  in  the  party  receiving  money  to  retain  it,  or 
where  the  payment  is  made  in  ignorance  of  die  facts,  and 

there 
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tiieve  is  no  iliegali^  in  the  transaction,  an  acUon  will  lie  1827* 
to  recover  it,  -Moses  v.  Macfarlane  (a).  The  same  prin-  ^ 
ciple  is  recognised  in  Bize  v.  JHckason  {b\  and  by  Mam^  e^gttmH 
Jleld  C.  J.  and  Ckambre  J.  in  Brisbane  v^  Dacres  {c). 
Then  is  it  against  conscienoe  for  the  defendant  to  retain 
the  money  ?  On  the  1 7th  of  February  he  received  a  good 
hill  fourteen  days  before  it  was  due^  and  without  having 
any  idea  of  its  being  void,  he  neglected  to  present  it  for 
payment  when  dua  By  his  negligence  it  became  as 
against  all  prior  iodorsers  waste  paper.  He  was  told  so» 
and  that  the  indorsers  would  not  hold  themselves  liable. 
On  the  25th  March^  he,  having  the  bill  in  his  possession, 
made  a  statement  false  in  fiict,  that  the  bill  was  on  an 
improper  stamp,  and  on  the  29th  relied  upon  that  cir-» 
cumstance  as  a  ground  for  refusing  to  present  it  for  pay- 
ment^ and  threatened  to  sue  the  plaintiff,  and  thereby 
induced  hun  to  pay  the  money,  which  he  (defendant)  had 
no  right  in  conscience  to  receive.  The  defendant  at  that 
time  either  knew  the  bill  to  liave  been  drawn  in  Jrelandf 
or  be  believed  it  to  have  been  drawn  in  EnglamL  If  he 
Immw  the  bill  to  have  been  drawn  in  Ireland^  the  money 
was  obtained  by  fraud.  If  he  believed  it  to  have  been 
4niwn  in  En^Urndt  how  can  he  profit  honestly  by  the 
fame  mistake  in  another  into  which  he  had  first  fiilian 
bimself,  and  then  led  that  other  ? 

Comyn  cootr^U  The  money  was  paid  by  the  plaintiff 
at  a  time  when  he  had  full  means  of  knowledge  of  the 
fiicts,  and  that  being  so,  it  cannot  be  recovered  badk, 
BiUrie  r.  Lumlofid).    Lord  EUenborough  in  that  case 

(a)  2  Burr.  1005.  (6)  1  T.  R>  285. 

(cj  5Ta%mi€U9,  (d)  a  East,  469. 

Y  y  2  treats 
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treats  Chatfield  v.  PaxUm(a)  as  a  dedsion  not  to  be  rdied 
upon.  When  the  plaintiff  was  informed  that  the  stamp  wm 
improper,  it  became  bis  duty,  b^>re  he  paid  the  moo^ 
claimed,  to  use  due  diligence  to  ascertain  whether  itvis 
so  or  not,  and  for  that  purpose  be  ooght  to  have  in- 
quired where  the  bill  was  drawn.  He  had  reoei^  the 
biU,  and  had  opportunities  not  only  of  inquirb^  of  Ae 
person  from  whom  he  received  it,  hot  of  tradn^  k 
through  the  different  indorsers  up  to  the  drawer;  and  if 
he  had  done  so,  he  would  have  discovered  that  &  «« 
drawn'  in  Ireland^  and  had  a  proper  staoip. 


Coleridge  in  reply.    The  decision  in  the  case  of  B3Ut 
T.  Lumley  {b)  does  not  go  to  the  extent  that  moocj  pal 
by  a  person  with  full  means  of  knowledge  of  the  fab 
may  be  recovered  back,  although  it  is  so  stated  ia  tk 
marginal  abstract  of  the  case.     At  Nisi  Prius  tbecne 
was  argued  by  the  plaintiff's  counsel  as  if  the  pamicnt 
had  been  made  under  a  mistake  of  Icrsj  and  Lord  Eliefi' 
borough  in  banc,  assumed  as  the  ground  of  his  decision 
that  the  party  had  a  full  knowledge  of  all  the  tacts  of  the 
case;  and  Laxvrence  J.  cited  it  as  an   authority  to  thii 
extent  only  in  Lothian  v.  Henderson  (r),   and  it  was  so 
treated   by  the  counsel  and  the  Judges   in   Bnsbanf^. 
Dacres.     It   has   never  been  decided    that  money  paiJ 
under  ignorance  of  the  facts,  but  with    means  of  know^- 
ledge,  may  not  be  recovered  back.    The  principle  of  the 
rule  is  comprised  in  the  maxim  volenti  non  tit  injurli. 
Every  man  is  presumed  to  know  the  law,  and  if  know- 
ing the  fact  also,  he  chooses  to  make  a  payment,  that  be- 
comes a  gift  which  it  is  not  contrary  to  good  conscience 


(a)   Cited  by  Gibbs  J,  in  Brisbane  r.  Dacres,  5  Taunt,  155. 
{b)  2  Edit,  469.  (c)   ZB,iP.  5l^ 
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for  the  donee  to  retain,  but  is  so  for  the  donor  to  se^k  to        1827« 
recover.   But  this  maxim  does  not  apply  to  a  case  where       .^ 
money  is  paid  under  ignorance  of  the  fact.     It  will  be      jagana 
said  that  as  knowledge  of  the  law  is  to  be  presumed,  so 
ought  knowledge  of  the  facts  where  there  are  means  of 
knowledge.     The  former,  however,  is  a  presumption  of 
law  founded  on  reasons  of  public  policy,  against  which 
no  proof  is  available.     The  latter  is  a  presumption  of 
fact  always  to  be  rebutted  by  evidence,  and  here  re- 
butted. 

Batlet  J.  I  am  of  opinion  that  the  plainti£P  is  en- 
entitled  to  recover.  There  is  no  donbt  as  to  the  rule  of 
law  applicable  to  this  case.  If  a  party  pay  money  under 
.a  mistake  of  the  law  he  cannot  recover  it  back.  But  if 
he  pay  money  under  a  mistake  of  the  real  facts,  and 
no  laches  are  imputable  to  him  (in  respect  of  his  omit- 
ting to  avail  himself  of  the  means  of  knowledge  within 
his  power),  he  may  recover  back  such  money.  In  this 
case  the  question  is,  whether  there  was,  on  the  part  of 
the  plaintiff,  at  the  time  when  he  made  the  payment,  ig- 
norance of  the  true  state  of  the  facts,  or  any  negligence 
imputable  to  him,  in  not  availing  himself  of  the  means 
of  knowledge  within  his  power?  The  bill  was  remitted 
to  the  defendant  before  it  was  due.  He  n^lected  to 
present  it  for  payment  when  due,  and  held  it  a  month. 
In  consequence  of  tliat  neglect  the  bill  was  not  paid. 
Assuming  that  there  was  no  defect  in  the  bill  which 
rendered  it  void,  but  that  it  was  a  valid  bill,  the 
negligence  of  the  defendant  destroyed  all  right  of  the 
plaintiff  to  recover  against  the  prior  indorsers*  The 
situation  of  the  parties  was  varied  by  this  n^ligence 
of  the  defendant.  On  the  20th  of  Marchy  long  after 
the  bill  became  due,  he  communicated  to  the  plain- 

Yy  3  tiff 


IMrM:Ail« 


6rg  CASES  i^  EASTER  T£RM 

1  Aiff.       tiff  that  the  bill  had  nol  be^ti  pmd.     At  tbiit  time  fk 

defendant  does  hot  appear  to  have  beeti  mrare  of  iny 

tf^MnM        infirmity  iu  the  bill.    The  plaintiff  apprised  ArJoBn^ 
and  Ca  of  thia,  and  they  ^efli^  to  pay*  on  the  groood 
that  the  bill  hod  beeh  held  orel*.     The  defendant  tbes, 
for  the  flfBt  time,  insistied  that  tlie  bill  was  void,  oa  the 
ground  that  it  bad  an  improper  ktamp,  vnd  he  refiiKd 
to  presfent  for  payntent  Vbat  he  called  the  illegai  bl. 
It  is  quit^  dear  that  the  defendant  at  Uiat  time  tboegk 
the  bill  was  improperly  stamped.       The  circumilaBoe 
of  his  being  misled  is  very  strong  evidence  to  shew  tint 
the  bill  itself  did  Hot  supply  to  the  holdef*  adeqaate 
means  of  knowing  whether  it  wa^  properly  stamped  ar 
not.     Payment  of  the  amount  of  the  bill  waa  made  bf 
the  plaintiff)  under  the  impreasioii  chat  the  bill  irmivL 
That  may  be  collected  from  the  teiNe{pt»  whieh  atalei  da 
payment  to  have  been  made  in  tespeti  of  a  void  biD  of 
exchange.    The  defendant  aecepted  the  moacy,  on  fke 
sfopposition  that  the  bill  wb$  vend.     It  afterwards  taniMl 
out  that  the  bill  was  drawn  in  Ireland^  diat  it  bad  aa 
appropriate  stamp,  and,  consequently,  was  a  valid  biD. 
The  money  was  therefore  paid  to  and  received  by  the 
defendant,  under  a  mistake  as  to  a  particular  6ct,  m 
the  place  where  the  bill  was  dr^wn.  Then  are  atiy  ladies 
imputable  to  the  plaintiff?   If  it  had  appeared  <»  the 
fkce  of  the  bill  to  have  been  drawn  in  Irekmdj  there 
\^nld  perhaps  have  been  laches  on  his  part  in  oiakkig 
this  payment,  under  an  idea  that  the  bill  was  drawn  in 
England  and  had  an  improper  stamp,  when  he  migkt  by 
due  inquiry  of  the  prior  indorser  have  learned  that  thebOl 
Was  drawn  in  Ireland  and  was  a  valid  bill.     But  natter 
^ht  date  nor  the  indorsements  were  calculated  to  rtfse 
in  the  mind  bf  any  person  who  saw  the  bill  any  suspicioa 
that  it  vras  drawn  in  Iretand.  All  die  cirtniMlanoes  were 

as 
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«  much  calculated  to  give  knowledge  to  the  defendant       1B27* 

€w  to  the  plaintiff:  they  did  not  convey  to  the  defendant 

or  the  derk  of  Mr.  Forbes  any  knowledge  that  the  bill       ngtiinu 

DOMCAK. 

was  drawn  in  Ireland.  We  may  fairly  conclude,  therefore, 
that  diey  did  not  aflbrd  adequate  means  of  knowledge. 
It  seems  to  me,  that  the  plainti£^  at  the  time  when  he 
made  the  payment,  had  no  adequate  means  of  knowing 
that  the  bill  was  not  a  void  bill ;  and  that  being  so,  it  is 
quite  dear  that  this  money  was  paid  under  a  mistake 
of  fact,  and  without  any  laches  on  the  part  of  the  plains- 
tiff,  and  for  these  reasons  I  think  he  is  entitled  to  re- 
cover it  bade. 

HoLROYD  J.  I  am  of  the  same  opinion.  In  the 
course  of  the  argument  I  have  entertained  some  doubts, 
on  the  ground  that  the  payment  was  made  and  sub- 
mitted to  as  matter  of  right  after  inspection  of  the  bill. 
If  the  money  had  been  paid  after  proceedings  had 
actually  commenced,  I  should  have  been  of  opinion 
that,  inasmuch  as  there  was  no  fraud  in  the  defendant, 
it  could  not  be  recovered  back.  The  defendent  puts 
his  right  to  have  the  amount  paid,  on  the  ground  that 
the  bill  was  void  on  account  of  its  being  on  a  wrong 
stamp.  That  Was  a  mistake  of  the  fact,  not  of  the  law, 
as  it  would  have  been  if  the  bill  had  been  drawn  in 
England  upon  a  proper  stamp.  It  afterwards  turned  out 
that  the  bill  was  drawn  in  Ireland^  and  that  the  stamp 
affixed  to  it  was  the  right  one.  Then  as  the  plaintiff 
paid  the  money  under  the  impression  that  the  bill  was 
drawn  in  England^  and  therefore  on  an  improper  stamp, 
it  was  paid  under  a  mistake  of  a  fact,  and  I  incline  to 
think,  that,  according  to  the  authorities,  he  may  recover 
it  back. 

Yy  4  Little* 
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LiTTLEDALE  J.  The  origiDal  fault  was  with  the  de- 
fendant, for  he  neglected  to  present  the  bill  for  payment 
Mrhen  it  became  due.  According  to  general  prindples^ 
therefore,  the  loss  ought  to  fall  upon  him.  The  de- 
fendant, finding  that  the  indorser  refused  to  pay  it, 
represented  to  the  plaintiff  that  it  was  a  void  bill  in  con- 
sequence of  its  not  having  a  proper  stamp,  and  threat- 
ened to  sue  him.  The  plaintiff*  believing  that  r^re- 
sentation  to  be  true,  consented  to  pay  the  money,  but  it 
was  stated  in  the  receipt  that  he  paid  it  in  respect  of  a 
void  bill.  Whether  it  was  valid  or  not,  depended  on  t 
fact  of  which  the  plaintiff  was  at  that  time  ignorant,  vii. 
whether  it  was  draWn  in  England  or  Ireland.  It  is  said 
that  he  had  means  of  knowing  that,  (or  he  might  bare 
inquired  of  the  prior  indorser ;  but  there  being  nothing 
on  the  face  o^the  bill  to  lead  him  to  suppose  that  it  was 
drawn  in  Ireland^  he  was  not  bound  to  make  any  inquiry} 
and  I  am  of  opinion  that  he  is  entitled  to  recover  this 
money,  on  tlie  ground  that  it  was  paid  in  ignoranoe  oi 

the  fact. 

Postea  to  the  plainti£ 


Hughes  against  Humphreys  and  Another. 


CoYcnant  by  f  ^OVENANT.  The  declaration  stated  that  by  a  cer- 
apprentice  tain  indenture  of  apprenticeship  made  between  the 

against  the 

master  for  not    plaintiff,  of  the  first  part,  Owen  HiigheSj  of  the  secoad 

teaching  and 

providing  for  the  apprentice.  Plea,  that  up  to  a  certain  time,  defendant  did  teach.  &e., 
and  that  then  the  apprentice,  without  leave,  quitted  defendant's  service,  and  never  returacd. 
Replication,  that  on,  &c.  defendant  refused  then,  or  ever,  to  receive  back  the  apprentice,  and 
thereby  discharged  him  from  his  service.  Rejoinder,  that  the  apprentice  enlisted  as  a  aoldicr, 
and  that  plaintiff  never  requested  defendant  to  receive  back  the  apprentice  when  he  was  able 
to  return  to  the  service.  Surrejoinder,  that  soon  after  the  apprentice  enlisted,  defindaat 
refiued  then,  or  ever,  to  take  him  back,  and  wholly  discharged  him  from  his  service:  Held, 
on  demurrer,  that  the  surrejoinder  was  bad,  not  being  a  sufficient  answer  to  the  rejoinder, 
and  that  the  plea  was  good,  as  it  disclosed  a  sufficient  excuse  for  non-perfonnance  of  tbi 
defendant's  covenant. 

part. 
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part,   and   defendants,    of  the  third   part,    defendants        18S7« 
did  covenant,   promise,   and   agree,   to  and  with   the        ■"""" 
plaintifi,  his  executors,  Sec,  that  they  the  said  defend-      ^  agmmt 
ants  would   use   their  best  endeavours   to  teach   and 
instruct  Owen  Hughes  in  the  business  and  profession  of 
surgery  and  pharmacy,  and  all  other  the  branches  of 
the  same ;  and  also  find  and  provide  for  Owen  Hughes 
good,  sufficient,  and  suitable  meat,  drink,  and  lodging, 
during  the  term  of  five  years  next  ensuing  from  the 
day  of  the  date  of  the  indenture.     Breach,   that  de- 
fendants did  not,  nor  would  after  the  making  of  the 
indenture,  use  their  best  endeavours  to  teach  and  in- 
struct Owen  Hughes  in  the  business  or  profession  of 
surgery  and  pharmacy  during  the  said  term;  but,  on 
the  contrary  thereof,   they  the   said   defendants  after- 
wards,  and  after   the   making  of  the  indenture,   and 
before  the  expiration  of  the  term,  to  wit,  on  the  5th 
day  of  October^  in  the  year  of  our  Lord  1825,  at.  Sec, 
wholly  refused  then,  or  at  any  other  time,  to  teach  or 
instruct  Owen  Hughes  in  the  said  business   and  pro- 
fession, contrary  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  indenture,  and  of  the  covenant  of  the 
defendants.     Secondly,  that  the  said  defendants  did  not, 
nor  would  afler  the  making  of  the  said  indenture,  find 
and  provide  for  Owen  Hughes  good,  sufficient,  and  suitable 
meat,  drink,  and  lodging  during  the  said  term ;  but,  on 
the  contrary  thereof,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
discharged  him  the  said  Owen  Hughes  from  their  em- 
ploy, and  neglected,  and  then  and  there  wholly  refused 
then  or  at  any  other  time  to  receive  him  in  their  em- 
ploy, or  to  find  and  provide  for  him  good,  sufficient, 
and  suitable  meat,  drink,  and  lodging,  contrary  to  the 
covenant  of  the  said  defendants.      Plea,   that   Owen 

Hughesj 
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1897.        fffgheSf  after  die  making  of  die  indenture^  and  before 
the  expiration  of  the  term  of  five  years  in  the  indenture 
mentioned,  to  wit,  on,  &&,  at,  Sco.,  wkhout  the  licenoe 
or  consent  of  the  defendants,  or  eitfanr  of  them,  wroi^- 
iiillj  deserted  from  and  left  the  senrioe  and  emptor  of 
the  defendants,  his  masters,  and  did  not  at  any  time 
afterwards  retnm  into  such  service  or  employ,  bst  hath 
thence  oontinaally  hitherto  continued  abaent  thetefcDm; 
and  the  defrndants  ffartfaef  say,  that  they  did  continually, 
Aom  atld  after  the  making  of  the  said  indenture  until 
the  said  Owm  Hughes  so  deserted  and  left  the  aerrioe 
and  employ  of  the  said  defendants  aS  aforesaid^  nse  their 
best  endeavours  to  teach  and  instmct  Owen  ffygkesm 
the  business  or  profession  of  surgery  and  pharmacy,  and 
all  other  the  branches  of  the  same ;  and  did  also  dariif 
all  that  time  find  and  provide  for  the  said  Oesea  Hkgies 
good)  sufficient,  and  suitable  tneat,  drink,  and  lod^n^ 
according  to  the  form  and  efibct  of  the  indenture  sad 
of  the  covenant  of  the  defendants  in  that  behalf.    Re- 
plication to  so  much  of  the  iaid  plea  as  relates  to  the 
time  upon  and  subsequent  to  the  5th  of  October  1M5, 
that  after  (koen  Hughes  so  left  the  service  and  eai- 
ploy  of  the  defendants  as  aforesaid,   and  during  die 
term  in  the  indenture  mentioned,  and  before  the  cx> 
hibiting  of  the  bill  of  the  plaintiff  in  this  bdmlf,  to 
wit,  on  the  5th  day  of  October  1825,  at,  &c*,  the  de- 
fendants wholly  refused  then  or  at  any  other  time  to 
receive  back  Owen  Hughes  into  their  service  or  employ 
as  such  apprentice,  or  to  use  their  best  endeavours  to 
teach  and  instruct  Owen  Hughes  in  the  business  or  pro- 
fession of  surgery  and  pharmacy,   and  all  other  the 
branches  of  the  same,  or  to  find  for  Oaoen  Hogkes  good, 
sufficient,  and  suitable  meat,  drink>  and  lodging,  ac- 
cording 
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cording  to  the  eoveoant  of  the  defendants,  and  thereby  IBTf. 
then  and  there  discharaed  Owen  Hughes  from  their  service  — — — 
and  employ.  Rgoinder,  that  before  the  time  of  the  aaid  agtdmi 
supposed  nefosd  in  the  replication  to  the  said  part  of  the 
said  plea  of  the  said  defendants  mentioned,  and  before 
the  exhibiting  of  the  bill  of  the  plaintiff  in  this  behalf  to 
wit,  on  the  5th  day  of  Ocicbery  in  the  year  of  our  Lord 
1825,  at,  &c.,  Odoen  Hughes  enlisted  and  entered  in  the 
service  of  his  Majesty  as  a  common  soldier,  and  re* 
mained  and  continued  in  the  service  of  his  Majesty  «s 
such  common  soldier  as  aforesaid  for  a  long  space  of 
time,  to  wit,  hitlierto,  and  was  hereby  during  all  that 
time  wholly  incapacitated  from  serving  the  defendants 
as  Boch  apprentice  as  aforesaid;  and  the  defendants 
farther  say,  that  the  plaintiff  did  not  at  any  time  after 
OwenJfygkes  so  quitted  and  left  the  service  and  employ 
of  the  defendants  as  such  apprentice  as  aforesaid^  and 
Ijefore  Omen  Hughes  enlisted  as  such  isoldier  as  aforesaid, 
or  at  any  other  time,  request  the  defendants  to  rtOeive 
beck  Owen  Hughes  into  their  service  as  such  apprentite^ 
when  Owen  Hughes  was  ready  and  willing,  and  capable  of 
returning  into  such  service ;  nor  did  Owtn  Hughes  tender 
himself  to  the  defendants,  or  offer  during  that  time  to 
return  into  the  service  or  employ  of  the  defendants  as 
such  apprentice  as  aforesaid.  Snrrejoinder,  that  a  little 
time  after  Owim  Hughes  so  enlisted  and  entered  into  the 
service  of  his  Majesty  as  a  common  soldier,  as  in  the 
rejoinder  of  the  defendants  is  in  that  behalf  alleged,  to 
wit,  on  the  5th  day  of  October,  in  llie  year  of  our  Lord 
1825,  to  wit,  at,  &c.,  the  defendants  refused  then  or 
ever  to  receive  back  Oweri  Hughes  into  their  service  and 
employ  as  such  apprentice  as  aforesaid,  and  then  and 
there  wholly  discharged  Owen  Hughes  from  their  said 

service 
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1827.       service  and  employ  as  such  apprentice  as  afbreamd,  and 
JI  discharged  him  Owen  Hughes  from  retuming  or  offaing 

ogm^        to  return  then  or  ever  into  the  service  of  the  d^ndants 

HUMYHtXTI.  J   •    •     J 

as  such  apprentice  as  aforesaid.    Demurrer  and  joioder. 

Oldnall  Russell  in   support  of  the  demurrer.     The 
surrejoinder  does  not  traverse  or  avoid  any  of  the  fiicts 
alleged  in  the  rejoinder,  and  those  facts  are  an  answer 
to  the  replication.     The  replication  states  that  the  de- 
fisadants,  on,  &C.,  refused  to  receive  back  the  apprentice 
into  their  employ,  and  thereby  then  and  there  discharged 
him.     The  rejoinder  shews  that  the  apprentice  had  in- 
curred a  disability  to  serve  in  the  character  of  apprentice^ 
and  had  never  returned  or  offered  to  return.     Thal^ 
according  to  the  dictum   of  Bayley  J.  in   Winstone  v. 
lAnn  (a),  is  a  sufficient  excuse  for  not  giving  instnictioo, 
&c.  during  the  term  for  which  he  was  bound  ;  and  Ogf 
V.  Brown  {b)  is  abo  an  authority  to  the  same  ^fect    If 
so,  the  surrejoinder  should  have  traversed  or  avoided  the 
matter  rejoined.     But  the  plaintiff*  may  contend  that  tbe 
defendants'  plea  is  no  bar  to  the  action.     It  does,  how- 
ever, shew  a  sufficient  excuse  for  that  which  is  stated  as 
a  breach  of  the  covenant  of  the  defendants.     The  breach 
is,  that  defendants  refused  and  neglected  to  teach  or  to 
provide  lodging,  &c.  for  the  apprentice  during  the  term. 
The  defendants  answer,  that  they  did  teach  and  provide 
for  the  apprentice  u^  to  a  certain  time,  and  that  then 
the  apprentice  quitted  their  service  without  leave,  and 
never  returned.     They  could  not  teach  or  provide  for 
him  if  he  would  not  remain  with  them,  and  therefore 

(a)  1  JS.  cj  C.  467.  (b)  5  Price,  297. 

his 
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his  absence  is  an  excuse  fos  the  non •performance  of  the        1827* 
covenant. 


jRumball  contra.  The  surrejoinder  is  an  answer  to 
the  rejoinder.  It  states,  that  on  a  certain  day  the  de- 
fendants wholly  discharged  the  apprentice  from  returning, 
or  o£Pering  to  return  to  their  service.  That  is  a  con- 
tinuing refusal,  applying  to  the  whole  of  the  residue  of 
the  term  mentioned  in  the  indenture,  and  after  that  the 
disability  of  the  apprentice  was  immaterial.  If  it  had 
been  removed  the  next  day,  still  he  would  have  con- 
tinued discharged  from  the  service  of  the  defendants. 
If  the  surrejoinder  had  merely  alleged  a  refusal  to  take 
back  the  apprentice,  it  might  have  been  necessary  to 
aver  a  readiness  and  offer  to  return,  Hawsthame  v. 
Johnson  {a)  f  Co.Litt  207.  But  it  is  here  alleged  that 
the  defendants  wholly  discharged  him  from  their  service, 
and  that  rendered  any  offer  to  return  unnecessary,  1  Roll. 
Abr.  453.  N.pl.  5.,  Jones  v.  Barkley  (6).  [^Bayley  J.  In 
Co.  Litt.  221.  it  is  laid  down,  that  if  there  be  a  feoffment 
upon  condition  to  be  performed  before  a  certain  day, 
and  the  feoffee  incur  a  disability,  tlie  condition  is  broken, 
and  the  feoffor  may  re-enter  although  the  disability 
may  be  removed  before  the  day.]  Then  the  plea  does 
not  contain  any  sufficient  answer  to  the  declaration. 
Two  breaches  of  covenant  are  assigned,  neglecting  to 
teach  and  neglecting  to  provide  meat,  &c.  for  the  ap- 
prentice. Neither  of  these  is  traversed.  The  absence 
of  the  apprentice  is  not,  in  law,  an  excuse  for  non-per- 
formance. There  is  an  implied  covenant  on  the  part  of 
the  master  that  the  apprentice  shall  receive  instruction, 

(a)  1  Eatt,  202.  (6)  2  Doug*  684. 

and 


Huann 

againU 

HuMrB&in. 
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182t.       and  where  a  party  oovenanto  that  soinctbiag  shall  be 
done  or  accepted  by  a  third  person,  he  is  liable  to  an 

9gainM        action  for  the  refusal  of  that  person  to  do  or  accept  the 
act,   Com.  Dig.  CooencM  (L  14.),    Bro.  Abr.  Ctmaiium^ 
pL  4.,  Ia^Vs  case  (a),  Ikmghty  v.  Neal  (6)9   HeA^ih  ▼• 
Gnry  (tf),  Wordey  y.  Wood  {d).    In  those  cases  the  act 
was  to  be  done  to,  or  accepted  by  a  stranger^  and  there- 
fore they  might  be  distinguishable  frpRi   this  if  it  had 
appeared  that  Omen  Hughes  executed   the  indenturau 
That,  however,  is  not  averred  in  aay  part  of  the  recoup 
and  without  averment  it  cannot  be  intended,  Holiit^ 
worth  V.  Ascue  (e).   Moor  v.  Jones  {f)^   Askmore  ▼•  iZip- 
ley  (g).     And  in  Brofich  v,  Ewingkm  (A),  and  Cuming  v. 
HUl  (f ),  it  was  held  that  a  lather  who  had  covenanted 
that  his  son  should  serve  as  an  apprentice,   was  net 
exonerated  by  the  refusal  of  the  son,  although  he  was  a 
party  to  the  indenture.    The  justice  of  the  case  is  clearly 
with  the  present  plainti£^  for  he  cannot  compel  the  ap- 
prentice to  return  to  the  service^  but  the  masters  can. 

Bayley  J.  I  entirely  agree  with  the  principle^  that 
where  a  covenant  is  made  that  a  stranger  shall  do  or 
accept  particular  acts,  that  covenant  must  be  performed  at 
the  peril  of  the  covenantor.  But  the  first  question  here 
is,  whether  the  defendants  have  covenanted  for  the  per- 
formance of  those  acts  on  the  part  of  the  apprentice,  the 
non-performance  of  which  is  urged  as  a  breach  of  cove- 
nant    That  must  be  collected  from  the  nature  of  the 


(a)  5  Co.  24.  (b)  1  Sound.  S16. 

(c)  Sayer,  185.  (rf)  6  T.  fi.  7 10. 

(e)  Cro,  EHx,  355.  (/)  2  Ld.  Raym.  1541. 

(g)  Cro.  Jac.  420.  (A)  Doug.  518. 

(0  SB.i'jt.  59. 

instru* 
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instromeDt,  the  relation  between  the  parties,  and  th^        1887* 
words  that  they  have  used.     The  declaration  describes        — — — 

HuOHBi 

the  instrument  as  an  indenture  of  apprenticeship ;  and  in  agmnsi 
such  instruments  it  is  usual  to  find,  besides  the  master 
and  apprentice,  some  third  party  to  receive  and  make 
stipulations  on  behalf  of  the  apprentice.  The  case  of 
Branch  v.  EwingUm  shews  what  the  situation  of  such 
third  person  is :  he  is  not  a  stranger  to  the  apprentice, 
but  identified  with  him.  There  the  parties  were  the 
roaster,  the  apprentice,  and  bis  &tber.  The  master 
covenanted  to  teach,  the  apprentice  to  serv6,  and  the 
father  to  provide  clothing ;  and  each  party  bound  him- 
self to  the  other  fer  the  performance  of  all  the  covenants 
in  the  indenture.  The  apprentice  having  absented 
himself,  the  father  was  sued  and  held  liable.  Why 
might  it  not  have  been  urged  as  an  answer  to  that  action, 
that  it  was  the  duty  of  the  master  to  compel  the  ap* 
prentice  to  stay  and  serve,  if  that  were  the  true  meaning 
of  the  indenture  ?  The  plea  in  this  case  states,  in  eflbct, 
^*  I  did  perform  the  covenants  as  long  as  the  apprentice 
gave  me  an  opportunity  of  doing  so  ;**  and  I  am  of 
opinion,  that  the  master  did  not  covenant,  that  the 
apprentice  should  stay  and  learn,  and  that,  consequently, 
he  is  not  liable  for  the  alleged  non-perfbrmanoe  of  the 
covenants  to  teach  and  provide  for  him.  On  the  con- 
trary, the  stipulation  for  the  service  of  the  apprentice 
rather  comes  from  the  plaintifi;  If,  then,  the  plea  is 
good,  the  subsequent  pleadings  are  bad.  The  repli- 
cation states  a  refusal  by  the  defendants  to  take  back  the 
apprentice,  and  that  they  thereby  discharged  him.  In 
answer  they  say,  that  another  relation  had  been  con- 
tracted by  the  apprentice  which  took  away  his  power  to 
return.    In  answer  to  that,  and  in  order  to  make  the 

masters 
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1827*        masters  liable  for  not  taking  him  back,  at  all  events  an 
offer  to  return  should  have  been  alleged.  ' 


HUOHBS 

against 

HvHPHliKTfl. 


HoLROYD  J.  I  think  that  the  defendants'  plea  in  this 
cose  is  good,  and  that  the  subsequent  pleadings  to  avoid 
it  are  bad;  the  defendants  are,  therefore,  entitled  to 
judgment.  I  agree  with  the  cases  that  have  been  cited 
as  to  the  performance  of  covenants  to  or  hy  strangers, 
but  in  this  case  Owen  Hughes  is  not  a  stranger.  It  is 
true  that  the  execution  of  the  indenture  by  him  and  the 
plaintiff  is  not  averred,  but  they  are  stated  to  be  parties 
to  the  deed.  In  the  case  of  indentures  of  apprentice- 
ship, the  master  and  apprentice  are  in  opposite  relations, 
and  there  is  generally  some  third  person  making  sUpu- 
lations  on  behalf  of  the  latter.  The  intent  of  the  instru- 
ment is,  that  the  master  shall  do  his  best  endeavours  to 
give  instructions,  and  the  apprentice,  by  himsd^  -or  a 
third  person  for  him,  covenants  that  he  will  accept 
instruction. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opioion. 
Ovoen  Hughes  was  put  apprentice  to  the  defendants,  and 
they  covenanted  to  use  their  best  endeavours  to  instruct 
him ;  but  when  the  apprentice  absented  himself  it  be- 
came impossible  to  perform  that  covenant  any  longer. 
Then  it  is  said  that  the  absence  of  the  apprentice  is  no 
excuse,  because  he  is  a  stranger  to  the  indenture. 
There  is  no  averment  of  his  sealing  the  deed,  and, 
therefore,  in  some  respects  he  may  be  said  to  be  a 
stranger,  but,  as  regards  the  present  question,  it  is 
otherwise ;  and  I  thmk  he  is  so  far  identified  with  the 
plaintiff  that  his  default  is  the  default  of  the  plaintiff, 
and,  therefore,  an  answer  to  the  action. 

Judgment  for  the  de&ndantai 
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1827. 


W.  R.  Browne  against  Lee. 


ASSUMPSIT  for  454./.  8s.,  as  so  much  money  paid  Wh*w  an 
nuity-deed  con- 

by  the  plaintiff  to  the  use  of  the  defendant     Plea,  tained,  besides 

/•  .  1  1         1   /•      1  covenanls  to 

nrst,    non-assumpsit;    and,    secondly,    the   defendant's  pay  the  an. 
bankruptcy  and  certificate.     At  the  trial  before  Lord  assignment  of 
Tenterden  C.  J.,  at  the  London  sittings,  before  Michaelmas  J^ring'the 
term  1825,  a  verdict  was  found  for  the  plaintiff,  subject  JJIJi^t^^J^JeU 
to  the  opinion  of  this  Court  on  the  following  case:  described  in  the 

^  "  memonal  as  a 

By  indenture,   made   the   24'th   of  November  1818,  "grant of an- 

'  nuity." 

between  J.  H.  Browne  of  the  first  part;   the  plaintiff     One  of  three 

co-sureties  for 

of  the  second  part ;  the  defendant  and  H.  H.  Browne  the  payment  of 
of  the  third  part;  B.  Hej/  of  the   fourth    part;   and  paid  money  on 
T.  Norton  of  the  fifth   part ;  J.  H.  Browne,   in   con-  ^^^^y  ^,er* 
sideration  of  2000/.,  paid  in  manner  in  the  indenture  ^*  ^^T^ 

'   *^  or  a  co-surety : 

mentioned,  covenanted  with  B.  Hey  to  pay  for  his  use  P®**^'  ^^\}^^, 

•^         *    -^  latter  was  hable 

one   aimuity   of    230/.   IO5.   during  the   life   of    him,  to  an  action  for 

contribution, 

«7.  H.  Browne ;  and  the  plaintiff,  the  defendant,  and  //.  although  he 

had  obtained 

H.  Browne,  jointly  and  severally  covenanted  and  agreed  his  certificate, 
with  the  said  B.  Hey,  his  executors,  &c.,  that  they  would,  one  surety 
effectually  guarantee  the  payment  of  the  annuity  to  B.  Jbe value^ofOie 

annuity  under 
the  commiAsiun  against  his  co-surety ;  but  that  he  could  not  at  law  be  compelled  to  repay 
more  than  one  third  of  the  sum  paid  on  account  of  the  annuity,  although  the  third  suretjr 
had  become  insolvent  at  the  time  of  such  payment. 

The  grantor  of  an  annuity  asisigned  it,  together  with  all  securities,  for  a  Taluable  consider- 
ation to  W.,  but  port  of  the  consideration-money  belonged  to  B.,  one  of  tfie  co-sureties  for 
payment  of  the  annuity,  and  it  was  agreed  by  deed,  between  A,  and  li,,  that  the  former  should 
retain,  out  uftbe  annual  payn^ents,  sufficient  to  pay  him  the  principal  sum  advanced,  and 
interest ;  and  that,  when  he  should  have  been  paid  principal  and  interest,  the  annuity  should 
be  for  the  benefit  of  B. :  Held,  timt  the  annuity  was  not  thereby  extinguished!  but  that  it 
continued  a  subsistin^r  annuity  betwien  the  several  co-sureties,  and  that  B»  having  paid 
money  to  A,  on  account  of  it,  the  other  sureties  were  liable  to  contribution : 

iluld,  also,  that  although  the  btock  assigned  for  further  securing  the  annuity  would 
ultimately  revest  in  B*f  by  the  deed  made  between  him  and  A.,  that  did  not  discharge  the 
other  sureties. 

Vol.  VI.  Z  z  Hey, 


Lex. 
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1827.        Hey^  and  would  well  and  truly  pay  to  him,  J3.  Hey^  oq 
— ■""       demand,  all  or  such  part  of  the  annuity  as  should  be 
against       in  arrear,  together  with  all  costs,  &C.5  which  should  or 
might  have  been  incurred  by  him,  J3.  Hey^  in  conse- 
quence of  the  non-payment  of  the  same,   or  any  part 
thereof.     The  plaintiff,  also,  by  the  same  deed,  at  the 
request    of  J.  i/,  Braame^    granted,     sold,    assigned, 
transferred,  set  over,  and  confirmed  unto  the  said  T. 
Hortouy   his   executors,   &c.,   all  that   the  balance  or 
residue,  or  so  much  as  should  remain,    of  the  sum  of 
5000/.  4  per  cent  annuities  therein-mentioned,  (after 
setting  apart  and  deducting  the  principal  sum  of  2000/^as 
thereinbefore  was  mentioned,)   to  which   the  plaintiJ^ 
his  executors,  &c.  should  or  might  become,  or  if  the 
said  indenture  had  not  been  made,  would  have  become 
entitled  upon  the  decease  of  one  Johnson  therein-men- 
tioned,   under    the   will    of   H.  H.  JBrownc   deceased 
The  annuity  was  payable  by  quarterly  payments  on  the 
24th  of  February ;  S^th  of  May ;  the  S^th  of  Augud; 
and  the  24th  of  November  in  each  year.     This  indenture 
was  duly  executed   by  all   the  parties.      A    memorial 
pursuant  to  the  5.0  G.  3.  was  enrolled  on  the  4th  De- 
cember 1818,  and  in  the  column,  headed  '*  nature  of  the 
instrument,"  were  the  words  "  grant  of  annuity.'*    Aboat 
the  beginning  of  1821,  J".  H,  Browne^  the  grantor,  and 
H. H.  Browney  one  of  the  sureties,  became  insolvent; 
and  on  the  SOlh  of  June  1821,  a  commission  of  bankrupt 
was  issued  against  the  defendant,  under  which  he  was 
found  bankrupt,  and  duly  obtained  his   certificate  on 
the  11th   of  September   following.     At  the  time  such 
commission  issued,  there  were  two  quarterly  payments 
of  the  annuity  due  and  unpaid.     After  the  defendant's 
bankruptcy,  the  plaintiff,  his  co-surety,  made  the  fol- 
lowing 


Lbs. 
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lowing  payments  in  respect  of  the  arrears  of  the  annuity,        1827. 
viz.,  1  lOZ.  on  the  2 1st  of  January  1822,  and  100/.  on  the        

Browne 

5th  of  November  1822 ;  the  plaintiff  received  from  the        a^ina 
defendant,  on  the  17th  of  the  same  month  of  November 

1822,  702.  as  being  in  satisfaction  of  one-third  of  the 
said  sum  of  110/.,  and  100/.,  together  with  costs,  upon 
a  settlement  between  them  of  two  actions  then  pending 
in  respect  of  such  payments.  Subsequent  to  this  trans- 
action, viz.,  on  the  8th  of  October  1828,  the  plaintiff 
paid  to  Mr.  Hey  76L;  and  on  the  17th  of  November 

1823,  the  defendant  paid  the  plaintiff,  under  threat  of 
arrest,  the  further  sum  of  67/.  lOd.  for  contribution, 
and  the  plaintiff's  attornies  thereupon  gave  the  following 
receipt,  without  any  specification  as  to  time :  ^*  Received 
17th  November  1823,  of  Mr.  Lee^  67/.  lOd.  in  re- 
spect of  Mr.  W.  R.  Braum^s  claim  on  him  for  con- 
tribution for  Mr.  Hei/s  annuity .'*     On  the  1st  of  May 

1824,  there  being  at  that  time  arrears  of  the  annuity 
due,  Hey^  by  indorsement  on  the  indenture,  in  consider- 
ation of  1995/.,  granted,  sold,  and  assigned  this  annuity 
to  Wilkinson^  his  executors,  &c.,  and  the  full  benefit  and 
advantage  of  all  covenants,  powers,  and  remedies  thereby 
given  for  securing  and  enforcing  payment  of  the  annuity, 
and  all  the  estate,  title,  and  interest  of  him  {Hey)  therein 
and  thereto ;  habendum  to  Wilkinson  thenceforth  during 
the  natural  life  of  «7.  H.  Browne^  subject  to  the  proviso 
for  re-purchase  therein  contained ;  and  further  nil  arrears 
of  the  quarterly  or  other  payments  of  the  annuity  then 
due  and  unpaid,  and  all  costs  and  expences  on  account 
thereof,  or  of  the  non-pnyment  thereof,  and  also  the 
judgment  entered  up  by  virtue  of  the  warrant  of  at- 
torney  therein-mentioned   against  «7.  H.  Browne,   the 
defendant,  the  plaintiff,  and  H.  H.  Brovme,  at  the  suit 
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1827.        of  Heyy  in  the  court  of  King's  Bench,  for  lOOOl.,  and 
"        all  sums  of  money  thereafter  to  become  payable  for  the 

Qg<AnA        redemption  or  re*purchase  of  the  annuity,  or  otherwise 
in  relation  thereto*     ^Habendum,  the  same  to  JVilUnscmj 
his  executors,  &c.,  as  his  and  their  own  proper  goods^  and 
chattels,  and  efiects,  absolutely.     By  another  indenture 
of  the  same  date,  viz^  1st  oi  May  1824^  made  betweeo 
Wilkinson  of  the  one  part,  and  the  plaintiff  of  the  other 
part;  after  reciting,   amongst  other    things,   that  Ae 
sum  of  995^,  part  of  the  said  sum  of  1995^  the  ooo- 
sideralion-money  before  mentioned,  for  the  purchase  of 
the  annuity  and   the  arrears   thereof^    and    the  costs, 
charges,  and  expences  aforesaid,  was  the  money  of  the 
plaintiff,  W.  IL  Brownty  and  not  the  money  of  WSkhh 
soTii  but  that  1000/.,  the  residue  thereof^  was  the  monej 
of  Wilkinson ;  and  that  upon  the  treaty  for  the  purchase 
of  the  annuity  by   Wilkinson  from  Hey^   it   Iiad  bed! 
agreed  between   Wilkinson  and  the  plaintiff^   that  tbe 
annuity,  with  the  arrears  thereof,  and  the  securities  for 
the  same,  should  be  so  purchased  by  or  in  the  Dame  of 
Wilkinson^  to  secure  to  him  the  repayment  of  tbe  siud 
sum  of  1000/.  and  interest,  and  then  for  the  benefit  of 
the  plaintiff,  W.  R.  Browne^  it  was  witnessed,   that  in 
pursuance  of  the  agreement,  and  for  better  securing  the 
payment  of  the  1000/.,  part  of  the  1995/L,    Wilhnstm 
should  stand  and  be  possessed  of  the  annuity  and  the  ar- 
rears, and  the  other  securities  for  the  same  upon  trust; 
that  he,  WiUcinsoji,  should  receive  and  enforce  payment 
of  the  same,  when  and  as  the  same  should  from  time 
to  time  become  due ;  and  should  take  and  prosecute  all 
actions,  &c. ;  and  out  of  the  monies  to  be  received,  to 
retain  and  repay  himself  the  1000/.  advanced  by  him, 
and  interest  at  the  rate  of  6U  per  cent  from  tbe  date 
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thereof,  and  subject  thereto  for  the  absolute  benefit  of  the  1827. 
fiaintiffs  and  the  plaintiff  covenanted,  that  he  would  on 
demand  pay  or  cause  to  be  paid  to  Wilkinson  the  10002.,  a^i^ 
and  would  in  the  meantime  pay  to  him,  Wilkinson^  SL  per 
cent,  interest  for  the  same,  such  interest  to  be  payable 
half-yearly  from  the  date  of  the  said  indenture.  In 
making  the  above  arrangement  with  the  grantee,  Hey^ 
by  which  he  assigned  the  annuity  to  Wilkinson  for  1995/., 
the  parties  made  up  the  account,  taking  it  as  a  mort- 
gage at  5/.  per  cent  from  the  beginning,  and  giving 
credit  for  the  difference  between  5U  per  cent,  upon  2000/. 
and  the  annuity.  The  grantee  was  entitled  to  more* 
After  the  assignment  to  Wilkinson^  he  received  from  the 
plaintiff  by  credit,  on  transactions  of  business,  sums 
equal  to  the  amount  of  the  annuity,  up  to  December 
1824>,  and  gave  a  receipt  as  for  the  annuity,  but  he 
considered  the  money  as  interest,  and  partial  payment 
of  his  principal. 

F.  Pollock  for  the  plaintiff.  If  the  grant  of  annuity 
in  this  case  were  void  for  want  of  a  sufficient  memorial, 
perhaps  it  could  not  be  said  that  the  plaintiff  has  been 
compelled  to  pay  money  on  account  of  the  annuity. 
The  instrument  by  which  the  annuity  is  secured,  is 
described  in  the  memorial  as  a  ^^  grant  of  annuity." 
A  covenant  to  pay  an  annuity,  may  be  described  in  the 
memorial  as  a  grant.  It  has  been  held,  that  where  the 
grantor  of  an  annuity  secured  it  by  a  bond,  whereby  he 
bound  himself  his  heirs,  &c.  it  was  not  necessary  that 
the  memorial  of  the  bond  should  describe  it  as  buiding 
his  heirs,  Horwood  v.  Underhill  (a).     So  where  an  an- 

(a)  4  Taunt,  546. 
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noity  was  granted  by  an  indenture  which  also  c 
a  release  of  a  former  annuity,  i(  was  held  suffident 
describe  the  annuity  deed  as  tbe  grant  of  an  lUinaK 
Crmcl/ier  v.  Wmt-xorth  [a).  Tliat  case  is  precisely 
point.  Tho  plaintiff,  then,  having  paid  money  ( 
account  of  this  luniuity,  has  n  right,  in  a  court  < 
law,  to  call  upon  the  defendant*  Iiis  co-sure^,  I 
contribute  that  projwnion  of  the  sum  paid,  which  h 
ODght  in  justice  to  hare  paid  himself.  The  right  t 
contribution  is  hinted  by  Lord  Eldon^  in  CraylAornei 
Swiftlntrnf  (6),  to  depend  rather  upon  r  prtiicipte  o 
equity  than  contract,  unless  in  tbe  sense,  thnt  the  prin 
ciple  of  equity  being  established,  a  contract  maybei* 
ferred  from  the  implied  knowledge  of  that  principle  b] 
all  persons.  The  right  resulu  from  a  fixed  princij^i^ 
justice,  for  as  the  creditor  has  a  right  to  resort  U>iiq 
of  the  suretiea  for  the  whole,  or  to  each  for  bit  propn- 
tion,  if  he  from  partiality  to  one  surety  will  not  cafom 
it,  the  law  gives  tbe  same  right  to  t!ie  other  surety,  aoA 
enables  him  to  enforce  it.  Natural  justice  requires,  thil 
the  surety  having  become  security  with  others,  shall  nX 
have  the  whole  thrown  upon  him  by  the  choice  of  the 
creditor,  not  to  resort  to  remedies  in  bis  power,  tiie 
effect  of  which  would  be  an  equal  contribution.  In  ^ii 
case  there  were  three  co-sureties.  One  is  insolvent 
Another  has  paid  a  sum  of  money,  for  which  all  lirtt 
were  jointly  and  severally  liable.  Justice,  therefore, 
requires,  that  as  each  of  the  sureties  was  liable  for  ibc 
whole,  the  one  who  has  paid  the  whole  should  recotw 
a  moiety  from  tbat  co-surety  who  alone  is  in  a  situation 
to  reimburse  him;  and  itpun  this  principle  in  eqtiiiT, 
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two  out  of  three  sureties  were  compelled  to  pay  each  1827. 
a  moiety,  the  third  having  become  insolvent,  Peter  v. 
Rich  {a).  Then  the  next  question  is,  whether  the  plain-  agavMt 
tiff's  demand  is  barred  by  the  defendant's  certificate  ?  and 
that  depends  on  this,  whether  he  could  have  proved  his 
debt  under  the  commission  of  bankrupt  issued  against 
the  defendant,  for  the  statute  49  G.3.  c.  121.  s.  8.  applies 
only  to  those  cases  where  the  surety  is  in  a  condition 
to  prove.  Here  the  plaintifi^  as  surety,  could  not  prove, 
for  it  was  uncertain  whether  he  ever  would  have  any 
claim  against  the  defendant,  his  co-sure^.  He  could 
only  have  a  claim  against  him  by  the  default  of  the 
principal.  In  Flanagan  v.  JValkins  (6),  it  was  held  tliat 
a  surety  under  an  annuity  deed  was  not  entitled  to  prove 
the  value  of  the  annuity,  as  a  debt  under  a  commission 
against  the  grantor.  The  last  question  is,  was  the  an- 
nuity extinguished  by  the  deed  of  the  1st  May  1824? 
The  annuity  was  assigned  by  the  grantee  to  Wilkinson 
for  19951.  Part  of  that  sum  was  the  money  of  the 
plaintiff,  and  part  the  money  of  Wilkinson.  The  annuity 
was  to  be  a  security  to  Wilkinson^  for  the  repayment  of 
bb  1000/.;  he  was  by  receiving  the  annuity  from  time 
to  time  to  pay  himself  that  sum  and  interest,  and  then 
the  annuity  was  to  belong  to  the  plaintiff.  But  still, 
as  between  the  plaintiff  and  defendant,  it  continued 
a  subsisting  annuity.  The  original  grantor  continued 
liable  to  pay  it  to  Wilkinson'^  and  Wilkinson  was  the 
person  beneficially  interested  in  it,  until  the  1000/.  and 
interest  were  paid. 

E.  H.  Alderson  contrL     The  instrument  in  question 
is  not  properly  described ;  it  is  not  merely  a  grant  of  an 

(o)   1  Cha.  Ca,  34.  (6)  5  B.  i  A.  186. 
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uiDuity,  but  coDtains  an  assiginDenc  of  stock  as  a  fbnbe 
sociirit}-  to  the  grantee ;  and  on  this  accooot  the  cme  i 
.dUtinguUhable  from  Croadur  v.  ffVnAujrtA  (a).  Tb 
aa  of  psrliament  requires  that  the  natare  of  the  iriMli 
instrument  should  be  described  in  the  monoriai.  Hen 
tlie  nature  of  the  instnunent  u  described  oalir  in  pvt 
Secondly,  the  deieodant  is  at  Law  only  liable  to  pay  U 
proportionate  share,  being  one  third;  Deering  v.  Tk 
£aTl  of  Witichdtttt  {b),  CmseU  v.  Edward*  {c).  Bn^ 
thirdly,  even  as  to  thi«  omount,  the  dcfimdant  n  <B^ 
charged  by  lus  certificate.  The  <|ue«tloa  now  it,  wbtther 
tile  defendant,  at  the  time  when  the  taoDCf  was  paU 
by  the  plaintiff  remained  liable  to  the  person  to  whoo 
U  was  so  paid?  He  was  not  liable  if  that  penca 
could  have  proved  under  the  commission.  By  thesM- 
49  G.  3.  c.  121.  f.  17.,  it  is  competent  for  sny  amuii^ 
creditor  of  tlie  bankrupt  to  proTe  under  the  comnunN* 
as  a  creditor,  for  the  value  of  his  annuity ;  and  the  cer- 
tificate u  made  a  bar  against  ati  demands  in  respect  of 
inch  annuity,  the  arrears  and  fature  payments  thereof 
in  the  same  manner  as  it  would  be  witfa  respect  to  tej 
other  debt  which  might  be  proved  under  the  commit 
sion.  The  value  of  the  annuity  is  conudered  as  a  debt 
The  grantee  of  the  annuity,  therefore,  might  haw 
proved  his  debt  under  the  commission.  Conseqnentl;, 
the  grantee  of  the  annuity  was  an  annuity  creditor  of 
the  defendant.  In  Baxter'y.  Nichols{d),  the  baokntplc; 
and  certificate  of  one  of  several  sureties  Air  the  paynwnt 
of  an  annuity  was  held  to  discharge  him.  It  is  tnit^  thil 
there  the  bankrupt  was,  by  the  terms  of  the  annni^  deed, 

(o)   Awe,  366.  (b)  S  Ba*.  $  PU.  27a 

(c)  2  Bot.  4;  Pul.  2fiP,  (d)  1  Taunt.  90. 
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made  a  joint  covenantor;  but  it  appeared  upon  affidavit        18^7. 
that  he  was  only  a  surety.     If  so,   then  the  grantee        — — 

BftOWMB 

might  have  proved  the  value  of  the  annuity,  under  the  agmnu 
commission  issued  against  the  defendant,  and  the  latter 
is  discharged  by  his  certificate.  Lastly,  the  plaintiii^ 
before  he  made  these  payments,  purchased  the  grantee's 
interest  in  the  annuity;  for  although  Wilkinson  con- 
tinued the  nominal  assignee,  the  substance  of  the  trans- 
action was,  that  the  plaintiff  became  the  assignee  of  the 
grantee ;  and  if  so,  the  annuity  was  thereby  extinguished, 
the  plaintiff  being  in  fact  both  the  person  to  pay  and  to 
receive  it.  If  this  were  so,  then  the  payments  made 
subsequently  to  the  1st  o(  May  1824  were  not  annuity 
payments,  for  which  alone  the  defendant  could  be  liable 
as  surety.  Besides,  by  this  arrangement,  the  relative 
situation  of  the  defendant  as  surety  was  altered,  for  the 
plaintiff  had  originally  conveyed  property  to  the  grantee, 
for  the  better  securing  of  the  annuity:  and  by  this 
transaction,  that  property  as  well  as  the  annuity  becom- 
ing again  vested  in  the .  plaintiff,  the  defendant  would 
lose  the  benefit  of  that  additional  security  for  the  ar- 
rears which  might  become  due. 

Batley  J.  I  am  of  opinion  that  the  plaintiff  in  this 
case  is  entided  to  recover  one-third  of  the  money  which 
he  has  paid  on  account  of  this  annuity.  In  equity,  in- 
deed, in  the  case  oi  Peter  v.  Bich  (a),  where  one  of  three 
sureties  had  paid  a  sum  of  money,  it  was  held,  that  he 
was  entitled  to  recover  one  moiety  from  another  of  the 
co-sureties,  the  third  having  become  insolvent;  but  I 
think,  that  at  law,  one  of  three  co-sureties  can  only  re- 

^  (a)  1  Cka.  Ca.  34. 
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1827.        cover  against  any  one  of  the  others  an  aliquot  pnv 
'  portion  of  the  money  paid,  regard  beinir  had  to  the 

agfiinu        number  of  sureties.     But  it  is  objected  for  the  denaotd- 
ant,  that  the  memorial  is   insofficieiit,  because  it  de- 
scribes the  instrument  by  which  the  annuity  is  secured, 
merely  as  a  *^  grant  of  annuity."    The  stat.  53  G.3.  c.  141. 
s.  2.  requires,  *^  that  a  memorial  of  every  deed,  of  the 
names  of  the  parties,  of  the  witnesses,   of  the  persons 
for  whose  lives  the  annuity  is  granted,  and  of  the  per- 
sons  by  whom  the  same  is  to  be  beneficially  received, 
shall  be  enrolled  in  the  High  Court  of  Chancery,  in  the 
form  and  to  the  effect  following,  with  such  alterations 
therein  as  the  circumstances  or  nature  of  any  particular 
case  may  require."     The  enacting  clause  does  not  fa 
terms  require  the  nature  of  the  instrument  to  be  de- 
scribed;  but  the   schedule  which   follows    this   clause 
contains  several  columns,  one  of  which  is  headed  ^^  Na- 
ture of  the  Instrument ;"  and  under  that  head  there  is 
given  an  instance  of  the  description  of  the  nature  of  the 
instrument  which  the  statute  requires,  viz.  ^^  Lease  and 
release,"  "  Warrant  of  attorney  to  confess  judgment," 
^^  Bond  in  penalty."    The  statute  imposes  no  obligadon 
on  the  parties  to  describe  the  property  on  which  the  an- 
nuity  is  secured.     The  object  of  the  statute  was,  that 
such  a  description  should  be  given  as  to  enable  a  parly, 
on  looking  at  the  memorial,  to  claim  the  copy  under  the 
fifth  section.     In  Butler  v.  Capel  (a)  an  instrument  was 
described  in  the  memorial  as  an  assignment  of  certain 
leasehold  premises ;  it  was,  in  fact,  an  under-lease,  and 
that  was  held  to  be  a  sufficient  description  of  the  nature 
of  the  instrument,  within  the  meaning  of  the  act  of  par- 

(a)  2  J9.  j-C.  251. 
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liameut;  and  it  was  said  by  the  Court,  that  the  statute        1827. 
did  not  require  an  instrument  to  be  'described  strictly       — — 

^  "         Browmk 

according  to  its  legal  effect.  The  words  ^^  grant  of  an-  oRainat 
nuity"  are  as  true  a  description  of  the  nature  of  an  in- 
strument by  which  an  annuity  is  secured,  as  the  words 
<<  lease  and  release."  They  convey  as  much  information 
as  the  legislature  intended  to  be  conveyed  by  the  de- 
scription of  the  nature  of  the  instrument  within  the 
meaning  of  this  act  of  parliament.  But  then  it  is  con- 
tended, that  the  defendant,  having  become  bankrupt,  is 
exonerated  by  his  certificate  from  any  obligation  to  re- 
imburse the  plaintiff  any  portion  of  the  sum  of  money 
he  may  have  paid  on  account  of  the  annuity  since  the 
bankruptcy.  The  plaintiff  and  defendant  were  co-sure- 
ties for  the  grantor  of  the  annuity,  and  the  latter  has 
made  default.  The  stat.  49  G.  S.  c.  121.  s.  17.  enacts, 
^^  that  it  shall  be  competent  to  any  annuity  creditor  of 
any  person  against  whom  a  commission  of  bankrupt 
shall  issue,  to  prove  under  the  commission  for  the  value 
of  such  annuity,  which  value  the  commissioners  are  to 
ascertain;  and  the  certificate  of  every  bankrupt  under 
whose  commission  such  proof  shall  be  or  might  have 
been  made,  shall  be  a  discharge  of  such  bankrupt'' 
That  clause  applies  to  annuity  creditors  only.  Was  the 
plaintiff  an  annuity  creditor  of  the  defendant  ?  I  think 
he  clearly  was  not.  Hey^  the  grantee  of  the  annuity,  was 
not  an  annuity  creditor  of  the  defendant,  who  was  only 
liable  in  case  the  grantor  made  default.  Hey  was  the  an- 
nuity creditor  of  the  grantor.  Besides,  how  could  a  value 
be  put  on  the  plaintiff's  interest  in  this  annuity  ?  The 
value  of  an  annuity  for  life  is  estimated  by  considering 
it  as  an  annuity  for  that  number  of  years  which  is  the 
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prolnble  dmtioB  of  tW  life  far  wUA  k.  it  pMtid. 
TbatistiMvslMoflWiBtemtarihcgnaaafe.  Babv 
is  tbe  nine  a(  tbc  iaterot  of  •  sarttj  to  be  cwicaW*ri? 
UeacTcrwtUbe  liable  if  hb  princip^  does  hu  doty,  MJ 
may,  paiapt,  accr  be  called  Dptm  to  psjr  aoj  ting. 
It  seenu  tu  me,  that  tbt*  is  nnt  ■  case  in  which  ik 
pUtoiiff  could  prore  tbe  nlu  oT  thu  anouity  as  •  dehl 
under  ibe  ccimmuaioD.  Bartrrv.  Stckoh{m)  B  rnH'm 
point,  becntuc  tber«  the  cjnestion  arose  between  gOttK 
and  grantee.  A«  between  the  gtaniee  and  the  6mt 
pcTMinB  who  bad  tn  that  cste  granted  tbe  aniuittj,  txk 
of  tbe  Utter  ww  an  annuity  debtor.  Thai  dearij  wat  a 
case  within  ifae  aManiog  of  Uie  Kt  of  pariJammL  S» 
another  objection  u  mad^  that  Uie  plaiotiffhas  ndrMel 
tlic  annuitj-,  that  it  was  thereby  exlinguirited,  and,  uioae 
quently,  tliol  tbe  money  paid  bv  tbe  plaintiff  to  IIIUt^ 
aofli,  woa  not  a  paymeat  made  on  arcimat  of  die  vaai^t 
and  that  tlie  defeDdant  is  under  no  obltgatioa  to  roo- 
tribute  towards  that  paymenL  The  plaintiET  and  the 
defendant  were  squali  jure  before  the  1st  of  .Ifizv,  they 
b^ng  co-sureties  for  tbe  payment  of  an  annuity  lo  tlic 
grantee  Hey.  It  is  said,  that  tbe  plaintiff  put  an  end  in 
the  annuity,  and  extinguished  it  by  tbe  deeds  of  the  IK 
of  May.  The  mode  by  which  tlie  plaintiff  carried  into 
effect  the  arrangement  between  him  and  Jf^i/itKion,  coa- 
tinued  the  annuity  as  between  the  plaintiff  and  tbe 
defendant-  Wilkiason  stood  in  tbe  place  of  Hey,  die 
former  grantee,  and  became  entitled  to  receive  the 
annual  payments.  It  is  true,  that,  as  between  JV^khuat 
and  the  plmotifT,  tbe  farmer  was  only  to  receive  lOOOL 
and  interest    and  that  atier  payment  of  that  sum  aixl 

(u)  1  ra.nU,  90, 
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interest,  the  plaintiff  was  to  receive  the  annual  pay-  1827* 
roents.  But  at  the  time  when  the  plaintiff  made  the  — — 
payments  in  respect  of  which  he  seeks  to  recover  con-  agamM 
tribution,  Wilkinson  was  entitled  both  at  law  and  in 
equity  to  receive  them ;  the  annuity  was,  as  between  the 
plaintiff  and  defendant,  a  subsisting  annuity.  But  it  is 
then  said,  that  by  this  transaction  of  the  1st  of  Mcnf 
1824',  the  relative  condition  of  the  defendant  as  a  surety 
was  altered,  and  consequently  he  is  discharged.  The 
plaintiff  had  pledged  certain  4  per  cents,  as  a  further 
security  for  the  payment  of  the  annuity,  and  it  is  said 
that  as  he  is  substantially  the  purchaser  of  the  annuity, 
his  co-sureties  will  be  deprived  of  the  benefit  of  this 
additional  security.  Looking  at  the  nature  of  the 
deed,  it  seems  to  me  that  this  transaction  has  not 
the  effect  of  releasing  the  surety.  Three  persons 
guarantee  tlie  payment  of  the  annuity  by  the  grantor  to 
the  grantee.  The  legal  operation  of  that  guaranty  is, 
that  if  one  of  those  persons  be  called  upon  to  pay  the 
annuity,  he  may  call  upon  the  others  for  contribution* 
But  there  is  another  clause  in  a  subsequent  part  of  the 
deed,  by  which  one  of  the  sureties  pledges  certain  pro- 
perty as  a  further  security  for  the  payment  of  the  an- 
nuity. If  that  clause  was  intended  for  the  benefit  of  the 
sureties,  then  any  arrangement  which  would  have  the 
effect  of  depriving  them  of  that  benefit,  would  discbarge 
them.  But  that  clause  purports  to  have  been  inserted 
at  the  request  of  the  grantor  of  the  annuity,  and  was 
introduced  for  the  purpose  of  giving  a  better  security  to 
the  grantee,  and  not  for  the  purpose  of  releasing  the 
sureties  from  the  responsibility  which  they  had  incurred 
by  a  prior  clause  guaranteeing  the  payment  of  the 
annuity. 

HOLROITD 


Lu. 


702  CASES  IN  EASTER  TERM 

1827.  HoLROYD  J.     I  am  of  the  same  opinion.     It  seems 

"""■"       to  me  that  the  words  "  irrant  of  annuity,"  are  a  suffi- 
against        cient  description  of  the  nature  of  the  instrament,  within 
the  meaning  of  the  act  of  parliament.     I  am  also  clearly 
of  opinion,  that  the  17th  section  of  the  49  6. 3.  r.  121. 
does  not  apply  to  sureties  for  the  payment  of  an  annnityy 
but  to  annuity  creditors  only,  whose  interest  may  be 
ascertained  by  the  commissioners,  by  putting  a  value  oo 
the  annuity  itself.     But  how  is  the  interest  of  one  of 
several  co-sureties  for  the  payment  of  an  annuity  to  be 
valued  ?   He  is  liable  to  pay  only  in  default  of  his  prin- 
cipal, non  constat  tliat  he  will  be  called  upon  to  pay 
any  thing,  or  how  often,  or  what  sum.      It  is  impossible 
to  calculate  the  value  of  hb  interest.      I   also   think 
that  the  annuity,  as  between  these  parties,   was  not  ex- 
tinguished by  the  transaction  of  the  1st  of  JMiay  I824> 
but  that  it  continued  a  subsisting  annuity,  and  that  the 
plaintiff  afterwards  made  certain  payments  on  account  of 
it,  which  he  and  bb  co-sureties  were  liable  to  pay  by 
reason  of  their  having  become  sureties.    Then  it  is  said, 
that  by  reason  of  the  plaintiff's  having  assigned  certain 
property  as  a  further  security  for  the  payment  of  the 
annuity,  and  having  by  the  deed  of  the  1st  of  May  de- 
prived his  co-sureties  of  the  benefit  of  that  fund,  he  has 
discharged  them.    The  assignment  of  stocic  was  intended 
not  for  the  benefit  of  the  sureties,  but  of  the  grantee. 
Even  if  the  payment  had  been  made  out  of  that  fund, 
it  seems  to  me  that  the  co-sureties  would  have  been  liable 
to  contribute.     I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action  one-third  of  the  money 
which  he  has  paid  on  account  of  the  annuity. 

LiTTLEDALE  J.     I  am  of  the  same  opinion.     J  think 
that  the  instrument  was  properly  described  as  a  grant 

of 
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of  an  annuity,  and  that  it  was  not  necessary  to  describe        1827« 
Ae  further  provisions  which  the  deed   contained   for       „ 

^  Browvk 

better  securing  the  annuity.  I  also  think  that  this  is  not  agaitui 
a  case  within  the  49  G.  S.  r.  121.  5.  I7.9  because  tl}e 
plaintiff  was  not  an  annuity  creditor,  although  he  may 
be  a  creditor  in  respect  of  a  transaction  arising  out  oi  an 
annuity.  On  the  other  point,  I  agree  with  my  Brothers 
Bayley  and  Holroyd. 

Judgment  for  the  plaintiff. 


Peter  against  Kendal  and  Another. 


THIS  was  an  action  on  the  case  for  the  disturbance  Th«  owner  of  • 
ferrr  demisBd  it 

of  a  ferry.     The  declaration  stated  that  the  plaintiff  u>A.  by  parol  at 

1       /.  11  -I     n  ^  •  •      .  i*  a  certain  annual 

was  lawtuJJy  possessed  of  a  certam  ancient  ferry  over  a  j^nt.  jhe  lat- 
certain  river,  from  a  place  called  Bock^  otherwise  Blade  ^*^^^y^^\^ 
Bock,  in  the  parish  of  Saint  Minver,  in  the  county  of  *^2>le,"^ 

Cormoally  to  Padstow,  in  the  same  county,  and  from  p<»«i  to  be- 
come the  ser- 

Padstcm  to  the  said  place  called  B^k,  &c.,  for  carrying  ▼•nt  of  the  for- 
mer as  boat- 
and  conveying  within  the  said  ferry  all  passengers  and  man,  and  to 

account  to  him 

Other  persons  havmg  occasion  for  the  same,  and  the  ibr  all  money 

1  J  -I        /•    11  1  1  received  from 

horses  and  goods  of  all  such  passengers  and  persons,  puMngert, 

upon  being  al- 
lowed fixed  daily  wages.     This  was  assented  to  by  the  owner  of  the  ferry*  and  A,  became 
hb  servant,  and  received  the  stipulated  wages:   Held,  that  there  was  a  surrender  of  ^.'s 
interest  in  the  ferry  by  act  and  operation  of  law. 

In  an  action  on  the  case  for  the  disturbance  of  a  ferry,  it  is  sufficient  for  the  plaintiff  to 
prove  that  he  was  in  possession  of  the  ferry  at  the  time  when  the  cause  of  action  arose.  It 
is  not  necessary  for  the  plaintiff  to  allege  in  his  declaration,  or  to  prove  at  tbe  trial,  the 
payment  of  any  specified  sum  for  passage  money. 

Neglect  of  duty  on  tbe  part  of  the  owner  of  the  ferry  is  no  answer  to  the  action,  although 
the  crown  may,  on  that  ground,  repeal  the  grant  by  scire  facias  or  quo  warranto. 

The  owner  of  a  ferry  must  have  a  right  to  use  the  land  on  both  sides  of  the  water  for 
the  purpose  of  embarking  and  disembarking  his  passengers,  but  be  need  not  have  any 
property  in  the  soil  on  either  side. 

Q}i,  Whether  a  ferry  can  be  demised  without  deed? 

from. 
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from,  &c.,  to,  &c.,  lu  boats  kept  by  and  by  tlie  aulboriiy 
of  llie  piaintifF  Uicre  for  tliiit  purpose,  taking  for  U»c 
same  certain  reasonable  frcij^bts  and  ferryagea  to  the  said 
plaiiitili'  ia  that  behalf  due  and  of  right  payable ;  that 
defeudaiits  wrongfully  carried  divers  passengers,  Stc.  fur 
hire  in  a  certain  boat  over  and  (K:ross  the  river  where 
plaintifT  had  such  ferrj,  and  upon  the  said  lerrj-,  wherei>y 
the  plainliS'  lost  great  gains  and  profits,  and  vtas  dit* 
turbed  in  his  possessbn  of  the  ferry.  The  second 
count  stated  the  wrongful  carrying  to  be  in  a  boat  ef 
the  defendants,  and  near  to  the  said  ferry  of  tbe  plsinltC 
At  the  trial  before  GaseUe  J.  at  the  Bodmin  assizes,  My 
1826,  it  appeared  that  by  copy  of  a  court  roll  of  ite 
manor  of  Penmahie  of  the  2Pth  December  1 7*8.  Han- 
phrey  Arthur,'on<d  of  the  customary  tenants,  surrendered 
one  moiety  of  the  passage  from  Black  Rock,  within  tbe 
parish  of  Minver,  in  tbe  county  of  Cornwaii,  parcel  of 
the  customary  lands  of  the  said  manor,  and  part  of  the 
ancient  duchy  of  Conrjiall,  wilh  all  its  rights,  &c.,  lofje- 
ther  with  one  boat,  &c.,  upon  condition  that  JcaefA 
Pettr  might  be  admitleii  tenant  for  the  same,  to  hiin, 
his  heirs  and  assigns  for  ever,  according  to  tbe  custom 
of  the  said  manor.  The  admission  of  Peter  upon  this 
surrender,  and  his  admission  to  the  other  moiety  upon  tke 
surrender  of  Anne  A}thur,  were  also  proved  ;  and  it  »ai 
shewn  that  the  plaintiff  was  grandson  of  Joseph  Pdcr, 
the  surrenderee,  and  was  possessed  of  the  ferry,  with  % 
horse  boat,  and  small  boat,  which  carried  passc^ngen 
from  different  points  on  the  Sainl  SJinvcr  side  to  the 
quay  at  Padstow,  or  to  the  beach  above  or  below  tbe 
town,  according  as  the  tide  served.  The  land  on  die 
Saint  Minver  side  is  within  the  duchy  manors,  but  on 
the  Padstow  side  Uie  land  belonged  to  different  private 
persons. 
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persons.  At  Christmas  1825,  the  plaintiff  entered  into  1827. 
a  verbal  agreement  to  let  the  ferry  to  Brawn  for  a  year, 
for  14/.;  but  a  few  weeks  afterwards,  Brawn  finding  it  '  j^<^ 
unprofitable,  it  was  agreed  that  the  plaintiff  should 
take  the  earnings,  and  allow  him  Is.  9d.  a  day;  and 
he  continued  the  boatman  of  the  plaintiff  under  this 
agreement,  and  accounted  to  him  for  all  he  received, 
and  was  allowed  the  stipulated  sum  per  day.  The  de- 
fendant Kendal^  who  had  for  ten  years  rented  the  ferry 
in  conjunction  with  Brown,  began  in  February  1826  to 
ply  with  his  boat  to  carry  passengers  acrpss  the  river. 
He  never  made  any  charge,  but  received  what  the 
passengers  chose  to  give  him.     Upon  this  evidence,  it 

was  contended  by  the  defendant's  counsel  that  the 
plaintiff,  by  reason  of  the  demise  to  Brawn,  was  out  of 
possession,  and  that  the  action  ought  therefore  to  have 
been  brought  in  the  name  of  Brawn*  Secondly,  that 
there  could  not  by  law  be  a  ferry  unless  the  owner 
had  the  right  of  soil  on  both  sides  of  the  water;  and 
in  support  of  that  position,  SaviUe,  11.  pi.  29.  was 
cited,  where  it  is  said  to  have  been  held  for  law  in 
the  Exchequer  Chamber, "  that  a  ferry  is  in  respect  of  the 
landing-place,  and  not  of  the  water ;  that  the  water  may 
belong  to  one,  and  the  ferry  to  another;  and  that  in 
every  ferry  the  land  on  both  sides  of  the  Water  ought  to 
belong  to  the  owner  of  the  ferry,  for  otherwise  he  can- 
not laud  on  the  other  side."  Thirdly,  that  the  ferry  was 
not  shewn  to  have  a  legal  origin  either  by  customary 
grant  or  prescription,  the  duchy  having  been  in  the  crown 
within  the  time  of  legal  memory,  and,  therefore,  that  the 
allegation  that  this  was  an  ancient  ferry  was  not  made  out. 
The  learned  Judge  thought  that  this  being  a  possessory 
Vol.  VI.  S  A  action, 
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action,  the  plaintiff  had  mode  out  a  sufficient  case  to  ^ 
to  the  jury ;  but  on  these  points  he  reserved  liberty  1 
the  defendant  to  move  to  enter  a  nonsuit  in  the  ewat  i 
a  verdict  being  found  for  the  plaintifT  On  the  part  t 
the  defendant  it  was  then  proved  that  until  the  of 
position  boat  had  been  set  up,  the  ferry  had  bee 
badly  served;  that  the  public  sustained  much  inoao 
veniencc)  and  private  boats  had  ofien  put  passevgp 
across  in  consequence  of  the  nej^Iect;  and  that  tit 
fare  formerly  taken  was  Id.,  but  that  now  2d.  n 
cla'uned  and  paid.  The  learned  Judge  told  the  jort, 
that  although  there  appeared  to  have  been  great  ufr 
gleet,  for  which  the  plaintiff  might  have  beeu  Uable  lo 
an  action,  yet  as  it  was  admitted  there  was  no  abaa- 
donment  of  the  ferry,  the  plaintiff  was  entitled  u 
recover.  The  jury  having  found  a  verdict  acconlii^j 
with  1;.  damages,  a  rule  nisi  was  obtained  for  a  ODO- 
sBtt^  on  the  grounds  that  the  action  ought  to  have  bttf 
brought  by  Brown ,-  and  that  there  was  no  proof  tlut 
the  ferry  was  an  ancient  ferry ;  or  for  a  new  trial  oo 
the  ground  that  the  facts  proved  on  the  part  of  ibe 
defendant  were  an  answer  to  the  action. 

Carter  and  Coleridge  now  shewed  cause.  The  adioo 
was  properly  brought  in  the  name  of  the  plaintiff;  far 
altliough  an  agreement,  by  which  Brown  was  to  bin 
rented  the  ferry,  once  existed,  it  had  been  abaDdmed 
before  the  committing  of  the  act  compluned  of.  Brof» 
proposed  to  become  the  servant,  instead  of  the  teont 
of  the  plaintiff,  and  the  latter  assented  to  the  proposd 
made.  The  relation  of  master  and  servant  was,  tbe^^ 
fore,  substituted  for  that  of  landlord  and  tenant ;  ii>^ 
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the  plaintiff,  with  the  assent  of  Braom^  became  again  1827* 
possessed  of  the  ferry,  and  all  profits  arising  therefix)m ; 
that  operated  as  a  surrender,  by  act  and  operation  of  aganuf 
law,  of  Brown's  interest  in  the  ferry.  Then  it  is  said, 
that  a  l^al  origin  of  the  ferry  was  not  shewn  by  the 
court  rolls;  and  that  no  origin  by  prescription  could 
be  shewn,  because  the  duchy  had  been  in  the  crown 
within  the  time  of  legal  memory,  and  that  the  franchise, 
if  existing  before,  was  then  merged.  But  this  is  a  mere 
possessory  action  for  the  disturbance  of  a  franchise, 
and  as  against  a  wrong-doer  the  plaintiff  was  bound 
only  to  prove  a  possessory  title,  Blissett  v.  Hart  {a). 
Assuming  that  it  was  necessary  to  shew  a  prescriptive 
title,  it  ought  after  so  long  an  usage  to  be  presumed ;  for 
although  at  the  trial  it  appeared  that  within  the  time  of 
legal  memory  the  duchy  of  CommoaU  was  in  the  crown, 
yet  the  franchise  was  not  merged,  for  there  is  a  dis- 
tinction between  franchises,  which,  if  not  granted  to  a 
subject,  the  king  would  have  in  himself  as  wai^  estray, 
wreck,  &c.  and  those  which  a  common  person  may  have 
by  grant  or  prescription,  but  the  king  by  prerogative 
would  not  have,  as  warren,  fair,  market  with  toll,  &c.  If  the 
former  come  to  the  crown,  they  are  extinguished ;  but  if 
the  latter  come  to  the  crown,  they  remain  in  esse,  and 
are  not  extinct.  For  if  the  king  should  not  have  them  by 
this  means,  they  would  be  lost,  Heddy  v.  Wheelhouse  {h). 
A  ferry  is  a  liberty  by  prescription  on  the  king's  grant 
to  have  a  boat  for  passage  upon  a  great  stream,  for  car- 
riage of  horses  and  men  for  reasonable  toll  (c).  It  is 
not  a  franchise,  therefore,  which  the  king  would  have 

(a)  IFiUes't  Rep.  SOS.  (b)  Cra.  EHx.  591. 

(c)  Termes  de  la  Ley,  538. 
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1827.       in  himself  if  not  granted  to  a  common  person,  and, 
"^  therefore,  it  is  not  merged.     Then  as  to  the  objection, 

against  that  the  owner  of  the  ferry  has  not  the  soil  on  both  suks 
the  river,  the  case  cited  from  Saxnlle^  pi*  11.  is  not  law. 
It  is  clearly  sufficient  for  the  owner  of  the  ferry  to  have 
a  right  to  embark  and  to  disembark  passengers  on  both 
sides,  which  is  a  mere  easement  on  the  soil  of  another  (a\, 
Lastly,  the  neglect  of  the  plaintiff  did  not  destroy  his 
right  to  the  ferry,  although  it  might  be  a  ground  for  s 
repeal  of  the  franchise  by  scire  fiicias  or  quo  warraota 

Mannifig  contra.     The  demise  to   Braaan  could  not 
be  surrendered   without  a  note  in  writing  under  the 
statute  of  frauds,  29  Car.  2.  r.  S.  «.  S«      \JBajfiey  J.  This 
being  an  incorporeal  hereditament,  would  not  the  demise 
be  void  not  being  by  deed  ?]   No  objection  was  taken  ta 
the  sufficiency  of  the  demise  at  the  trial ;   the  plaintiff 
chose  to  rely  on  the  sulisequent  abandonment  of  the 
contract  of  letting.     If  the  plaintiff  had   confined  his 
evidence  to  the  possession  of  himself  and  his  ancestors, 
perhaps  the  Court  would  not  have  enquired  into  the 
origin  of  the  grant;  but  here  it  appeared  that  the  plain- 
tiff claimed  not  by  prescription,   but  by  a  customary 
grant.     It  was,  therefore,  necessary  to  shew  that  this 
was  a  customary  tenement,  gran  table  in   the  mode  in 
which  it  is  stated  to  have  been  granted.     Besides  whicb, 
the  possessions  of  the  duchy  being  inalienable  (i),  such 
a  conveyance  unexplained  is  an  evasion  of  the  statu- 
tory grant  of  1 1  JEf/w.  3.,  Sutton  Pook  case  (c).     This 

(a)   1 2  £««/,  554.  n. 

{b)  See  Uie  Prince's  case,  8  Co.  1.     Mann.  Estck.  Praci,  575. 

{e)    fFightw.  U9. 

grant 
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grant  being  within  the  period  of  legal  memory,  the  18S7. 
franchise  contended  for  must  have  merged  in  the  crown,  _ 
which  puts  an  end  to  any  title  by  prescription  or  by  ^gainst 
custom.  The  forfeiture  of  the  franchise  by  negligence 
might  not  only  have  formed  the  subject  of  a  scire  facias, 
but  might  have  been  enquired  into  by  quo  warranto; 
Maydenhead  Qtio  Warranto  {a\  a  proceeding  which 
supposes  the  party  is  not  legally  in  possession.  Next, 
there  can  by  law  be  no  good  franchise  of  a  ferry, 
unless  the  owner  has  the  property  in  the  soil  on  both 
sides  of  the  water.  That  was  decided  in  the  case  re- 
ferred to  in  SavillCf  and  the  decision  is  adopted  by 
Lord  C.  B.  Comyn  in  his  Digest^  tit.  Piscary  (B).  Again, 
under  the  words  certain  reasonable  freights  andfrrryagesy 
the  plaintiff  was  bound  to  shew  that  some  fixed  and 
determinate  payments  were  made;  whereas  here,  not 
only  was  there  no  evidence  of  a  fixed  and  determinate 
sum,  but  the  existence  of  such  a  claim  was  negatived  by 
the  evidence,  which  shewed  not  a  fixed,  but  a  fluctuating 
payment. 

Batlet  J.  I  think  this  case  does  not  admit  of  any 
doubt.  The  first  objection  is,  that  the  plaintiff  was 
out  of  possession,  and  that  this  action  ought  to  have 
been  brought  by  Brown,  who  was  entitled  to  possession 
as  tenant  under  the  demise.  To  that  there  is  a  very 
satisfactory  answer.  It  appeared  at  the  trial,  that  when 
Brawn  found  out  that  he  could  not  keep  the  ferry  at  1 4/. 
per  annum,  he  said  to  the  plaintiff.  Will  you  allow  me 
to  be  your  servant  ?     They  settled  afterwards  upon  that 

(o)  Palmer,  76.  86. 
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footing,  and  Bi-awn  became  llie  servant  instead  of  ibe 
tenant  of  the  plaintifT,  and  the  latter  received  the  profiu 
of  the  ferry,  and  paid  Brawn  wages  for  his  services  a 
boBLmao.  A  new  relation  which,  iu  regard  to  this  pro- 
perty, was  wholly  inconsistent  with  that  of  landlonl  and 
tenant,  Uien  took  place,  with  the  consent  of  both  parties. 
That  operated  as  a  surrender,  by  operation  of  law,  of 
ihe  tenani's  interest  in  the  Jerry.  It  was  next  objecled, 
that  the  evidence  did  not  shew  this  to  be  ah  ancient 
ferry,  either  by  customary  grant  or  prescription.  The 
present  plaintiff  was  proved  to  be  in  possession.  It 
ecems  to  me  that  it  was  not  necessary  to  prove  the  copy 
of  the  court-roll;  it  was  qiiiie  sufficient  to  support 
this  action,  to  prove  that  the  plaintiff  was  in  posscsiion 
of  the  ferry ;  and  it  was  shewn  that  the  ferry  had  n- 
itted  for  a  long  period  of  time.  It  is  tlieii  said  that 
the  neglect  of  the  plaintiff  has  destroyed  his  right  to  the 
fcriy.  I  t\m  of  opinion  that  that  neglect  does  not,  ipsn 
&cto,  destroy  the  right  to  the  franchise.  The  pro- 
ceeding by  quo  warranto  supposes  the  party  in  actual, 
though  not  in  legal  possession,  and  therefore  judgment 
of  ouster  is  necessary  to  dispossess  him.  la  the  case  i£ 
on  abuse  of  a  franchise  by  negligence,  the  crown  may 
repeal  the  grant  by  scire  facias  or  quo  warranto,  and 
may  ve^t  it  in  some  other  person,  if  that  is  thought 
necessary.  But  mere  n^ligence  in  the  par^  in  whom 
the  ferry  is  vested  does  not  destroy  the  right.  Then  it 
is  said  thaLthis  is  not  a  good  ferry,  because  the  land  oo 
both  sides  does  not  belong  to  the  owuer  of  the  ferry. 
I  am  of  opinion,  that  it  is  not  necessary  that  the  owns 
of  a  ferry  should  have  the  property  in  the  soil  oa  eidier 
side.     He  must  have  a  ri^t  to  land  upon  both  sides, 

bat 
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but  he  need  not  have  the  property  in  the  soil  on  either*        1827* 
It  is  su£5cient  if  the  landing-place  be  in  a  public  high-       — -* 

PlTZB. 

way.  This  is  perfectly  consistent  with  the  principle  laid  agamn 
down  in  Saville.  That  principle  is,  that  a  ferry  is  in  re^ 
spect  of  the  landing-place,  and  not  of  the  water.  But  I 
cannot  agree  to  what  is  stated  as  a  conclusion  resulting 
from  that  principle,  **  that  every  owner  of  a  ferry  must 
have  the  land  on  both  sides  of  the  water,  for  otherwise 
he  cannot  land."  The  reason  given  for  his  having  the 
property  in  the  soil  is  insufficient,  for  he  may  have  a 
right  to  land  on  both  shores  without  having  any  property 
in  the  soil  of  either.  The  original  owner  of  the  land 
may  have  granted  the  soil  of  it,  and  reserved  out  of  the 
grant  to  himself,  his  heirs,  and  assigns,  the  right  of 
using  the  land  on  both  sides  for  the  purpose  of  embark- 
ing and  disembarking  passengers.  I  think  also,  that  it 
was  not  necessary  for  the  plaintiff  to  allege  in  his  de- 
claration the  payment  of  any  specific  sum  for  passage 
money,  and  what  need  not  be  alleged  need  not  be  proved. 
This  rule  must  therefore  be  discharged. 

HoLROYD  J.  I  think,  that  what  is  laid  down  in 
Savtlie  is  not  law  to  the  extent  to  which  it  is  there 
stated.  The  owner  of  the  ferry  must,  as  incident  to  the 
ferry,  have  such  right  to  use  the  land  on  both  sides  as 
to  enable  him  to  embark  and  disembark  his  passengers ; 
but  he  need  not  for  that  purpose  have  any  property  in 
the  soil.  It  is  sufficient  if  he  has  a  right  to  use  the  land 
for  all  the  purposes  of  his  ferry.  That  is  a  right  to  use 
the  land  of  another  for  a  particular  purpose,  and  is  an 
incorporeal  hereditament.  I  think,  also,  that  it  was  not 
necessary  for  the  plaintiff  to  produce  the  court-rolls ;  it 

3  A  4  was 


^v 

CASES  IN  EASTER  TERM            ' 

^H 

WHS  sufficient  to  prove  posseisioo  and  enjoj-oient  of  ibc 

^H 

fen-y.                                                                               — 

^^H                 K<>iu»< 

m 

LiTiLBDALE  J.  Concurred.                                       *^ 

R«ledisd»pi 

The  King  agaiitsi  The  iDhabitants  of 

Ramsgatb. 

^^^^^^^th.  IWUW 

1  T  PON  nil  nppeni  ngninst  nn  nrt1«r  of  two  ju>6»i 

^^1                     6  G.  4.  c- 

whereby  G.  Smvtman,  hi»  wife,  nnd  cli'ildren,  wm 

^H                  lh>i  no  ^tlc 
^^B                  mtnt  >h<ll  b« 

removed  from  Ramsgate,  in  the  W^  o/"  Thanet,  in  tbt 

^H                    nmorxwIInB 

county  of  A'm/,  to  the  jiarish  of  Sain*  La-xrenee,  m  At 

^^B                    upon  or  I»5inj 
^^H^                     MrochUJ  lam 

■  /j&r  qf  T/ianet,  ill  tlie  same  county,  the  sessions  ipaMi 

1^^                              Uut<!»  Ihc 

the  order,  Bubjccl  to  ihe  opinion  of  this  Court  oa  the 

■iiu   shull  Iw 
occupied  under 
nicb  jearlf 
hiring,  and  ibe 
not  for  the 

■maunt  of  10/., 
be  actually  paid 
for  llie  icnn  of 

Held,  Ibit  no 

gninnl  by  uA- 


whaUier  be  it 
tuallj  paid. 


follliW'uii 

In  the  month  of  Apil  1825  5.  Svof^tman,  the  wife  of 
the  pauper  (the  pauper  himself  being  of  unsound  miodX 
hired  of  R.  Croft,  Esq.  a  house  in  the  parish  of  Simnt 
Lawrence,  for  one  year,  at  a  rent  of  15/.  per  aantiiD, 
paynble  quarterly, 

The  pauper  and  his  family  occupied  the  house  for  die 
year,  and  the  pauper's  wile  paid  the  sum  of  6/.  ISi. 
towards  the  rent.  Soon  atler  the  expiration  of  ^ 
year  the  landlord  distrained  upon  the  pauper's  ffio&i 
for  the  rent  remaining  due,  and  received  under  sndi 
distress,  after  payment  of  the  expences  thereof,  the  sum 
of  4/.  1 7^.  fid.,  making  the  total  rent  received  nmount  to 
11/.  125.  6d.        ' 


BoiUmi 
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BoUand  in  support  of  the  order  of  sessions.     No        1827* 
settlement  was   gained  by   renting  a  tenement  in  the      _^ 
parish  of  Saint  Lawrence^  because  a  whole  year's  rent        agnirut 
was  never  paid  {a).     Before  the  statute  59  G.  9.  c,  50.         ants  of 
the   settlement .  on   a   tenement   of  the   annual    value 
of  10/.  conferred   a   settlement,  whether  the  rent  was 
paid  or  not.     That  statute  required,  inter  alia,  that  the 
rent  should  be  paid  for  the  term  of  one  whole  year.  But  it 
applied  only  to  settlements  by  the  renting  of  tenements, 
and  a  settlement  might  nevertheless  be  gained  by  paying 
parochial  rates  and  taxes  in  respect  of  a  tenement  of  the 
yearly  value  of  10/.;  consequently,  in  such  a  case,  it  was 
necessary  to  prove  the  value  of  the  tenement,  which  gave 
rise  to  expensive  litigation,  and  the  6  G.  4.  c.  57*,  which 
passed  on  the  22d  June  1825,  was  intended,  as  appears 
from  the  recital,  to  remedy  this  inconvenience,  and  by 
section  2.  of  this  latter  statute  it  is  enacted,  *'  that  no 
person  shall  acquire  a  settlement  by  reason  of  settling 
upon,  renting,  or  paying  parochial  rates  for  any  tene- 
ment, unless  the  house,  or  building,  or  land,  (of  which 
the  tenement  is  to  consist,)  be  bona  fide  rented  by  such 
person  at  and  for  the  sum  of  10/.  a  year  at  the  least, 
for  the  term  of  one  whole  year ;  nor  unless  such  house, 
or  building,  or  land,    shall  be  occupied   under   such 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount 
of  10/.,  actually  paid,  for  the  term  of  one  whole  year  at 
the  least"     The  words  *^  Jbr  the  term  of  one  whole  year 
at  the  least"  apply  to  both  branches  of  the  sentence,  and 

{a)  There  was  another  point  argued,  viz.  that  part  of  the  rent  having 
been  levied  by  process  of  law,  that  was  not  a  payment  which  satisfied  the 
statute ;  hut  as  the  judgment  of  the  Court  did  not  proceed  on  that  groundi 
at  becomes  unnecessary  to  state  the  arguments. 

relate^ 
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ISSV.        relate,  therefore,  bolli  ti>  the  occupation  and  the  payment 

of  rent.     And  llie  meaning  of  the  provision,  as  to  pay- 

n^mi.0         ment  of  rent,  must  bo,  that,  in  order  to  gain  a  setttetnent, 
■ntioT         the  rent  for  one  whole  year  (whatever  be  its  amouni) 
B*x»«*t».     ^^^^  ^  actually  paid,  and  llitit  iuch  yearly  rent  aat^ 
be  10/.  at  the  least.  fl 

F.  Pollock  coDtrS.  The  statule  fiSG.S.  c.5a  re- 
quired that  the  rent,  whatever  its  amount  might  \x, 
should  be  paid  for  the  term  of  one  whole  year.  From 
the  provisions  of  that  statute  this  absurd  consequence 
followed,  that  a  party  who  rented  a  tenement  at  n  yi^rlj 
rent  of  1000/.  could  not  gain  a  settlement  by  pajing 
999/.  in  respect  of  that  rent ;  while  another  person  whow: 
animal  rent  ditl  not  exceed  10/.  would  gain  a  settlement 
by  paying  the  latter  sum.  The  6G,i.  £.57.  reptah 
the  former  statute,  and  there  is  a  material  difference  in 
the  language  of  llit;  two  stnlutes,  as  far  lis  the  pavnieot 
of  rent  is  concerned.  The  latter  statute  enacts  that "  do 
settlement  shall  be  gained,  unless  the  bouse,  or  buiMi^ 
or  land  shall  be  occupied  under  such  yearly  hiring,  and 
the  rent  for  the  same  to  the  amount  of  10/.  actually  paid 
for  the  term  of  one  whole  year  at  the  least."  In  orda 
to  give  a  reasonable  construction  to  this  enactment,  the 
words  "  and  the  rent  for  the  same  to  the  amount  of  lOL 
actually  paid,"  ought  to  be  read  as  if  they  were  in  ■ 
parenthesis,  and  then  the  constructioo  will  be,  that  ia 
order  to  gain  a  settlement*  although  the  premises  mast 
be  occupied  for  a  year,  the  payment  of  rent  to  the 
amount  of  10/.  will  be  sufficient,  and  this  constnicliw 
is  the  more  reasonable,  because  the  gaining  of  a  settle- 
ment will  then  depend  on  the  ability  of  the  party  to  pay 
a  given  sum. 

Baylet 
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Bayley  J.     It  is  very  desirable  in  all  cases  to  adhere        1827. 
to  the  words  of  an  act  of  parliament,  giving  to  them  that 
sense  which  is  their  natural  import  in   the  order  in        agatnn 

1.11  1         1     r«i  ^  Th«  Inhabit- 

which  they  are  placed.  The  stat.  59  G.  5.  c.  50.  enacts,  antaof 
'^  that  no  person  shall  acquire  a  settlement  by  reason  of 
his  dwelling  for  forty  days  in  any  tenement  rented  by 
such  person,  unless  such  tenement  shall  consist  of  a 
house  or  building,  being  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land,  or  of  both,  bond  fide  hired 
by  such  person  at  and  for  the  sum  of  10/.  a  year  at  the 
least  for  the  term  of  one  whole  year,  nor  unless  such 
house  or  building  shall  be  held  and  such  land  occupied, 
and  the  rent  for  the  same  actually  paidy  for  the  term  of 
one  whole  year  at  the  least,  by  the  person  hiring  the 
same."  That  statute,  therefore,  required  that  the  rent 
(whatever  its  amount  might  be)  should  be  paid  for  the 
term  of  one  whole  year.  But  as  that  statute  applied 
only  to  settlements  which  might  be  gained  by  reason  of 
therentingots,  tenement,  a  settlement  might  still  be  gained 
by  paying  parochial  rates  in  respect  of  a  tenement  of 
the  annual  value  of  10/.,  without  complying  with  the 
requisites  of  that  statute,  and  that  was  the  cause  of 
much  litigation.  The  statute  6  G.  4.  c.  57.  was  passed 
to  remedy  that  inconvenience;  and  it  recites,  ^^  that  the 
settlement  of  the  poor  had  been  made  to  depend  in 
some  instances  upon  the  annual  value  of  tenements 
which  they  might  have  rented,  or  upon  the  annual  value 
of  tenements  in  virtue  of  which  they  had  paid  parochial 
rates,  and  that  the  ascertaining  such  value  in  such  re- 
spective cases  had  given  rise  to  very  expensive  liti- 
gation, and  that  doubts  had  been  entertained  whether 
the  59  G.  d.  c.  50.  had  been  efiectual  for  the  purpose  of 

altering 


1827. 

-Die  KiKD 


CASES  tw  EASTER  TERM 

altering  the  law  in  rwpect  of  the  netsessity  of  pnnng 
tlie  annua)  value  of  tenements  so  rented,  arul  that  tl  wu 
expedient  that  furllier  provision  should  l>e  made  rclnEn^ 
thereto."  Il  tlien  repeals  the  former  statute,  anj  coMtt, 
"  that  no  person  shall  accjuire  a  scttlenieni  by  reasoe  of 
settling  upon,  renting,  or  paying  pttrochial  rates  foraj 
tenement  not  being  his  own  property,  unless  such  tcn^ 
ment  shall  consist  of  a  separate  and  distinct  dwcllii^ 
liouse  or  building,  or  of  Inml,  or  of  both,  bond  fib 
rented  by  such  person  at  and  for  die  sum  of  10/.  n  jor 
at  the  least  for  the  term  of  one  whole  year,  nor  unlca 
such  hoase,  or  buililitigi  or  hinil  shall  he  occupied  attia 
such  yearly  hiring,  nnd  the  rent  for  l!ie  sume  to  &t 
amount  of  10/.  actually  paid  for  tlte  term  of  one  whole 
year  nt  the  least."  Il  is  very  material  to  attend  to  ibe 
collocation  of  these  words,  — "  for  the  term  of  omq  »1ibI* 
year  at  the  lejisl."  They  are  the  last  words  of  ssa^ 
tence,  and,  according  lu  tlie  granitnaticBl  coDsuia.tioD, 
apply  to  both  branches  of  the  sentence.  It  is  coDleoded 
that  they  do  not  apply  to  the  latter  branch  of  the  sen- 
tence, "  the  payment  of  rent,"  but  that  the  words  "and 
the  rent  for  the  same  to  the  amount  of  lOL"  au^ 
to  be  construed  as  if  they  were  in  a  parenthesis;  bnti 
cannot  collect  either  from  the  recital  or  from  any  of  tlie 
previous  provisions  in  the  act,  that  they  ought  to  be  so 
read.  I  think  that  they  ought  to  be  construed  according 
to  the  plain  import  which  they  bear  in  the  order  in 
which  they  are  placed  in  the  act.  If  the  l^^lature  W 
intended  that  in  order  to  gain  a  settlement,  it  should  be 
sufBcient  to  pay  rent  to  the  amount  of  10/.,  the  words 
"  for  the  term  of  one  whole  year  at  the  least,"  should 
have  immediately  followed  the  words  relating  to  the 

occn- 
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occupation.     It  is  true,  that  the  words  ^'  to  the  amount        1827. 
of  10/.  a  year  at  the  least,"  create  some  difficulty,  but 

The  Knra 

that  difficulty  is  not  such  as  to  warrant  us  in  construing        agahui 

,  .  .  ,  The  lohabit- 

them  as  if  they  were  placed  in  an  order  different  from  tots  of 
that  in  which  we  find  them.  Taking  them  in  that 
order,  their  application  is  not  confined  to  one  branch 
of  the  sentence.  Undoubtedly,  it  will  follow  from  this 
construction,  that  if  a  person  rents  premises  at  a  very 
high  annual  rent,  he  will  not  gain  any  settlement 
unless  he  pays  the  whole  amount  of  one  year's  rent. 
On  the  other  hand,  if  the  other  construction  were 
adopted,  a  person  who  rented  premises  at  15/.  per 
annum,  and  resided  three  years  on  the  premises,  would 
gain  a  settlement  by  paying  10/.  on  account  of  one 
year's  rent.  I  cannot  think  that  was  intended.  Upon 
the  whole,  I  think  that  we  are  bound  to  construe 
the  words  of  this  act  according  to  the  natural  import 
belonging  to  them,  in  the  order  in  which  they  are  placed 
in  tlie  act,  and  so  construing  them,  I  am  of  opinion  that 
these  words  are  not  to  be  confined  to  one  branch  of  the 
sentence,  and,  consequently,  the  rent  actually  reserved 
must  be  paid  for  the  term  of  one  whole  year  at  the  least. 
The  pauper  not  having  done  that,  no  settlement  was 
gained  in  the  parish  of  &.  Lawrence.  The  order  of 
sessions  must  therefore  be  quashed. 

HoLROYO  J.  I  think  that  the  words  ^^  for  the  term 
of  one  whole  year  at  the  least"  must  be  construed  ac- 
cording to  their  nature  and  import  in  the  order  in  which 
they  stand  in  the  act  of  parliament,  and  so  construing 
them,  it  appears  to  me  that  the  rent,  which  must  amount 
to  10/.  a  year  at  least  (but  which  may  exceed  that 

sum), 
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sum),  must  be  paid  for  tUe  term  of  one  whole  vear  t 
the  leitst. 


LiTTLEDAtE  J.  concurred. 


Order  of  sessions  (juasbeil. 


Charles  Lord  Southampton  and  J.  Dkummokd 
against  Browh. 

r'OVENANT.  The  declaration  ntated,  itiat  by  in- 
denture made  on,  &c.  at,  &c.  between  J.  Drm- 
tnond  and  C.  Drummondin  his  lifetime  {whom  plaintlfi 
have  survived),  of  the  first  part ;  the  Dowager  Barooo 
Souihampt07i,  then  guardian  of  C.  Lord  Souihamjlm 
(platntiS^,  of  the  second  part;  and  defendant,  and  « 
G.  R.  of  the  tl)ir(t  pan.  ,/.  />.  and  C.  D.,  since  rfe- 
ceased,  with  the  assent  of  Lady  Soaihampton,  did  dentK 
to  defendant  and  G.  R.  certain  premises  therein  mco- 
tioned,  habendum  for  twenty-one  years,  reddendum  unto 
the  said  Charles  Lord  Southavcpton,  and  tbe  heiis  nulc 
of  his  body,  and  for  default  of  such  issuer  unto  sack 
other  person  or  persons  as  for  the  time  being  shonkl  be 
entitled  to  the  remainder  or  reversion  of  the  same  pre- 
mises, expectant  on  the  determination  of  the  said  d^ 
mise  during  the  residue  of  the  said  term,  a  cotiia 
yearly  rent ;  and  defendant  and  G.  R.  did  serersDy 
covenant  and  agree  with  C  Lord  Southampton^  and  wiifi 
J.  D.  and  C.  D.,  and  the  survivor,  and  the  heirs  of  tk 
survivor,  that  they  would  pay  the  said  yearly  rent  unto 
the  laid  C.  Lord  Southampton,  &c.  (according  to  the 
reddendum),  covenants  to  repair,  &c.  Breach,  noa- 
paymoit 
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payment  of  rent,  and  not  repairing.     Demurrer  and        1827. 

AMTTON 

Comyn  in  support  of  the  demurrer.  There  are  some  Bbowk. 
old  authorities  which  tend  to  shew  that  a  reservation  of 
rent  to  the  person  entitled  to  the  reversion  is  good.  But 
here  there  is  no  averment  that  Lord  Southampton  is 
within  the  reddendum  as  reversioner.  The  only  right 
of  action  shewn  by  the  declaration  is  in  J.  Drummondy 
the  surviving  lessor.  Lord  Southampton  is  not  a  party 
to  the  indenture,  and  clearly  ought  not  to  have  been 
made  a  plaintiff,  Berkeley  v.  Hardy  (a),  Oates  v.  Frith  (6), 
Swry  V.  Cole  {c\  Frontin  v.  Small  {d\  2  Preston  on  Con^ 
veyancingj  184. 

Campbell  contra.  There  would  be  litUe  difficulty  in 
shewing  that  a  reservation  to  a  straiiger  is  good.  It 
may  not,  in  that  case,  be  strictly  speaking  rent;  but  the 
covenant  to  pay  is  good,  and  may  be  the  foundation  of 
an  action.  The  real  difficulty  arises  from  Lord  South- 
ampton being  joined  as  a  plaintiff  together  with  the  sur- 
viving lessor.  The  case  of  Berkeley  v.  Hardy  is  by  no 
means  decisive  of  this,  for  the  principal  ground  of  that 
decision  was  that  no  interest  passed  to  Hardy  under  the 
supposed  demise.  If  Lord  Southampton  were  a  mere 
stranger,  it  would  be  an  answer  to  the  action ;  but  he  is 
rather  in  the  nature  of  a- lessor. 

Bayley  J.  Upon  the  face  of  this  lease  we  are  not  at 
liberty  to  presume  that  any  interest  passed  except  from 

(a)  SB.^C.  555.  (6)  ffob.  13a  151. 

(c)  Latch.  255.  (d)  2  Sir.  105.     i  Ld.  Itaym.  141 8. 

J.  and 
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1827. 

Lord  SoDTH" 

AMfTON 

ageuna 
Brown. 


J.  and  C.  Drummond.  Lord  Southampton  is  a  stranger 
tx)  the  indenture,  and  cannot  join  in  any  action  for  non- 
performance of  the  covenants  contained  in  it. 

Judgment  for  the  defendant. 


The  King  against  The  Company  of  Proprietors 

of  the  Regent's  Cakal,. 


By  a  canal  act,    T  T  PON  an  appeal  by  the  defendants  against  a  rate  for 

it  was  proTided     vJ 
that  land», 
whether  co- 
vered with 
water  or  not, 
and  also  all 
dwelling- 
houses,  whnrft, 
&c.  belonging 
to  the  company, 
should  be  rate- 
able to  the 
maintenance  of 
the  poor  in  the    _  __ .         /.       ,       ,  7        •  » 

several  parishes  JNo.  2. — Dilto  tor  land  covercd  xctlh    watery  com- 
w  lere   ley  prising  the  part  of  the  basin  within  the  respond- 


the  relief  of  the  poor  of  the  parish  of  Saint  Ajin, 
Limehouse^  the  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case.    In  the  rate 
or  assessment  the  appellants  stood  rated  thus : 
No.  1. — Company  ofproprietorsof  i?^^^«/'5  Catialj 
for  wharfs  and  banks  adjoining  the  basin  leading 
to  the  Regenfs  Canal      -  -       themselves  ^'130 


ents'  parish 


Ditto    150 


were  respec- 
tively situated; 
the  lands  ac- 
cording to  their 

quantity  and  quality,  and  the  dwelling-houses,  wharfs,  &c.  according  to  the  nature  and 
respecUve  uses  thereof,  and  should  be  assessed  in  like  manner  as  lands  of  a  like  qualitr, 
and  dwelling-houses,  wharfs,  &c.  of  a  like  and  similar  sise  or  nature  in  the  respcctiie 
parishes  where  the  same  should  be  situate,  should  be  assessed,  and  that  the  rates,  duuo, 
and  other  pergonal  property  of  the  Company,  liable  to  be  rated  to  the  poor,  should  be 
assessed  in  like  manner  and  in  the  same  proportion  as  other  personal  property  should  be 
assessed :  Held,  that  land  of  the  Company,  used  by  them  for  the  purpose  of  the  canal,  m 
rateable  quk  land  not  in  respect  of  ils  improved  value,  but  in  respect  of  that  which  wouli 
have  been  its  value,  if  it  had  not  been  used  for  the  purposes  of  the  canal. 

The  Company  had,  on  tlie  margin  of  a  large  basin,  a  piece  of  land  adjoining  tbe 
private  yard  of  a  timber  merchant.  This  piece  of  land  next  the  basin  consisted  of  n^tonl 
ground ;  it  was  not  faced  with  brick  or  timber,  and  the  ground  below  the  water  gn- 
dually  sloped  down  to  the  bottom  of  tbe  liasin.  The  timber-merchant  landed  his  timber 
upon  this  piece  of  land,  and  it  was  there  marked  and  measured  by  tbe  revenue  offi<xfs> 
No  acknowledgment  or  rent  was  paid  to  the  Company  for  this  privilege  of  landing  ibe 
goods  there,  but  tlieir  rates  and  duties  were  increased,  a  greater  number  of  ships  enti^n^ 
the  basin  in  consequence  of  this  privilege  :  Held,  tliat  this  piece  of  land  was  not  a  wharf 
within  the  meaning  of  the  act  of  parliament,  and  was  not  liable  to  be  rated  as  such  to  the 
relief  of  the  poor. 

No.S. 
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No.  3.  —  Company  of  proprietors  ofRegenfs  Canal^  1827. 

for  land  covered  with   water,    comprising  that 
part   of  the   Regetifs  Canaly    and  the   towing-  againsi 

The  Rkgbnt's 

path  and  banks  within  the  respondents'  parish,  Canal  Co. 

themselves  ^150 
No.  4. — Ditto  for  one  double  lock  in  Limehoitse 
Fields^  and  for  one  other  double  lock  leading 
from  the  basin  to  the  canal  in  the  respondents' 
parish  -  -  ditto  for  each  lock       25 

The  rate  was  duly  allowed  and  published,  and  was  in 
all  respects  correct  in  point  of  form.  By  the  52  G.  3. 
c.  195.  5.101.  it  was  provided,  "that  lands,  whether 
covered  with  water  or  not,  and  also  all  dwelling-houses, 
wharfs,  warehouses,  lock-houses,  and  other  houses  of 
and  belonging  to  the  company  should  be  rateable  and  / 

chargeable  to  the  maintenance  of  the  poor,  and  to  all 
other  parochial  rates  and  taxes  in  the  several  parishes 
and  places  where  they  were  respectively  situated,  the 
lands,  according  to  their  quantity  and  qualit5',  and  the 
dwelling-houses,  wharfs,  warehouses,  lock^houses,  and 
other  houses,  according  to  the  nature  and  respective 
uses,  dimensions,  and  descriptions  thereof,  and  should 
be  charged  and  assessed  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  whai*fs,  warehouses, 
lock-houses,  and  other  houses  of  a  like  and  similar  size, 
nature,  dimension,  or  description,  in  the  respective 
parishes  where  the  same  should  be  situate,  were  or 
should  be  assessed  or  charged ;  and  that  the  rates, 
duties,  and  other  personal  property  of  the  company 
liable  to  be  rated  to  the  poor,  or  other  parochial  taxes 
in  any  such  parishes  or  places,  should  be  rated  and 
assessed  in  like  manner,  and  in  the  same  proportion  as 
other  personal  property  rateable  in  the  said  parishes  and 
Vol.  VI.  3  B  places 
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1827>  places  raspectivelv  should  be  rated  and  assessed,   and 

■    ~  according  to  the  length  of  the  line  of  the  said  navigaliaa 

afairui  jn  such  respective  parishes  nnd  places,  and  not  ollicr- 

TtuRlUEHT's  '  ' 

Cavxi,  Co.  wise  or  in  any  other  manner,  provided  that,  before  such 
personal  property  should  be  rated,  fourteen  days'  notice 
should  be  given  in  writing  to,  or  left  at  the  dwelling-house 
of  the  treasurer  or  clerk,  or  any  other  officer  of  die 
company  residing  in  the  parish  or  place  where  such  Me 
should  be  intended  to  be  made,  by  the  resi>ective  ovcnwcr 
of  the  poor,  of  the  intention  so  to  do." 

As  to  No.  1.  the  fncts  were  as  follow:  The  lantl 
rated  was  the  margin  of  a  large  basin  or  dock  beloog- 
ing  to  the  appellants.  This  basin  commuaicates  oa 
llie  one  hand  with  the  Thames,  by  means  of  a  lock 
capable  of  admitting  ships  of  a  targe  burthen ;  and 
on  the  other  hand  with  the  Itegcnl's  canal,  by  mean* 
of  a  double  lock  of  only  suSicicnt  size  to  admit  the 
barges  u.sed  in  the  internal  navigiilion.  On  the  east, 
and  on  part  of  the  south  and  north  sides  of  tliis  basin 
is  a  narrow  slip  of  land,  the  property  of  the  appel- 
lants, and  containing  altogether  one  acre,  two  rood^ 
and  fourteen  perches,  situated  in  the  respondents'  parish. 
Over  this  land  on  the  south  and  east  sides,  there  «'as 
originally  made  a  towing  path  for  barges  proceeding 
between  the  canal  and  the  Thames.  This  is  still  occa- 
sionally used  in  times  of  frost,  but  at  all  other  times  the 
barges  cross  the  basin  diagonally  and  have  no  occasion 
for  it.  At  the  end  next  the  double  lock  it  is  termiaated 
by  a  fence  and  gate,  which  is  kepi  locked  by  the  delenH- 
ants,  and  is  only  opened  by  their  servants,  who  keep  the 
key  of  the  gate  for  persons  having  navigation  business, 
who  are  always  freely  admitted,  and  use  the  towing  path 
ts  a  toot  path  on  those  occasions.     Next  adjoining  the 

dip 
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slip  of  land  on  the  east  side  of  the  basin  are  situate  the        18S7; 

bondinff  yard  for  timber  of  Messrs.  Richardson^  and  the       ^— 
^  -^  The  Kiw 

private  yards   of  Messrs.  Richardson   and   of  Messrs.        against 

The  Rrormx** 
WatJcins  and  Fry.     The  vessels  bringing  cargoes  from      Canal  Co. 

foreign  parts  and  other  places  to  these  yards  take  their 
births  along  the  east  side  of  the  basin,  and  unload 
their  timber  and  other  goods,  by  means  of  stages  be- 
longing to  such  ships,  on  the  slip  of  land  of  the  defend- 
ants rated  as  a  wharf,  the  upper  edge  of  the  slip  of  land 
next  the  basin  consisting  of  the  natural  ground,  and  not 
being  faced  with  brick,  stone,  or  timber,  and  the  ground 
below  the  water  gradually  sloping  down  to  the  bottom 
of  the  basin.     The  timber  is  measured  and  marked  on  / 

this  slip  of  land  by  the  officers  of  the  revenue,  and  is 
after  that,  with  the  other  goods,  conveyed  either  into 
the  bonding  yard,  or  on  payment  of  the  duties,  into  the 
private  premises  of  the  above  persons.  For  this  privilege 
of  landing  their  goods,  neither  Messrs.  Richardson  nor 
Messrs.  WatJcins  and  Fry  pay  any  acknowledgment  or 
rent  to  the  defendants ;  they  only  pay,  as  all  other 
persons  do,  the  rates  and  duties  imposed  in  respect  of 
the  tonnage  of  the  ships  entering  the  basin,  but  the 
number  of  the  ships  coming  into  the  basin  of  the  de- 
fendants is  greatly  increased  by  reason  of  the  establish- 
ment of  Messrs.  Richardson*s  premises  as  a  bonding 
yard,  and  the  access  thereto  from  the  basin ;  and  there 
has  been,  in  consequence  thereof,  a  considerable  increase 
in  the  tonnage  rates  and  duties  paid  on  such  ships  to  the 
company,  since  the  bonding  yard  has  been  established. 
No  other  persons  are  allowed  to  land  their  goods  there, 
nor  is  there  any  crane  or  convenience  for  landing 
goods.  In  another  part  of  the  basin,  situate  in  Ratcliff' 
hamlet,  there  are  cranes  and  wharfs,  regularly   built, 

S  B  2  where 


1827. 

The  Kins 

Hie  ItiQifiT' 
Cahu.Co, 


CASES  IN  EASTER  TERM 

where  the  defenJants,  in  addition  to  the  tonnsge  rate 
charge  both  for  the  cranage  and  wharfage  of  all  good 
there  landed.     Neither  the  soutli  nor  the  north  side  d 
the  basin  within  the  respondents'  parish,  was  used  fiir 
landing  goods.     If  the  land  on  the  east  side  of  the  hada 
be  to  be  considered  as  a  whftrf,  o(  which  the  (lefendaots 
were  the  occupiers,  its  annual  value,   together  with  ibe 
value  of  the  land  on  the  north  and  south  sides  of  tlie 
hosin,  was  1 30/.  as  stated  in  the  rate.      The  annual  valac 
of  the  land  within  the  respondents'  parish,  on  the  east, 
south,  and  north   sides,  if  assessed  as  land  of  a  li^e 
quality,  was    only  8/.     As    to    Nos.  2,  3,    and    4,   the 
facts  were  as  follow;  —  the  basin,  canal,   towing-palli, 
and  locks,  if  liable  to  be  assessed  in  respect  of  the  pmfii 
arising  to  the  defendants  from  the  rates  and  duties  re- 
ceived by  them,  were  of  the  value  stated  in  theraicj 
and  they  were  also  of  the  vaJue  slated  in  the  rate,  if  llie 
defendants  were  liable  to  be  rated  for  the  rent  at  whicii 
the  basin,  canal,   towing-padi,   and  locks,    would  lei  lo 
any  other  company  similarly  situated  as   the  appellacti, 
but  their  value,  if  liable  to  be  rated  as  land  of  alike 
quality  within  the  parish,  was  only  the  sum  of  34/.    No 
personal  property  was  rated  in  the  parish  at  all,  nor 
were  there  any  rates  due  specially  for  passing  either  of 
the  two  double  locks  ratetl,  but  only  for    passing  for 
certain  distances  along  the  canal.     There  were  no  other 
profits  derived  to  the  defendants   from  those  premises, 
except  the  rates  and  duties   imposed  by   the   Ifegeil's 
Canal  act.     The  questions  for  the  opinion  of  this  Court 
were ;  first,  as  to  that  part  of  the  rate  or  assessmeni, 
marked  No.  I.,  whether,  under  the  circumstances  stated 
relating  thereto,  the  land  on  the  east  side  of  the  basin 
ought  to  be  rated  as  a  wharf?  And  if  it  ought  not  to  be 
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so  rated,  then  the  sessions  were  of  opinion  that  the  rate        1827. 

ought  to  be  amended  by  reducing  the  sum  of  1 30/.  to 

the  sum  of  8/. ;  and,  second,  as  to  that  part  of  the  rate        against 

or  assessment  marked  Nos.  2,  2,  and  4,  whether,  under     Canal  Co. 

the  101st  clause  of  the  act  of  the  52  G.  3.  c.  195.,  the 

basin,  canal,  towing-paths,  and  locks,  are  liable  to  be 

rated  merely  as  land  of  a  like  quality  within  the  parish  ? 

And  if  so,  the  sessions  were  of  opinion,  that  the  rate 

ought  further  to  be  amended  by  substituting  the  sum 

of  34/.  for  the  sum  of  350/. 

Andrews  and  Adolphus  in  support  of  the   order  of 
sessions.     The  defendants  were  properly  rated  for  the 
slip  of  land  on  the  east  side  of  the  basin,  as  a  wharf. 
Goods  were  landed  on  this  piece  of  land,  and  the  de- 
fendants derived  an  increased  tonnage  in  consequence  of 
ships  entering  their  basin  for  the  purpose  of  landing 
their  goods  there.     Then,  if  it  was  used  for  all  pur- 
poses for  which  a  wharf  is  used,   and  the  defendants 
derived  from  it  all  the  benefit  which  they  could  derive 
from  a  wharf,  it  was  properly  rateable  as  a  wharf  within 
the  meaning  of  this  act  of  parliament.     It  appeared  also 
that  timber  was  marked  on  this  slip  of  land  by  the  officers 
of  the  revenue,  and  was  then  conveyed  into  the  bonding 
warehouses.     The  statute  43  G.  3.  c,  132.  s.  12.  enacts, 
that  before  any  goods  shall  be  lodged  in  the  bonded  ware- 
houses, the  same  shall  be  duly  entered  with  the  proper 
officers  of  the   customs,    and  regularly  landed.     The 
goods  in  this  case  must  be  taken  to  have  been  regularly 
landed  within  the  meaning  of  the  statute.     Secondly, 
the  defendants  were  properly  rated  for  that  value  of  the 
land  which  it  has  acquired  from  being  used  for  the 
purposes  to  which  it  is  applied.     For  the  land  is  to  be 

3  B  3  assessed 
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1 


assessed  hs  land  of  a  like  qaality,  tbat  mast  meai 
land  covered  with  water,  and  used  by  a  canal  compaoj 
for  the  puqiose  of  a  canal  or  basin. 


F.  Pollock,  Brodrick,  and  Ellis  contra.  It  must  be 
admitted,  that  the  land  comprised  in  Nos.  2,  3,  and  +, 
is  rateable  for  that  value  which  it  has  acquired  from  the 
circums lance  of  its  having  been  used  for  the  purpose  of 
the  canal,  unless  there  be  some  clause  in  the  acl  of 
parliament  expressly  exempting  it  from  such  diarge, 
Rex  V.  Grand  Junction  Canal  Company  {a).  In  the 
clause  set  out  in  the  case,  there  is  a  marked  distinclioa 
between  land,  and  the  canal  duties  or  rates.  The  land 
is  to  be  rated  according  to  quantity  and  quality,  and 
dwelling-houses,  &c.  according  to  their  laes,  dimensions, 
&C.  The  land,  therefore,  qua  land,  was  not  to  be  ralai 
according  to  the  use  to  which  it  was  applied.  That  itic 
being  made  the  subject  of  rate  by  the  clause  whicb 
applies  to  rales  and  duties,-  the  tolls  being  made  rale- 
able  per  se,  when  other  personal  property  is  assessed, 
contrary  to  the  general  rule  of  law  as  it  has  prevailed  since 
Sex  V.  Nicholson  (i).  If  the  land  qua  land  were  rateable 
for  its  improved  value,  it  would  follow  that  the  compaoj 
might  be  rated  twice  for  the  same  property;  first,  fur 
the  profit  as  land ;  and  second,  in  the  event  of  other 
personal  property  being  rated,  in  respect  of  the  rales  and 
duties  which  are  the  profit  of  the  land.  Sear  v.  Grami 
Junction  Canal  Ccmipani/  (c),  and  R/'x  v.  St.  Pcler  ttf 
Great  {d)  are  authorities  to  shew  that  the  corapaav 
in  this  case  were  rateable  for  the  lands  at  the  same 
value  as  other  adjacent  lands,  and  not  for  their  improved 


(a)    15.^^.289. 
(c)   IB.^A.  289. 


(ft)    ISEau.SiS. 
[d)  S  B.  i  C.  M3. 
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Talue.     Then,  as  to  the  other  point,  the  land  comprised        1827. 
in  No.  1.  is  not  a  wharf.     Lord  Hale^  in  his  treatise  De        ~ 

The  KiKCi 

Portibus  Marisy  c.  2.  p.  46.,  says  that  a  port  consists  of        againu 

The  RiGinr'i 

something  that  is  natural,  viz.,  an  access  of  the  sea,  Camal  Co. 
whereby  ships  may  conveniently  come,  &c.,  and  some- 
thing that  is  artificial,  as  keys,  and  wharfs,  and  cranes, 
and  warehouses,  &c.  The  term  *wharf,  therefore,  im- 
plies something  constructed  or  built  by  the  art  of  man, 
and  that  is  the  sense  in  which  it  is  used  in  several 
clauses  in  this  act  of  parliament.  Section  86.  enacts, 
that  if  the  owners  of  any  lands  through  which  the  canal 
passes  shall  not  maJcCy  build^  and  construct  proper  and 
sufficient  wharfs^  warehouses,  and  other  conveniences 
for  the  use  of  the  navigation  as  the  company  shall  think 
necessary,  then  the  company  shall  have  full  power  to  do 
it.  Section  126.  enables  an  individual,  through  whose 
property  the  canal  was  to  pass,  "  to  make  or  erect  any 
*iS2harf,  quay,  landing-place,  crane,  weigh-beam,  or  ware- 
house for  his  own  private  and  exclusive  use."  The 
46  G.  3.  c.  153.,  entitled  an  act  for  the  preservation  of  the 
public  harbours  of  the  United  Kingdom,  enacts,  "  that  it 
shall  not  be  lawful  for  any  person  to  makcj  construct^  or 
erect  any  pier,  quay,  wharfs  &c.  in  any  public  harbour, 
without  giving  a  month's  notice  to  the  admiralty."  Be- 
sides, there  being  no  acknowledgment  or  rent  paid  to 
the  company  by  Richardson^  there  was  no  wharfage  .or 
cranage,  which  are  the  usual  incidents  to  a  wharf.  It  is 
true  that  in  consequence  of  the  convenience  afforded  for 
landing  goods,  there  was  an  increase  in  the  tolls  for 
tonnage.  But  those  tolls  are  rateable  only  if  personal 
property  is  assessed;  they  cannot  be  substituted  for 
wharfage  so  as  to  give  a  character  to  the  place  which  it 
would  not  otherwise  have. 

3  B  4  Bayley 


Hie  Kmrj 
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1827.  Bayley  J.     It  seems  to  me  that  the  rate  in  this  case 

ought  to  be  reduced.  I  tliink  that  the  property  com- 
prised la  No.  1.  is  rateable,  not  as  a  wharf,  but  as 
land ;  and  that  the  property  comprised  in  Nos.  3,  3, 
and  4.  is  rnteable  as  land,  but  not  for  the  value  it  has 
acquired  from  being  used  for  the  purposes  of  tlie  caouL 
The  statute  52  G.3.  c.  195.  states  that  the  making  of  the 
Sfgcnt's  Canal  will  be  of  great  public  utility.  Now  lh»t 
is  a  key  to  enable  us  to  construe  the  act  of  parliaineoL 
If  the  canal  liad  not  been  made,  and  the  land  bid 
remained  in  its  original  state,  it  would  have  been  ralc- 
nble  in  the  same  proportion  as  other  land  in  the  pariib. 
On  the  other  hand,  if  there  had  been  no  express  pro- 
vision in  the  >ict  of  parliament  regulating  tlie  mode  in 
wliicli  the  land  taken  for  the  purpose  of  the  canal  »>> 
to  be  rated,  it  would  be  rnteable,  not  in  proportion  to  its 
value  when  so  taken,  but  in  proportion  to  the  value 
which  it  has  acquired  from  being  used  for  the  put- 
poses  of  the  canal.  But  the  making  of  a  canal  being  a 
.  work  of  great  public  utility,  and  attended  with  greai 
expence,  it  is  perfectly  just  to  relieve  the  undertaliers  of 
it  from  a  burden  which  will  attach  to  them  only  by 
reason  of  the  improvements  they  make,  at  a  very  heavv 
expence,  in  the  property  used  by  them  for  their  canal. 
It  is  not  UBUsual,  therefore,  to  insert  in  canal  acL< 
clauses  to  exonerate  the  undertakers  from  contributing 
a  larger  sum  to  the  maintenance  of  the  poor  in  respect 
of  the  land  used  by  them  for  the  purposes  of  their  canal 
tlian  would  have  been  contributed  in  respect  of  dial 
same  land  if  it  had  not  been  so  used.  It  seems  to  me 
that  the  10 Jst  section  of  the  52  G.3.  c.  195.  was  intended 
to  have  that  effect.  It  enacts,  "  that  lands,  whedier 
covered  with  water  or  not,  shall  be  rateable  to  the  main- 
tenance 
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tenance  of  the  poor,  according  to  their  quantity  and  1827. 
quality."  The  subsequent  words  clearly  explain  what  " 
was  intended  by  the  word  land.  It  goes  on :  "  And  the  against 
dwelling-houses,  wharfs,  warehouses,  lock-houses,  and  Canal  Co. 
other  houses,  according  to  the  nature  and  respective 
uses,  dimensions,  and  descriptions  thereof;  and  shall 
be  charged  and  assessed  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  wharfs,  warehouses, 
lock-houses,  and  other  houses  of  a  like  and  similar 
size,  nature,  dimension,  or  description  are  assessed  or 
charged."  The  act  having  in  the  first  instance  pro- 
vided for  the  rating  of  land,  whether  covered  with  water 
or  not,  and  for  buildings,  then  introduces  a  different 
subject  of  ratability;  and  that  is  to  be  rated  only  on 
condition  that  certain  other  property  is  rated.  It 
enacts  that  the  rates,  duties,  and  other  personal  pro- 
perty of  the  company  liable  to  be  rated  to  the  poor 
in  any  such  parishes  or  places,  shall  be  rated  and 
assessed  in  like  manner  and  in  the  same  proportion 
as  other  personal  property  rateable  in.  the  said  parishes 
and  places  respectively  shall  be  rated  and  assessed. 
The  introduction  of  the  word  other  shews  clearly  that 
the  rates  and  duties  were  contemplated  by  the  legislature 
as  a  species  of  personal  property,  for  there  follows  a 
provision  that,  before  such  property  shall  be  rated, 
fourteen  days'  notice  in  writing  shall  be  given  to  the 
treasurer  of  the  company.  There  are,  therefore,  three 
distinct  species  of  property  which  are  the  subject  of 
rate:  first,  lands,  whether  covered  with  water  or  not; 
secondly,  houses  and  buildings;  and,  thirdly,  rates  and 
duties.  The  first  two  are  rateable  at  all  events;  the 
latter  only  on  condition  that  personal  property  is  also 

rated. 
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1827.        rated.      Now   the    property    described    in     Nos.  2,  3, 
' ~        anJ  *.  comprises  nothing  but  land,  part  of  which  was 
niminii        covered  wiih  water.     I  think  that  tliat  land   is  to  be 
Cahai.  Co.     ratetl  in  the  same  manner  as  land  of  the  same  quality 
would  havG  been  if  it  had  not  been  converted  into  i 
ba^ia,  or  applied  to  the  other  purposes  of  the  canal.    If 
^  }t  had  been  intended  that  it  should  be  rated  according 

B  to  its  improved  value,  the  legislature  would  have  said 

H  so.     Indeed  if   tlint  be  the  effect  of  the  claase,  it  t.< 

H  wholly  useless,   as  far  as  the  land  is   concerned,  (or 

H  that  would   be  rateable  for  its  improved  value  if  the 

^L  '  act   hail   not   contained   a   provision    on    the    sut^ecu 

^H  Then  the  remaining  question  is,  whether  the  prapem 

^1  intended  to  be  comprised  in  No.  I.  can  be  properh 

^1  rated  as  a  wharf.     The  word  -mhaff  is  classed  in  the  act 

^B  with  several  other  things  of  an  artificial  description,  and 

^K  which  require  expence  in  their  erection.    The  words  are 

"dwei ling-houses,  wharfs,  lock-houses,  and  other  houses." 
This  piece  of  land,  at  all  events,  is  not  a  wharf  in  the 
construction  of  which  any  expence  has  been  incurnJ. 
The  term  'tcharf,  in  its  ordinary  sense,  imports  a  place 
built  or  constructed  for  the  purpose  of  loading  or  un- 
loading goods.  It  is  used  in  that  sense  in  the  several 
clauses  of  the  act  which  have  been  referred  to  in  arjru- 
tneut.  Then,  considering  the  different  clauses  together, 
and  that  the  word  wharf  usually  signifies  something 
built  or  constructed,  it  seems  to  me  that  this  is  not  a 
wharf  within  the  meaning  of  the  act,  but  at  most  only 
a  landing  place.  Upon  the  whole,  therefore,  I  think 
that  the  rate  ought  to  be  amended,  by  inserting  the  sum 
of  8^.  instead  of  130/.,  in  respect  of  that  part  of  ihe 
rate  marked  No.  I.;  and  by  inserting  3H.   instead  of 

350/., 
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S50/,,  in  respect  of  that  part  of  the  rate  marked  Nos.         1827. 

2,  3,  and  4.  

The  Kiwo 

agai/ut 

HoLROYD  J.  I  am  entirely  of  the  same  opinion.  If  Cakal  Co. 
the  construction  contended  for  were  to  prevail,  the  con- 
sequence would  be^  that  the  canal  company  would  be 
rateable  for  the  land  occupied  by  their  canal  in  the  same 
manner  as  they  would  have  been  if  the  act  had  con- 
tained no  special  clause;  that  would  make  the  clause 
wholly  useless.  I  also  think,  that  the  piece  of  land 
comprised  in  No.  1.  is  not  a  wharf  within  the  meaning 
of  this  act  of  parliament. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
piece  of  land  comprised  in  No.  1.  is  not  a  wharf.  That 
term  usually  denotes  something  built  or  constructed  by 
the  art  and  industry  of  man ;  and  though  it  may  have 
been  used  for  some  of  the  purposes  for  which  a  wharf  is 
used,  it  does  not  therefore  follow  that  it  is  a  wharf. 
Goods  may  be,  and  frequently  are,  landed  upon  the 
sea-beach,  but  the  beach  is  not  therefore  a  wharf.  If 
this  were  a  wharf  it  might  fairly  be  expected,  that 
wharfage  dues  would  be  payable ;  but  no  compensation 
whatever  is  paid  to  the  proprietors  of  the  canal  for 
the  use  of  the  piece  of  land  specifically,  though  they 
do  receive  wharfage  dues  for  the  use  of  other  pre- 
mises. As  this  piece  of  land  is  not  a  building  con- 
structed by  the  art  of  man,  and  as  no  wharfage  or 
compensation  is  paid  to  the  owners  for  the  use  of 
it  as  a  landing-place,  I  am  of  opinion  that  it  is  not  a 
wharf,  within  the  meaning  of  this  act  of  parliament. 
As  to  the  property  comprised  in  Nos,  2,  3,  and  4,  I 

think 
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1827.  tliink  chat  it  ought  to  be  rated  as  mere  land.  The 
company  take  up  a  great  cjuaDlity  of  land  for  the  pur- 
poses of  their  cana],  and  ihey  incur  great  expence  io 
the  making  of  it.  In  the  act  of  parliament  authorising 
them  to  make  the  canal,  a  distinction  is  made  between 
lands  and  houses,  and  ihe  rates  and  duties,  as  the  subject 
of  rateability  to  the  poor.  The  lands  and  houses  are 
to  be  rated  as  lands  and  houses  of  the  same  descrlpticni 
but  the  rates  and  duties,  which  are  the  profits  arisbg 
from  tlie  particular  use  of  the  land,  are  to  be  rated  oaiy 
in  case  other  personal  property  is  rated  ;  but  if  tbe 
land  is  to  be  rated  qua  land,  according  to  the  value 
which  it  has  acquired,  in  consequence  of  the  purpose 
to  which  it  has  been  applied  by  the  compajiy,  aud 
which  value  arises  from  the  canal  duties,  then  if  other 
personal  property  in  the  pariiih  were  to  be  rated  also, 
it  would  follow  that  the  company  would  be  liable  to 
be  rated  twice  over  for  the  same  property,  once  for  lie 
land  in  respect  of  its  improved  value,  and  a  second  time 
for  the  canal  rates  and  duties.  That  cannot  have  been 
intended.    The  rate  must,  therefore,  be  amended. 

Rate  amended,  by  reducing  the  sum  of  130/.  to  the 
sum  of  8/.,  in  respect  of  No.  1.,  and  by  reducing 
the  sum  of  350/.  (the  aggregate  of  the  several 
sums  mentioned  in  Nos.  2,  3,  and  4.)  to  tbe  sum 
of  34/. 


IN  THE  Eighth  Year  of  GEORGE  IV.  733 

1827. 


The  King  against  The  Inhabitants  of 

Thornham. 


TtPON  appeal  against  an  order  of  justices,   for  the  Whercashep- 
removal  of  fi.  Hammond^  labourer,  his  wife,  and  farmer  for  two 
children,  from  the  parish  of  Sedgjbrdy  in  the  county  of  am«iient1ror° 
Norfolk^  to  the  parish  of  Thornham^  in  the  same  county ;  ancfto'iwve^^' 
the  sessions  confirmed  the  order,  subject  to  the  opinion  ^'^^n'y  one 

'  -^  ^  ewes  going:*' 

of  this  Court  on  the  following  case :  —  Held,  that  this 

contract  only 

The  pauper  being   a  married  man,  went  on  Mid-  gave  the  siiep. 
summer-day  1812,  to  live  with  one  Barshanh  a  farmer  have  his  ewes 
residing  in  the  parish  of  Thomhaniy  as  his  shepherd,  manner  as'hb* 
under  the  following  written  agreement :  —  "  ^pr// 28lh  "th^ronp^' 
1812,  hired  R.  Hammondj  shepherd,  at  125.  per  week,  J^^'^n*^**^ 
6d.  per  head  a  lamb  at  clip-day,  three  weeks'  board  in  t^Jcrefore,  that 

'  r       /»  ^  the  pauper  did 

lambing,  meat  of  victuals,  and  pluck  when  he  kills  a  pig,  not  gain  any 

settlement  in 

and  to  have  twenty-one  ewes  goings  to  come  to  his  place   T.,  although 
at  Old  Midsummer-day  next."     The  pauper  came  to  live  ewes  was  worth 
with  Barsham  under  this  agreement,  and  brought  with  ^  yg„^  i*"^^^  * 
him  the  ewes  and  lambs  and  his  furniture.    For  the  first  ©f  2i^  5°^  ^^ 
quarter  of  a  year  he  resided  in  Barsham's  farm-house,  *t**  the  sheep 

'  •'  '    should  be  paa- 

and  for  the  remainder  of  the  two  years  he  lived  in  a  *"'®  ^'^• 
cottage  of  his  master's,  near  the  farm-house,  with  his 
wife  and  family,  rent  free.  The  going  of  the  twenty- one 
ewes  was  worth  more  than  1 0/.  a  year.  During  a  fort- 
night or  three  weeks  of  the  first  year,  the  ewes  were  fed 
off  Bars/iam's  farm  on  the  turnips  of  a  neighbouring 
farmer,  and  during  part  of  the  second  winter  they  were 
fed  on  straw. 

Nolan 
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Nolan  and  Maltby  in  support  of  the  order  of  sessi 
The  question  in  this  case  is ;  first,  whether  an  agreen 
for  the  going  of  twenty-one  sheep  be  an  agreei 
under  which  the  growing  produce  of  the  farm  Ls  t 
taken  at  all  events :  secondly,  whether,  supposing 
under  and  by  virtue  of  that  contract  the  gro 
produce  might  be,  and  in  point  of  fact  was  tt 
that  is  not  substantially  a  contract,  that  the  s 
should  be  fed  on  the  farm*  As  to  the  first  point 
term  *^  going"  has  a  definite  meaning  in  the  lav 
means  that  the  cattle  should  go  on  the  Jarm^ 
is  to  be  understood  in  contradistinction  to  feeding 
5/ratt7,  or  farm  yard  feeding;  it  intends  the  feec 
by  the  sheep  going  on  the  land,  in  oppositioi 
foddering  them  in  the  yard.  The  term  has  the  s 
meaning  as  a  ^^  gate,"  and  it  was  clearly  held,  th 
^^  cattle  gate,"  in  a  stinted  pasture,  was  a  tenem 
So  in  "Rex  v.  Dersingham  (a),  it  was  held  that  a  '^go 
of  cattle  on  a  common"  was  a  tenement,  and  accord 
to  this  sense,  a  "going"  means  a  certain  portion 
growing  produce,  and,  therefore,  was  a  tenement.  Lnd 
this  agreement  it  was  not  optional  in  the  master  to  fe 
the  sheep  elsewhere  than  on  the  land  itselE  But,  i 
condly,  supposing  the  contract  did  not  give  such 
absolute  interest  in  the  growing  produce,  yet,  if  unc 
that  contract  there  might  be  a  right  to  take  growi 
produce,  and  if  this  was  in  point  of  fact  enjoy 
more  than  forty  days,  it  was  sufficient  to  confer 
settlement.  Now  under  this  agreement,  it  was  cleai 
competent  to  the  master  to  feed  sheep  forty  days 
pasture;   and,  therefore,  it  may  be  considered  as 


(a)  7  r.  R.  671. 


agreeme 
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agreement  in  the  alternative,  for  the  going  on  the 
land  itself,  or  the  feeding  in  his  farm  yard.  If  there 
had  been  a  formal  agreement  in  the  alternative,  and  the 
master  had  fed  them  on  growing  produce,  it  would 
have  been  sufficient;  and  so  it  would  be  sufficient  if, 
by  the  master's  option,  they  were  fed  all  the  time 
except  forty  days  in  the  farm  yard.  The  case  of  Rex 
V.  Fillongley  {a\  shews  that  an  optional  agreement  is 
sufficient.  There  the  pauper's  brother  gave  him  a  farm 
^^  as  long  as  the  brother  pleased,  and  to  take  again 
when  he  pleased ;"  but  it  was  held  to  be  a  sufficient 
interest,  being  in  fact  held  and  enjoyed  long  enough. 
So  the  case  of  Rex  v.  Minster  (6)  differs  nothing  from 
the  present  in  regard  to  the  option,  because  in  the 
present  case  there  was  an  alternative,  and  the  feeding 
was  had  for  a  year.  In  Rex  v.  Bard'well{c\  the  point 
now  in  question  was  not  brought  before  the  Court,  for 
it  was  not  necessary  in  that  case  to  consider  what  the 
express  meaning  of  the  term  "  going''  was.  That  word 
was  there  accompanied  with  other  words,  which  left 
no  doubt  as  to  its  meaning,  for  the  contract  was  that 
the  shepherd  was  to  have  the  going  of  thirty  sheep  'ooith 
his  master' sjlock. 


1827. 

The  KiKO 
agrdntt 

The  Inhabit- 
ants of 

Thorxham. 


Bayley  J.  I  am  of  opinion  that  the  pauper  did 
not  gain  any  settlement  in  this  case  in  the  parish 
of  Thomham,  He  stipulated  to  have  the  going  of 
twenty-one  ewes.  I  think  the  fair  meaning  of  the 
expression  is,  that  his  twenty-one  ewes  were  to  be 
with,  and  to  go  with  his  master's  flock,  and  were  to 
be  fed  from  time  to  time  upon  growing  produce,  or  on 


(a)  1  T.  R,  458. 


{b)  3M.j:S.  276.  (c)  3  5.  J  C  161. 


hay 


it  ID  tliat  sense  whici 
And  so  construing  it 
was,  that  tbe  servant  ' 
upon  growing  produc 
master's  flock  was,  an< 
settlement  was  gained, 
that  in  order  to  confer 
the  bargain  itself  that 
and  that  it  is  not  suffici 
Mr.  Nolan  in  his  Tn 
p.  19,  20^  (a  textbook 
great  assistance,)  cites,  i 
BardweUia),  Rex  v.  1 
V.  Darley  Abbey  {c). 
established,  thai  it  mus 
Cattle  should  he  pastun 
also  shews,  that  the  coi 
with  the  growing  prodi 
cow  might  be,  and  in  it 
not  appear  to  have  be 
should  be  pasture  fed, 
to  be  the  takincr  of  a  te 


IN  THE  Eighth  Year  op  GEORGE  IV.  737 

w 

cognised  and  acted  upon  in  Rex  v.  Sutton  St.  Edmunds  (a).        1 827. 
In  all  the  cases  cited  in  the  arfi^ument.  there  was  a  right       — • 

,  ,  °  TbeKiwa 

of  turning  the  cattle  on  a  particular  piece  of  land.     A        aganut 

y  .  '   t        r  .1  1      The  InhabiU 

cattle  gate  imports  a  right  of  pasture  on  particular  ground.        ants  of 

Considering,  therefore,  the  terms  of  this  contract  be-      ao**"^*** 

tween  the  master  and  servant,  and  believing  that  neither 

of  them  had  any  very  accurate  idea  of  the  meaning  of 

the  term  ^^  going,"  I  think  that  when  they  stipulated 

that  the  latter  should  have  twenty-one  ewes  gohig,  they 

must  be  taken  to  have  used  that  word  in  its  ordinary 

sense,  thereby  importing  that  the  twenty-one  ewes  should 

go  with  the  master*s  flock  wherever  it  went,  and  should 

be  fed  from  time  to  time  as  his  flock  was,  either  on 

pasture  or  on  dry  food ;  and  if  that  be  the  meaning  of 

the  term  goings  it  was  no  part  of  the  contract  that  the 

ewes  should  be  pasture  fed,  and  the  case  falls  within 

the  principles  laid  down  and  acted  upon  in  the  several 

authorities  which  I  have  referred  to.     Consequently,  no 

settlement  was  gained  in  the  parish  of  Thomham.    The 

order  of  sessions  must  therefore  be  quashed. 

HoLROYD  J.  The  word  "going"  has  no  technical 
meaning.  I  think  that,  in  its  ordinary  sense,  and  when 
used  in  relation  to  the  subject-matter  of  such  a  contract 
as  this,  it  imports  that  which  was  explained  by  the  other 
words  used  in  the  contract  in  Rex  v.  Bardwell  {b)  to  be 
its  meaning  there,  viz.  that  the  servant's  cattle  should 
go  with  liis  master's  flock.  The  contract,  therefore,  in 
this  case,  gave  the  servant  no  right  to  have  his  ewes 
pasture  fed ;    and   that  being   so,  the  authorities   re- 

(a)  1  B.  4:  C.  558.  (b)  2B,iC.  161. 

Vol.  VI.  S  C  ferred 


798 


CASES  ix  EASTER  TERM 


1827. 

The  Kino 

against 

The  Inhabit- 

ants  of 

TuOftMHAX. 


ferred  to  establish  that  no  settlement  was   gained 

TTiomkam. 

.  LiTTLEDALE  J.  This  case  depends  entirely  upon 
meaning  of  the  term  *^  going."  I  am  not  aware  i 
that  word  is  used  in  the  country  in  the  sense  attribu 
to  it  in  the  course  of  the  argument.  If  the  courl 
quarter  sessions  had  found  that  the  word  ^^  going"  1 
that  particular  meaning  in  the  part  of  the  coun 
where  the  bargain  was  made,  we  sbonld  have  b 
bound  by  it.  But  there  being  no  such  finding 
ought  to  understand  that  word  in  its  ordinary  sense^  i 
so  understanding  it,  I  think  the  meaning  of  the  conti 
was,  that  the  twenty-one  ewes  were  to  go  as  the  ot 
ewes  went,  viz.  to  be  fed  on  growing  produce  or  on  i 
food  as  his  master's  cattle  were ;  and  if  that  be  so,  tl 
it  is  quite  clear  that  the  going  of  twenty-one  ewes  did : 
constitute  a  tenement,  and,  therefore,  no  settlement  i 
gained  in  the  parish  of  Thomham. 

Order  of  sessions  quash 
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1827. 


Cook  and  Others,  Assignees  of  Griffin,  a 
Bankrupt,  against  Palmer. 

A  SSUMPSIT  for  money  had  and  received.     Plea,  Where  a  she-]; 

the  general  issue.     At  the  trial  before  Lord  2Vn-  had  seized 
terden  C.  J.,  at  the  London  sittings  after  Trinity  term  g^Iofatra- 
1825,  a  verdict  was  found  for  the  plaintiffs  for  603/.,  ^^^^^ 
subject  to  the  opinion  of  this  Court  upon  the  following  ***^  ?*i!7' 
case.     The  plaintiff  are  the  assignees  oiD.Grifflnj  a  having  beawne 
bankrupt.     The  defendant  was  sheriff  of  Surrey  at  the  assignees  cbo- 

sen  before  the 

time  when  the  transactions  hereinafter  mentioned  oc-  goods  were 
curred.  On  the  12th  oi  April  1822,  J.  Theobald  enitreA  neesauth^^ 
up  judgment  against  Griffin  on  two  several  warrants  of  dJiiver^the**^ 
attorney,  and  issued  writs  of  fi.  fa.,  returnable  on  W^d-  I^s  to!5*^ 
nesday  next  after  fifteen  days  ci EosUTj  directed  to  the  ^^  torecciTe 

''  nom  him  a  oer« 

defendant,  as  sheriff  of  5urr^,  indorsed  to  levy  the  two  tnnwmiaa  iSm 

full  value  of  Uw 

sums  of  509/.  13^.  4(f.,  and   1019/.  lOs.  Id.      The  de-goodi,  which 

he  did  accord- 

fendant  issued  his  warrants  directed  to  Jards,  his  bailifl^  ingiy,  and  out 
who,  on  the  same  12th  of  ^J3ri7  seized  the  stock  in  trade  satisfied"the^ 
of  the  bankrupt,  to  answer  those  two  sums.     Jarvis  re-  d^^^^m  never 
mained  in  possession  until  June^  when  a  commission  of  P^'I*  o^*»^  ^ 
bankrupt  issued  against  Griffin^  on  an  act  of  bankruptcy  If*??®^** 
committed  on  the  Istof  ilfoy  1822.     During  the  time  eouldnotsue 

.  °  the  sheriff  for 

that  Jarvis  was  in  possession,  he  suffered  part  of  the  this  money,  the 

bankrupt's  stock  to  be  sold,  and  received  the  proceeds,  ing  derived  his 

amounting  to  4-00/.    After  the  commission  issued,  Jarvis  J^e  ^hoL  of** 

directed  the  sheriff's  brokers  to  remove  from  the  pre-  ^^  Serfff'^but 

mises  goods  sufficient  to  satisfy  the  two  writs,  which  ^J.™  the  plain- 

they  did.     In  June^  the  defendant  being  ruled  to  return  "^* 
the  writs,  as  to  one  returned  that  he  had  levied  part,  and 
had  goods  to  satisfy  the  residue  which  remained  in  his 

8  C  2  handi 


hands  of  the  BherifTs  bi 
spected  them,  offered  to  b 
a  memorandum  was  dra^ 
and  the  plaindffs,  as  assi 
the  goods  were  in  the  cus 
that  it  was  for  the  intere: 
be  sold  to  Martin  for  18 
*'  did  thereby  consent  ai 
be. at  liberty  to  deliver  tl 
ceive  that  sum  as  the  ful 
accompanied  by  T^eobal 
and  ptud  him  the  pure! 
gave  him  an  order  to  th< 
goods.  Jaroii  afterword 
and  saw  the  goods  deliv< 
bald's  claim  was  satiisfif 
Martin  to  Jarvis  ,■  but  tl 
plaintifls,  or  any  other  p 
and  he  afterwards,  and 
this  acdon,  became  banl 
by  his  sureties. 


PALMSm* 
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tiorsed  on  the  two  writs,  had  exceeded  his  authority,       1827. 
and  that  consequently  the  sheriff  was  not  responsible  for      — — 

Cook 

his  act.  Secondly,  that  the  agreement  was  such  an  in-  jagaaut 
terference  in  the  transaction  by  the  plaintiffs  as  deprived 
them  of  the  right  to  sue  the  sheriff.  But  that  cannot 
discharge  the  sheriff  from  a  liability  which  attached  as 
soon  as  the<goods  were  seized.  This  action  is  brought 
by  persons  not  connected  with  the  executions;  at  the 
time  of  the  levy  their  rights  had  not  arisen.  Then  as  to 
the  first  point,  the  sheriff  returned  that  he  had  received 
400/.,  and  had  besides  the  goods  of  the  bankrupt  in  his 
possession.  He  therefore  adopted  the  act  of  the  officer 
in  seizing  those  goods,  and  must  be  responsible  for  the 
prbceeds. 

F.  Pollock  contra.  There  is  no  doubt  that  a  sheriff 
is  liable  for  the  wrongful  act  of  his  bailiff,  if  that  be 
done  in  pursuance  of  his  employment,  and  within  the 
scope  of  his  authority.  Thus,  if  a  bailiff  arrest  a  wrong 
person,  or  take  the  goods  of  a  wrong  person,  the  sheriff 
is  responsible.  But  if  a  bailiff  having  a  writ  against  one 
were  to  arrest  four  persons,  the  sheriff  would  not  be 
liable.  Where  an  officer  seized  goods  under  a  fi.  fa., 
the  sheriff  is  responsible  for  the  whole,  but  the  course  is 
for  the  officer  to  sell  sufficient  to  satisfy  the  levy,  and 
then  the  sale  stops.  Suppose  then  the  plaintiff  had 
been  present  at  such  a  sale  of  Martin's  goods,  and  after 
the  amount  of  Theobald's  executions  had  been  raised, 
they  had  requested  the  officer  to  proceed  and  sell  the 
remainder  of  the  goods,  he  would  then  have  been,  for 
that  part  of  the  transaction,  their  agent  and  not  the 
agent  of  the  sheriff.  The  transaction  in  question  is  in 
substiince  the  same.     The  plaintiffs,  who  authorized  the 

3  C  3  sale 
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1827-       sale  of  the  whde  of  tbe|;oBds,  were  bound  to  take  cit 
'~~~        that  the  officer  received  no  more  of  theporcbase-mooe 
agoMn        than  would  satisfy  tbe  levy.     If  they  allowed  liiffl  to  le 
ceive  the  residue,  it  made  him  thor  ageDt. 

BayLEy  J.  The  sheriff  was  not  a  party  to  the  i^ree 
meat  for  the  sale  of  the  whole  of  tlie  bankrupt's  stock 
and,  therefore,  it  seems  to  me  that  the  plaintiiTs  cudoi 
recover  in  this  action.  It  appears  tliat  Thcobaid  faad 
issued  two  executions,  that  part  of  the  money  had  beo 
raised,  and  certain  goods,  more  than  sufScient  to  sttisl^ 
tile  residue,  were  in  tbe  officer's  possession.  The  da^ 
of  the  officer  was  to  raise  the  residue,  and  then  slop  tbe 
sale;  but  an  arraDgemcnt  was  made  by  the  plaintifiud 
Theobald,  authorizing  the  officer  to  sell  the  whol^  of  the 
goods  for  a  certain  stun.  Upon  that  sale  the  officer  wis 
identified  with  tbe  sheri^  to  the  extent  of  the  sum  to  be 
levied,  hut  ao  fiirther,  his  authority  to  sell  to  a  greata 
extent  not  being  derived  from  the  sherifli  but  from  the 
plaintiffs  and  Theobald,  who  thereby  made  him  their 
agent  as  to  that  part  of  the  tratisaction.  The  sheriff 
never  had  any  right  to  call  upon  the  officer  to  pay  over 
the  surplus  to  him,  nor  was  it  the  officer's  duty  (o  do 
so;  and  as  the  sureties  are  only  responsible  for  the  du^ 
performance  of  the  oiScer's  duty  to  the  sheriff,  ttie 
plaintiffs  cannot  be  entitled  to  recover,  even  treating  ili< 
sureties  as  the  real  defendants  in  this  action.  I  iherelbn 
think  that  a  nonsuit  must  be  entered. 

HoLROYD  and  Littledale  Js.  concurred. 

Judgment  of  nonsuii 

END    OF    EASTEIl    TERM. 
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ACT  OF  PARLIAMENT. 
See  Mandamus,  1. 

ACTION. 

See  Assumpsit,  Bankrupt,  8. 
Ferry. 

1.  By  an  act  of  parliament,  a  canal 
com{^any  were  bound  to  repair 
the  banks  of  the  canal.  In  an 
action  brought  by  the  company 
against  the  owner  of  adjoming 
land  for  digging  clay-pits  upon  his 
own  land,  and  causing  the  plain- 
tiffs' banks  to  give  way,  there  was 
some  evidence  to  show  that  the 
bank  was  not  in  good  repair ;  but 
the  learned  judge  directed  the 
jury  to  find  for  the  plaintiffs,  if 
they  thought  that  the  falling  in  of 
the  bank  was  caused  by  the  de- 
fendant's having  dug  clay-pits  : 
Held,  that  the  plaintiff  were  not 
entitled  to  recover,  unless,  at  the 
time  when  the  bank  gave*  way, 
it  was  in  good  repair ;  and  that 
question,  not  having  been  sub- 
mitted to  the  jury,  a  new  trial 
was  granted.  Staffordshire  Canal 
Company  v.  Hallen,  H,7  &S  G.4. 

Page  317 

2.  In  an  action  against  excise  offi- 
cers for  the  detention  and  neg-   ' 


ligent  custody  of  certain  malt, 
&c.,  taken  under  a  distress  upoit 
a  conviction  under  the  malt  act 
(statute    43  G.  3.  c.  74.)    it    ap- 

E eared  that  the  plaintiff,  having 
een  convicted  in  a  penalty,  a 
warrant  issued,  directing  the  de- 
fendants to  levy  the  same,  and 
that  they  seized  and  removed  the 
plaintiff  s  goods  from  his  pre- 
mises, and  that  afterwards  he 
paid  the  penalty.  The  defend- 
ants, ten  days  after  this  payment, 
brought  the  goods  bacic  to  the 
plaiiltiff's  premises,  but  in  a  da- 
maged state :  Held,  that  in  order 
to  make  the  detention  unlawful, 
the  plaintiff  ought  to  have  de- 
manded the  goods,  and  that  there 
having  been  no  demand,  tlie  de- 
tention was  not  unlawful.  Hutch- 
ings  V.  Morris  and  others^  E. 
8  G.  4.  Page  464 

3.  Where  certain  goods  upon  a 
farm  were  seized  by  virtue  of  a 
writ  6^  pone  per  vadios  against 
the  occupier,  issued  out  of  the 
Court  of  Pleas  at  Durham,  and 
were  afterwards,  upon  his  default, 
forfeited  to  the  bii^op,  who,  by 
writ  to  the  sheriff,  ordered  them 
to  be  assigned  to  tlie  party  at 
whose -suit  the  pone  issued,  i|i 
3  C  4  satisfac- 
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satisfaction  of  his  damages :  Heidi 
that  the  sheriff  was  not  bound  to 
pay  the  landlord  half  a-year*s 
rent,  then  due,  before  he  removed 
the  goods.  Brandling  v.  Barrings 
ton,  E.  8  G.4.  Page  467 

4.  Where  a  sheriflf's  officer,  to  whom 
a  warrant  upon  a  writ  against  A. 
was  delivered,  sent  a  message  to 
A,  and  asked  him  to  fix  a  time  to 
call  and  give  bail,  and  A.  accord- 
ingly fixed  a  time,  attended,  and 
gave  bail:  Held,  that  this  was 
not  an  arrest»  and  that  therefore 
an  action  for  a  malicious  arrest 
would  not  lie  against  the  party 
suing  out  the  writ,  although  he 
had  no  cause  of  action.  Berry 
v.  Adamsony  Gent.,  E,  8  G.  4. 

528 

5.  Where  A.  by  agreement  made 
on  the  Slst  of  March,  agreed  to 
grant  to  B.  a  lease  of  certain 
premises,  habendum  from  the 
29th  of  September  then  next  for 
21  years,  in  consideration  of 
1000^.  of  which  10^.  was  paid  at 
the  time  of  the  agreement,  90/. 
was  to  be  paid  on  the  ISth  of 
April,  and  the  residue  on  having 
possession  of  the  premises,  and 
B>  being  called  upon  to  pay  the 
901;  demanded  an  abstract  of  ^.'s 
title,  which  was  refused;  where- 
upon he  ^ave  notice  that  he 
would  rescmd  the  contract,  and 
commenced  an  action  to  recover 
the  10/.  which  he  had  paid:  Held, 
that  he  was  entitled  to  recover,  it 
being  proved  at  the  trial  that  at 
the  time  when  the  action  was 
commenced,  A.  had  no  power 
to  grant  the  lease  contracted  for. 
Roper    V.     Combes,  E,    8  G.  4. 

534 

6.  The  master  of  a  vessel  bound  on 
a  voyage  from  Lisbon  to  London 
with  a  cargo  of  fruit  and  wine, 
the  former,  which  was  stowed 
above  the  wine,  being  deliverable 
at  Coxe*s  quay,  which  is  higher 
up  the  river    Thames  than   the 


London  docks,  where  the  win 
was  deliverable,  put  into  the  Lon 
don  docks,  and  while  theiB,  ap 
plied  to  the  consignees  of  tb 
fruit  to  allow  the  same  to  b 
landed  there,  but  thej  refusbg 
the  vessel  proceeded  from  th 
London   docks     towards    Coze 

3uay,  under  the  charge  of  a  pile 
uly  licensed  for  that  purpose 
and  while  under  his  charge,  ra 
foul  of  a  barge  and  sunk  it.  1 
an  action  brought  by  the  owner 
of  the  barges  Held,  that  tb 
vessel,  not  having  reached  th 
place  at  which  she  was  to  com 
mence  the  delivery  of  her  cargc 
her  removal  from  the  Zjonda 
docks  to  that  place  was  not  . 
change  of  mooring  within  th 
statute  6  G.  4.  c.  125.  s.  65.,  am 
that  the  master,  therefore,  ws 
bound  by  law  to  ha^e  a  pilot  oi 
board  her  at  the  time  when  sh< 
ran  foul  of  and  sunk  the  barge 
and,  consequently,  the  ownen 
were  discharged  from  respoosi- 
biiity.  Mcintosh  v.  Slade  ana 
Others,  E.  8  G.  4.        Page  657 

AFFIDAVIT. 

See  Corporation,  2. 

AGREEMENT. 

See  AssuMrsiT,  Lrase,   Vendob 
AND  Vendee,  10. 

ANNUITY. 

I.  It  is  not  necessary  that  an  an- 
nuity deed  should  be  executed 
by  all  the  parties  to  it  before  the 
memorial  is  enrolled  pursuant  to 
the  53  G.3.  C.141.  5.2. 

If  the  names  of  all  the  wit- 
nesses to  the  deed  are  inserted  ia 
the  memorial,  that  is  sufficient, 
without  specifying  the  parties  by 
whom  the  deed  was  executed  in 
their  presence.  Buckeridge  v. 
Flight,  (in  error)  M.  7  G.  4^  49. 

2.  The 


ANNUITY. 


745 


2.  The  same  person  being  agent 
for  the  grantor  of  an  annuity  for 
the  purpose  of  procuring  the 
money,  and  also  tor  the  grantee 
for  the  purpose  of  paying  over 
the  consideration  money  to  the 
grantor,  at  the  time  of  executing 
the  jdeeds  for  securing  the  an- 
nuity, paid  over  to  the  grantor 
the  whole  consideration  money, 
but  in  pursuance  of  a  previous 
agreement  between  the  agent 
and  the  grantor,  part  of  the  con- 
sideration money,  amounting  to 
15/«  per  cent  upon  the  whole 
money,  was  returned  by  the  lat- 
ter to  the  agent  for  law  expences 
and  for  brokerage ;  it  was  held 
that  this  was  a  return  of  part  of 
the  consideration  money  to  the 
party  advancing  the  same,  within 
the  meaning  of  the  5S  G.  S.  c.  141. 
s.  6.,  and  uie  annuities  were  set 
aside  upon  the  grantor's  pajring 
the  principal  and  interest,  toge- 
ther with  reasonable  costs  and 
brokerage.  Finley  v.  Gardner^ 
H.7&SG.4.  Page  165 

3.  Where  an  annuity  was  granted 
by  an  indenture,  which  also  con- 
tained a  release  of  a  former  an- 
nuity :  Held,  that  it  was  sufficient 
to  describe  the  annuity  deed  in 
the  memorial  as  a  grant  of  an 
annuity.  Crotother  v.  Wentworth^ 
H.  7  &  8  G.  4.  366 

4.  Where  A.  purchased  an  annuity 
for  his  life,  which  was  regularly 
paid  up  to  the  time  of  his  death, 
but  no  memorial  of  the  grant  of 
annuity  was  enrolled :  Held,  that 
^.'s  executrix  could  not  on  that 
ground  insist  that  the  contract 
was  void,  and  recover  back  the 
consideration  money  paid  for  the 
annuity.  DaviSf  executrix  ofGrif- 

Jiths,  V.  Bryauy  E.  8  G.  4.      651 

5.  Where  an  annuity-deed  con- 
tained, besides  covenants  to  pay 
the  annuity,  an  assignment  of 
stock,  for  better  securing  the  an- 


nuity :  Held,  that  it  was  well  de- 
scribed in  the  memorial  as  a 
**  grant  of  annuity." 

One  of  three  co-sureties  for  the 
payment  of  this  annuity,  paid 
money  on  account  of  the  annnity 
after  the  bankruptcy  of  a  co- 
surety :  Held,  that  the  latter  was 
liable  to  an  action  for  contribu- 
tion, although  he  bad  obtained 
his  certificate,  inasmuch  as  one 
surety  could  not  prove  the  value 
of  the  annuity  under  the  com- 
mission against  his  co-surety ;  but 
that  he  could  not  at  lavs  be  com- 
pelled to  repay  more  than  one 
third  of  the  sum  paid  on  account 
of  the  annuity,  although  the  third 
surety  had  become  insolvent  at 
the  time  of  such  payment. 

llie  grantor  of  an  annuity  as- 
signed It,  together  with  all  se- 
curities, for  a  valuable  consider- 
ation to  A,j  but  part  of  the  con- 
sideration-money belonged  to  B.^ 
one  of  the  co-sureties  for  pay- 
ment of  the  annuity,  and  it  was 
agreed  by  deed  between  A,  and 
B.  that  the  former  should  retain, 
out  of  the  annual  pavments,  suf- 
ficient to  pay  him  the  principal 
sum  advanced,  and  interest ;  and 
that,  when  he  should  have  been 
paid  principal  and  interest,  the 
annuity  should  be  for  the  benefit 
of  B.:  Held,  that  the  annuity 
was  not  thereby  extinguished, 
but  that  it  continued  a  subsisting 
annuity  between  the  several  co- 
sureties, and  that  B.  having  paid 
money  to  A.  on  account  of  it,  the 
other  sureties  were  liable  to  con** 
tribution. 

Held,  also,  that  although  the 
stock  assigned  for  further  secur- 
ing the  annuity  would  ultimately 
revest  in  i?.,  by  the  deed  made 
between  him  and  ^.,  that  did  not 
discharge  the  other  sureties. 
Broome  v.  Lecy  JS.  8  G.  4. 

Page  689 

ARBITRAMENT. 
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eatUfacdon  of  his  damages:  Held, 
Uiat  the  aheriiF  was  not  hound  to 
pay  the  landlord  half  a-year's 
rent,  then  due,  before  he  removed 
the  goods.  Brandlings,  Barring' 
ton.E.  8G.+.  Page  4^67 

♦.  Where  a  sheriff's  officer,  to  whom 
&  warrant  upon  a  writ  ugaiost  /!. 
was  delivered,  sent  a  message  to 
A.  and  asked  him  to  fix  u  time  to 
coll  and  give  bail,  and  A.  accord- 
ingly fixed  a  time,  attended,  and 
gave  bail;  Held,  that  this  was 
not  an  arrest,  and  that  therefore 
an  action  for  a  malicious  arrest 
woold  not  lie  against  the  party 
BuJng  out  the  writ,  although  ho 
had  no  cause  of  action.  Bern/ 
V.  Adamson,  Gent.,  E.  8  G.  4. 

528 

B.  Where  A.  by  agreement  made 
on  the  Slst  of  March,  agreed  to 
grant  to  S.  a  lease  of  certain 
premises)  habendum  from  the 
29th  of  September  then  nest  for 
21  years,  in  consideration  of 
lOOOJ.  of  which  102.  was  paid  at 
the  time  of  the  agreement,  90/. 
was  to  be  paid  on  the  l.'Sth  of 
April,  and  the  residue  on  having 
possession  of  the  premises,  uml 
B-  being  called  upon  to  pay  the 
9(V.,  demanded  an  abstract  of  j^.'s 
title,  which  was  refused;  where- 
upon he  gave  notice  that  he 
would  rescmd  the  contract,  and 
commenced  an  action  to  recover 
the  10^. which  he  had  paid:  Held, 
that  he  was  entitled  to  recover,  it 
being  proved  at  the  trial  tliat  at 
the  time  when  the  nctior)  was 
commenced,  A.  had  no  power 
to  grant  the  lease  contracted  for. 
Roper  V.  Combes,  E.  8  G.I.. 
534 

6.  The  master  of  a  vessel  bound  on 
a  voyage  from  Lisbon  to  London 
with  a  cargo  of  fruit  and  wine, 
the  former,  which  was  stoivcd 
above  the  wine,  being  deliverable 
at  C'oie's  quay,  which  is  higher 
up  tlie  river   Tkamei   than  the 


ANNUITY. 

London  docks,  where  the  win 
was  deliverable,  put  into  the  L(m 
don  docks,  and  while  there,  ap 
plied  to  the  consignees  of  tbi 
fruit  to  allow  the  same  to  b 
landed  there,  but  they  refusing 
the  vessel  proceeded  from  th 
London   docks     towards    Coie 

3uay,  under  the  chargcof  a  pile 
uly  licensed  for  that  purpoii 
and  while  under  his  charge,  n 
foul  of  a  barge  and  sunk  it.  I 
an  action  brought  by  the  owoei 
of  the  barge:  Held,  thiU  th 
vessel,  not  having  reached  tti 
place  at  which  she  was  to  cod 
mence  the  delivery  of  hercargi 
her  removal  from  the  Londa 
docks  to  that  place  was  not 
change  of  mooring  within  tli 
statute  6  G.  4.  c.  125.  *.  63^  n 
that  the  master,  therefore,  »i 
bound  by  law  to  have  a  pilot  o 
board  her  at  the  time  when  sh 
ran  foul  of  and  euak  the  bat^ 
and,  consequently,  the  owner 
were  discharged  from  respoiui 
bility.  M'Intosh  v.  Slade  anc 
Others,  E.  8  G.  4.         Page  63/ 

AFFIDAVIT. 
See  CoKPORATiON,  2. 

AGUEElVrENT. 

See  Assumpsit,  Le^ase,   Vekdos 

AND  Vendee,  10. 

ANNUITY. 
1.  It  is  not  necessary  that  an  an- 
nuity deed  should  be  executed 
by  all  the  parties  to  it  before  the 
memorial  is  enrolled  pursnaot  to 
the  53  G.3.C.141.J.2. 

If  the  names  of  all  the  wit- 
nesses to  the  deed  are  inserted  ia 
the  nicoional,  that  is  sufficient, 
without  specifying  the  parties bjT 
whom  the  deed  n-as  executed  ia 
their  plfij^cncu.  Buekeridge  t. 
fiM.  7G.*.  «i 


i.  The  same  person  being  agent 
for  the  grantor  of  an  annuity  for 
the  purpose  of  procuring  the 
money,  and  also  for  the  grantee 
for  the  purpose  of  paying  over 
the  coDsideratian  money  to  the 
grantor,  at  the  time  of  executing 
the  deeds  for  securing  the  an- 
nuity, paid  over  to  the  grantor 
the  whole  consideration  money, 
but  ia  pursuance  of  a  previous 
agreement  between  the  agent 
and  the  grantor,  part  of  the  con- 
sideration money,  amounting  to 
15l-  per  cent  upon  the  whole 
money,  was  returned  by  the  lat- 
ter to  the  agent  for  law  expences 
and  for  brokerage ;  it  waa  held 
that  this  was  a  return  of  part  of 
the  consideration  money  to  the 
party  advancing  the  same,  within 
the  meaning  of  the  53  6.  S.i;.  141. 
(.  6.,  and  tJie  annuities  were  set 
aside  upon  the  grantor's  paying 
the  principal  and  interest,  toge- 
ther with  reasonable  costs  and 
brokerage.  Flnley  v.  Gardner, 
H.7  &8G.i.  Page  165 

3,  Where  an  annuity  waa  granted 
by  an  indenture,  which  also  con- 
tained a  release  of  a  former  an- 
nuity :  Held)  that  it  was  sufficient 
to  describe  the  annuity  deed  in 
the  memorial  as  a  grant  of  an 
annuity.  Crimthtr  v.  iVentworth, 
H.  7  St  8  G.  *.  366 

4.  Where  A.  purchased  an  annuity 
for  his  life,  which  wan  regularly 

Eaid  up  to  the  time  of  his  death, 
lit  no  memorial  of  the  grant  of 
annuity  was  enrolled ;  Held,  that 
A.'s  executrix  could  not  on  that 
ground  insist  that  the  contisct 
waa  void,  and  recover  back  the 
cotuideratioa  money  paid  for  the 
waaaitj.  Davuttseeutru^Gwtfi- 


nuity:  Held,  that  it  was  well  de- 
scribed in  the  memorial  at  a 
"  grant  of  annuity." 

One  of  three  co-sureties  for  ths 
payment  of  this  annuity,  paid 
money  on  account  of  the  anndty 
afler  the  bankruptcy  of  a  c<k 
surety:  Held,  that  the  latter  waa 
liable  to  an  action  for  contribu- 
tion, although  he  had  obtiuned 
his  certificate,  inasmuch  as  one 
surety  could  not  prove  the  value 
of  the  annuity  under  the  com- 
mission against  his  co-surety ;  but 
that  he  could  not  at  law  be  com- 
pelled to  repay  more  than  one 
third  of  the  sum  paid  on  account 
of  the  annuity,  although  the  third 
surety  had  become  insolvent  at 
the  time  of  such  payment. 

'I'he  grantor  of  an  annuity  as- 
signed it,  together  with  all  se- 
curities, for  a  valuable  conaider- 
ation  to  A.,  but  part  of  the  coo- 
si  derat  ion-money  belonged  to&> 
one  of  the  co-suretiet  fir  PV 
ment  of  the  annui^,  mi  *^ 
agreed  by  deed  betw««  J-*" 
B.  that  the  former  ihsiM^"^ 
out  of  the  annual  P'^^^^iarf 
ficient  to  pay  Iwa  **SIT^S 
sum  advanced,  nd  ii***^*^^^ 
that,  when  he  *"^ij^  ^ 
paid  principd  "^"JTfc^diK 
annuity  iboaU  **    j^^— ^«- 


rfiRK^  wri^' 


BANKRUPT. 


BARON  AND  FEME.  749 


of  five  persons,  or  their  reprC' 
sentatives,  at  any  one  time,  other- 
wise than  by  devise  or  succession, 
(reckoning  executors  and  admi- 
nistrators, as  and  for  the  single 
persons  they  represent,  as  to 
such  interest  as  they  are  or  shall 
be  entitled  to  in  right  of  such 
their  testators  or  testator,)  then 
and  in  every  of  the  said  cases, 
all  liberties,  privileges,  and  ad- 
vantages vested  in  the  patentees, 
their  executors,  administrators, 
or  assigns,  should  cease,  deter- 
mine, and  become  void.  The 
patentees  having  become  bank- 
rupt, and  creditors  exceeding 
five  in  number  having  proved 
under  the  commission,  it  was 
held  that  this  clause  applied  only 
to  an  assignment  by  act  of  the 
party,  and  not  to  an  assignment 
by  operation  of  law,  and  conse- 
quently that  the  interest  of  the 
assignees  of  the  bankrupt  in  the 
patent  had  not  ceased.  Bloxam 
and  Another^  Assignees,  v.  Elsee, 
H.1&SGA.  Page  169 

5.  Where  A,,  having  a  debt  from 
B.  secured  to  him  by  a  warrant 
of  attorney,  entered  up  judgment 
by  non  sum  informatus,  issued  a 

Jioja,,  and  took  from  the  sheriff 
a  bill  of  sale  of  the  goods 
seized ;  B.  having  soon  after- 
wards become  bankrupt,  his  as- 
signees took  possession  of  and 
sold  the  goods  so  transferred  to 
A.t  who  brought  an  action  of 
trover  for  them :  Held,  that  he 
was  not  "  a  creditor  having  secu- 
rity for  his  debt,"  within  the 
6  G.  4*.  c.  16.  s.  108.  and  that  he 
was  entitled  to  recover.  Wymer 
v.  Kemble  and  Masterman,  E. 
8  G.  4..  479 

6.  Where  the  defendant  in  an  ac- 
tion brought  by  the  assignee  of 
a  bankrupt,  intends  to  dispute 
the  trading  petitioning  creditor's 
debt,  or  act  of  bankruptcy,  the 
6  G.  4<.  c.  16.  8. 90.  requires  him 


to  give  specific  notice  of  his 
intention,  and  it  will  not  suffice 
to  give  notice  that  he  intends 
to  dispute  the  bankruptcy.  Trim' 
ley  V.    Untoin  E*  8  G.  4. 

Page  587 

7.  One  of  three  co-surges  lor  the 
payment  of  an  aniiuity,  paid 
money  on  account  of  the  annuity 
afler  the  bankruptcy  of  a  co- 
surety :  Held,  that  tlie  latter  was 
liable  to  an  action  for  contribu- 
tion, although  he  had  obtained 
his  certificate^  inasmuch  as  one 
surety  could  not  prove  the  value 
of  the  annuity  under  the  commis- 
sion against  his  co-suretyy  but 
that  he  could  not  at  laxn  be  com- 
pelled to  repay  more  than  one 
third  of  the  sum  paid  on  account 
of  the  annuity,  although  the  third 
surety  had  become  insolvent  at 
the  time  of  such  payment.  Brotone 
V.  Lee,  E.  8  G.  4.  689 

8.  Where  a  sheriff's  officer  had 
seized,  under  a  ^.  Jo*,  goods  of 
a  trader,  more  than  sufficient  to 
satisfy  the  levy,  and  the  trader 
having  become  bankrupt,  and  as- 
signees chosen  before  the  goods 
were  sold,  the  assignees  autho- 
rised the  officer  to  deliver  the 
whole  of  the  goods  to  A.  B.9  and 
to  receive  from  him  a  certain  sum 
as  the  value  of  the  goods,  which 
he  did  accordingly,  and  out  of 
that  money  satisfied  the  execution 
creditor,  but  never  paid  over  the 
residue  to  the  assignees:  Held» 
that  they  could  not  sue  tlie  sheriff 
for  this  money,  the  officer  not 
having  derived  his  authority  to 
sell  the  whole  of  the  goods  from 
the  sheriff,  but  from  the  plaintiffii 
the  assignees.  Cook  and  OtherSf 
Assignees,  v.  Palmer,  E»  8  G.  4. 
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1.  Where  a  deed  was  made  between 
husband,  wife,  and  a  trustee,  pro<« 
viding    a  separate  maintenance 


BOND. 


CANAL. 


T51 


by  law,  which  was  less  in  amount 
than  the  stamp  required  for  such 
a  bill  drawn  in  England;  but 
there  was  nothing  on  the  face  of 
the  bill  to  show  that  it  had  been 
drawn  in  Ireland.  The  holder, 
in  England,  neglected  to  present 
it  for  payment,  and  held  it  a 
month  afler  it  was  due.  The 
acceptor,  having  become  bank- 
rupt, the  holder  applied  for  pay- 
ment to  the  indorsee,  who  had 
paid  it  to  him.  The  latter  re- 
fused to  pay  it,  alleging  that  the 
holder  had  made  it  his  own  by 
his  laches.  The  holder  then 
threatened  to  sue  him,  alleging 
that  the  bill  was  void,  on  the 
ground  that  it  was  drawn  on  an 
improper  stamp.  The  indorser 
suspected  the  bill,  and  finding 
that  the  stamp  was  not  that  re- 
quired for  a  bill  of  the  same 
amount  drawn  in  England,  but 
Ignorant  of  the  fact  tnat  it  had 
been  drawn  in  Ireland,  paid  the 
amount  to  the  holder :  Held,  that 
this  was  money  paid-in  ignorance 
of  the  fact,  and  there  being  no 
laches  imputable  to  the  party 
who  paid  the  money,  he  might 
recover  it  back  in  an  action  for 
money  had  and  received.  Milnes 
V.  Duncan,  E.  8  G.4.    Page  671 

BOND. 

A  married  man  living  in  the  same 
house  with  his  wife,  cohabited 
for  six  years  with  another  woman, 
who  knew  that  he  was  married, 
but  until  that  time  had  conducted 
herself  with  propriety  and  mo- 
rality. At  the  expiration  of  that 
time  he  ceased  to  cohabit  with 
her,  and  gave  her  a  bond  to  se- 
cure an  annuity  to  her  for  her 
life,  and  the  payment  of  a  sum  of 
money  as  a  provision  for  her  chil- 
dren which  she  had  borne  to  him 
during  such  cohabitation :  Held, 
that  an  action  at  law  might  be 


maintained  upon  this  bond.    Ni^e 
v.  Mosdey,  M.  7  G.4.   Page  133 

BRISTOL  DOCK  COMPANY. 
See  Mandamus,  1. 

BROKER. 

Where  a  broker  made  an  entry 
of  a  contract  in  his  book  which 
he  did  not  sign,  but  sent  to  the 
vendor  and  purchaser  bought  and 
sold  notes,  copied  from  the  book 
and  signed  by  him:  Held,  that 
these  were  a  sufficient  note  or 
memorandum  of  the  bargain,  and 
that  the  parties  were  bouhd  by 
the  contract  so  made.  Goomv, 
Affalo,M.7GA.  117 

CANAL. 

By  an  act  of  parliament  a  canal 
company  were  bound  to  repair 
the  banks  of  the  canal,  In  an 
action  brought  by  the  company 
against  the  0¥mer  of  acyoming 
land,  for  digging  clay  pits  upon 
his  own  land,  and  causing  the 
plaintifis'  banks  to  give  way,  there 
was  some  evidence  to  shew  that 
the  bank  was  not  in  good  repair, 
but  the  learned  judge  directed 
the  jury  to  find  for  the  plaintiffii, 
if  they  thought  that  the  falling 
in  of  the  bank  was  caused  by  the 
defendant's  having  dug  clay  pits : 
Held,  that  the  plaintiffs  were  not 
entitled  to  recover,  unless  at  the 
time  when  the  bank  gave  way  it  was 
in  good  repair,  and  that  question 
not  having  been  submitted  to  the 
jury,  a  new  trial  was  granted. 
Staffordshire  Canal  Company  v. 
Hallen,  H.  7  &  8  G.  i.  317 

CERTIORARL 
See  Practice,  10. 

COAL  MINES. 
See  Poor  Ratb*  2. 


CORPORATION. 


COVENANT. 


75S 


Surrejoinder,  that  K,  and  T.,  be- 
fore the  election  of  the  defend- 
ant, had  been  elected,  admitted 
into,  and  exercised  the  office  of 
aldermen,  and  at  the  election  of 
the  defendant  were  present  as 
aldermen,  and  that  before  the  de- 
fendant's election  two  other  per- 
sons were  elected,  and  admitted 
as  capital  burgesses  in  the  room 
and  stead  of  K.  and  T.  Rebutter, 
that  at  the  election  of  K.  and  T. 
as  aldermen  of  the  borough,  the 
major  part  of  the  aldermen  were 
not  assembled,  and  that  after  the 
election  of  K.  and  T.,  and  before 
the  election  of  the  defendant  as 
justice,  and  whilst  K*  and  T.  ex- 
ercised the  office  of  aldermen,  in- 
formations in  quo  warranto  were 
filed  against  them,  and  judgment 
of  ouster  given,  with  a  traverse 
that  Kn  and  T.  ever  were  alder- 
men. Demurrer:  Held,  that 
notwithstanding  the  judgment  of 
ouster  K.  and  T.  could  not  be 
considered  as  having  attended  at 
the  election  of  the  defendant  as 
capital  burgesses,  and  that  judg- 
ment must  be  for  the  crown.  Tne 
Kingv.HuUaU,M.7G.^. 

Page  139 
S.  Where  a  corporator  has  attended 
and  voted  at  a  meeting  for  the 
election  of  officers  of  the  borough, 
he  will  not  be  allowed  to  become 
relator  in  quo  voarrantOy  and  im- 
peach the  titles  of  the  persons 
there  elected  on  account  of  an 
objection  to  the  title  of  the  pre- 
siding officer,  unless  he  shows 
that  at  the  time  of  the  election 
he  was  ignorant  of  the  objection. 

An  affidavit  to  found  a  motion 
for  quo  voarrantoy  is  sufficient  if 
it  states  the  deponent's  '*  inform- 
ation and  belief,"  that  the  part^ 
against  whom  the  application  is 
soiMle  has  exercised  the  office. 

Where  a  person  had  an  in- 
choate right  to  be  a  free  burgess 
of  a  borough : .  Held,  that  his 

Vol.  VI. 


title  could  not  be  impeached, 
because  he  was  sworn  in  before 
officers  who  were  so  dejacto^  but 
not  de  jure.  The  King  v.  Sli/the, 
if.  7  &  8  GA. 


Page  2^0 


COSTS. 


See  ProhibitioNi  2. 

The  defendant  was  arrested  for 
179/.  At  the  trial  a  verdict  was 
found  for  the  plaintiff  subject  to 
the  award  of  an  arbitrator,  to 
whom  the  cause  and  all  matters 
in  difference  between  the  parties 
were  referred,  and  the  costs  of 
the  cause  were  to  abide  the  event 
of  the  atoard.  The  arbitrator  by 
his  award  found,  that  at  the  com- 
mencement of  the  suit  there  was 
due  from  the  defendant  to  the 
plaintiff  the  sum  of  45/.  lOs.  and 
that  the  plaintiff  had  no  reason- 
able or  probable  cause  for  arresf- 
ing  the  defendant  for  179/.  and 
that  the  defendant  by  reason 
thereof  was  entitled  to  compens- 
ation or  damages  to  ^the  amount 
of  20/.  The  arbitrator  then  or- 
dered the  verdict  to  be  finally 
entered  for  the  plaintiff  for  25/. 
185.  the  balance  due  to  him  after 
deducting  therefrom  the  damages 
awarded  to  the  defendant.  The 
Court  refused  to  allow  the  de- 
fendant costs  under  the  4S  G.  3. 
c.  46.  inasmuch  as  by  the  terms 
of  the  reference,  the  costs  were 
to  abide  the  event  of  the  award, 
and  that  was  in  favor  of  the  plain- 
tiff. Thompson  and  Another,'^.  At' 
kinson,  ii.  7  &  8  G.  4.  193 

COURT  OF  GREAT  SESSIONS 
IN  WALES. 

See  Motion  for  New  Trial. 

COVENANT. 

1.  Covenant,   that    defendant  bad 

not  done  nor  permitted  nor  suf' 

Jered  to  be  doiie»any  act  whereby 

3  D  an 


ingly  fixed  a  time,  attended,  and 
gave  bail;  Held,  that  this  waa 
not  an  arrest,  and  that  therefore 
an  action  for  a  malicious  arrest 
wonld  not  lie  against  the  party 
suing  out  the  writ,  although  he 
had  no  cause  of  action.  Berry 
V.  Adamson,  Gent.,  E.  8  G.  4. 

528 
5-  Wliere  A,  by  agreement  made 
on  the  SUt  of  March,  agreed  to 
grant  to  B.  a.  lease  of  certain 
premises,  habendum  from  the 
29tli  of  September  then  next  for 
21  years,  in  consideration  of 
lOOOt.  of  which  lOf.  was  paid  at 
the  time  of  the  agreement,  90/. 
was  to  be  paid  on  the  13th  of 
Apr^i  and  the  residue  on  having 
possession  of  the  premises,  and 
JB'  being  called  upon  to  pay  the 
90/.,  demanded  an  abstract  oi'  A.'% 
title,  which  was  refused;  wherc' 
upon  he  ^ave  notice  that  he 
would  rescmd  the  contract,  and 
commenced  an  action  to  recover 
the  10/.  which  he  had  paid:  Held, 
that  he  was  entitled  to  recover,  it 
being  proved  at  the  trial  that  at 
the  time  when  the  action  was 
commenced,  A.  had  no  power 
to  grant  the  lease  contracted  for. 
Roper    V.    Conges,  E.    8  G.  4. 

53* 


ANNUITY. 
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2.  The  same  person  being  agent 
for  the  grantor  of  an  annuity  for 
the  purpose  of  procuring  the 
money,  and  also  tor  the  grantee 
for  the  purpose  of  paying  over 
the  consideration  money  to  the 
grantor,  at  the  time  of  executing 
the  jdeeds  for  securing  the  an- 
nuity, paid  over  to  the  grantor 
the  whole  consideration  money, 
but  in  pursuance  of  a  previous 
agreement  between  the  agent 
and  the  grantor,  part  o£  the  con- 
sideration money,  amounting  to 
15/.  per  cent  upon  the  whole 
money,  was  returned  by  the  lat- 
ter to  the  agent  for  law  expences 
and  for  brokerage;  it  was  held 
that  this  was  a  return  of  part  of 
the  consideration  money  to  the 
party  advancing  the  same,  within 
the  meaning  of  the  53  G.  S.  c  141. 
s»  6.,  and  the  annuities  were  set 
aside  upon  the  grantor's  paying 
the  principal  and  interest,  toge- 
ther with  reasonable  costs  and 
brokerage.  Finley  v.  Gardner^ 
//.  7  &  8  G.  4.  Page  165 

3*  Where  an  annuity  was  granted 
by  an  indenture,  which  also  con- 
tained a  release  of  a  former  an- 
nuity :  Held,  that  it  was  sufficient 
to  describe  the  annuity  deed  in 
the  memorial  as  a  grant  of  an 
annuity.  Cromther  v.  Wenttvorth, 
H.7  8cSG.4f.  866 

4.  Where  A.  purchased  an  annuity 
for  his  life,  which  was  regularly 
paid  up  to  the  time  of  his  death, 
but  no  memorial  of  the  grant  of 
annuity  was  enrolled :  Held,  that 
A,*8  executrix  could  not  on  that 
ground  insist  that  the  contract 
was  void,  and  recover  back  the 
consideration  money  paid  for  the 
annuity.  Davis^  executrix  of  Grif- 

Jlths,  V.  Bryan,  E.  8  G.  4.      651 

5.  Where  an  annuity-deed  con- 
tained, besides  covenants  to  pay 
the  annuity,  an  assignment  of 
stock,  for  better  securing  the  an- 


nuity :  Held,  that  it  was  well  de- 
scribed in  the  memorial  as  a 
•*  grant  of  annuity." 

One  of  three  co-sureties  for  the 
payment  of  this  annuity,  paid 
money  on  account  of  the  annuity 
after  the  bankruptcy  of  a  co- 
surety :  Held,  that  the  latter  was 
liable  to  an  action  for  contribu- 
tion, although  he  had  obtained 
his  certificate,  inasmuch  as  one 
surety  could  not  prove  the  value 
of  the  annuity  under  the  com- 
mission against  his  co-surety ;  but 
that  he  could  not  at  lato  be  com- 
pelled to  repay  more  than  one 
third  of  the  sum  paid  on  account 
of  the  annuity,  although  the  third 
surety  had  become  insolvent  at 
the  time  of  such  payment. 

llie  grantor  of  an  annuity  as- 
signed It,  together  with  all  se- 
curities, for  a  valuable  consider- 
ation to  A.y  but  part  of  the  con- 
sideration-money belonged  to  B,f 
one  of  the  co-sureties  for  pay- 
ment of  the  annuity,  and  it  was 
agreed  by  deed  between  A.  and 
B.  that  the  former  should  retain, 
out  of  the  annual  payments,  suf- 
ficient to  pay  him  trie  principal 
sum  advanced,  and  interest ;  and 
that,  when  he  should  have  been 
paid  principal  and  interest,  the 
annuity  should  be  for  the  benefit 
of  B, :  Held,  that  the  annuity 
was  not  thereby  extinguished, 
but  that  it  continued  a  subsisting 
annul t}''  between  the  several  co- 
sureties, and  that  B,  having  paid 
money  to  A.  on  account  of  it,  the 
other  sureties  were  liable  to  con- 
tribution. 

Held,  also,  that  although  the 
stock  assigned  for  further  secur- 
ing the  annuity  would  ultimately 
revest  in  J?.,  by  the  deed  made 
between  him  and  A.,  that  did  not 
discharge  the  other  sureties. 
Browne  v.  Lee,  E.  8  G.  4. 

Page  689 

ARBITRAMENT. 


the  event  of  tlte  awant.  I'lie  ar- 
bitrator  hy  his  award  found,  that 
at  the  commencement  of  the  suit 
there  iras  due  from  the  defend- 
ant to  the  plaintiff  the  lum  of 
45/.  \0t.,  and  that  the  defendant 
had  no  reasonable  or  probable 
CBiue  for  arresting  the  defendant 
(or  179A,  and  that  the  defendant, 
by  reason  thereof,  was  entitled 
to  compensation  or  damages  to 
the  amount  of  2(V.  The  arbi- 
trator then  ordered  the  verdict 
to  be  finally  entered  for  the 
plaintiff  for  25/.  18f.,  the  balance 
due  to  him  afler  deducting  there- 
from the  daniaKea  awarded  to  the 
defendant.  The  Court  refused 
to  allow  the  defendant  costs, 
under  the  statute  43  G.  3.  c.  46., 
inasmuch  as  by  the  terms  of  the 
reference  the  costs  were  to  abide 
the  event  of  the  award,  and  that 
was  in  favour  of  the  plaintiff. 
Thompton  and  another  v.  Aliin- 
Mon,  H.  7&8G.4.  Page  193 
2.  Declaration  stated,  that  before 
the  making  of  the  promise  there- 
in mentioned,  certain  differences 
had  arisen,  and  a  certain  suit  was 
depending  in  Chancery  between 
M-  D.  and  divers  infants,  plain- 
tift,  and  P.  ft:.,  T.B.,  since  de- 
ceased, and  J<.  R.,  defendants ; 
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livered  up  to  be  cancelled.    Nor*  I 
ton,  Genty  one,  tfc*  v.  Moseley^ 
M.7G.4,.  Page  106 

2.  Where  a  sheriff's  officer,  to  whom 
a  warrant  upon  a  writ  against  A. 
was  delivered,  sent  a  message  to 
A.  and  asked  him  to  fix  a  time  to 
call  and  give  bail>  and  A.  accord- 
ingly fixed  a  time>  attended,  and 
gave  bail :  Held,  that  this  was 
not  an  arrest,  and  that  an  action 
fur  a  malicious  arrest  would  not 
lie  against  the  party  suing  out 
the  writ,  although  he  had  no 
cause  of  action.  ISeny  v.  Adam* 
son,  E.  8  G.  4.  528 

S.  A  constable  having  reasonable 
cause  to  suspect  that  a  felony 
has  been  committed  is  justified 
in  arresting  the  party  suspected, 
although  It  afterwards  appears 
that  no  felony  has  been  com- 
mitted. Bechoith  v.  Philby  and 
Others,  E.  8  G.  4.  635 

ASSUMPSIT. 
See  Pleading,  8. 

1.  Indebitatus  assumpsit  Will  lie  for 
goods  and  chattels.  The  Earl  of 
Falmouth  v.  Penrose,  H.  7  &  8 
G.  4.  385 

2.  Tlie  indorser  of  a  bill  being 
sued  by  the  holder,  paid  him 
part  of  the  sum  mentioned  in  the 
bill :  Held,  that  he  might  recover 
the  same  from  the  acceptor  in 
an  action  for  money  paid  to  his 
use.  Povonalj  Gent,,  one,  Sfc*  v. 
Ferrand,  E.  8  G.  4.  439 

3.  Where,  by  an  instrument  in 
writing  (not  under  seal),  A.,  in 
consideration  of  7000/.,  agreed 
to  present  to  a  rectory,  on  the 
next  avoidance,  such  person  as 
B*  should  nominate,  and  to  fur- 
nish an  abstract,  and  execute  a 
conveyance  of  the  next  present- 
ation to  B.i  Held  this  agree- 
ment did  not  require  an  ad 
valorem  stamp. 


I 


A»  afterwards,  with  the  assent 
of  B,f  agreed  to  sell  the  next 
presentation  to  C,  and  to  con- 
vey such  title  as  he  (A.)  had 
received  in  consideration  of 
7500/.,  of  which  500/.  was  to 
be  paid  to  J?,  on  a  certain  day. 
A.  furnished  an  abstract  of  such 
title  as  he  had;  but  C.  refused 
to  take  it,  and  no  conveyance 
was  tendered  to  him.  ia  an 
action  by  B,  against  C.  for  the 
500/. :  Held,  that  there  was  a 
sufficient  consideration  for  C.'s 
promise  to  pay  it ;  and  that  A* 
was  not  bound  to  make  a  market- 
able title,  but  only  to  convey 
such  as  he  had  received,  and 
that  as  C.  refused  to  accept  that 
title,  it  was  not  necessary  to 
tender  a  conveyance.  JVUmot 
V.  Wilkinson,  E.  8  G.  4.         506 

4.  Where  A.,  by  agreement 
made  on  the  31st  of  J^^ffgg 
agreed  to  grant  to  B,  a\  i^ 
certain  premises,  habendu^  ^f 
the  29th  of  September  thenht>^^ 
for  twenty-one  years,  in  consi-" 
deration  of  1000/.,  of  which  10/. 
was  paid  at  the  time  of  the 
agreement,  90/.  was  to  be  paid 
on  the  13th  of  April,  and  the 
residue  on  having  possession  of 
the  premises;  and  B,  being 
called  upon  to  pay  the  90/., 
demanded  an  abstract  of  A.*s 
title,  which  was  refused,  where- 
upon he  gave  notice  that  he 
would  rescind  the  contract,  and 
commenced  an  action  to  recover 
the  10/.  which  he  had  paid : 
Held,  that  he  was  entitled  to 
recover,  it  being  proved  at  the 
trial,  that  at  the  time  when  the 
action  was  commenced.  A,  had 
no  power  to  grant  the  lease 
contracted  for.  Roper  v.  Coombes, 
JS.  8  G.  4.  Page  534 

5.  Plaintiff  having  deposited  money 
in  the  hands  of  the  defendant, 
received  from  him  tha  following 
memorandum:  **  Mr.  T.  has  leit 

in 
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livered  up  to  be  cancelled.    Nor*  I 
toTif  Genty  one,  tfc*  v.  Moseley^ 
M.7G.4,.  Page  106 

2.  Where  a  sheriff's  officer,  to  whom 
a  warrant  upon  a  writ  against  A. 
was  delivered,  sent  a  message  to 
A.  and  asked  him  to  fix  a  time  to 
call  and  give  bail,  and  A,  accord- 
ingly fixed  a  time,  attended,  and 
gave  bail :  Held,  that  this  was 
not  an  arrest,  and  that  an  action 
fur  a  malicious  arrest  would  not 
lie  against  the  party  suing  out 
the  writ,  although  he  had  no 
cause  of  action.  ISeny  v.  Adam* 
son,  E.  8  G.  4'.  528 

S.  A  constable  having  reasonable 
cause  to  suspect  that  a  felony 
has  been  committed  is  justified 
in  arresting  the  party  suspected, 
although  it  afterwards  appears 
that  no  felony  has  been  com- 
mitted. Bechoith  v.  PhUby  and 
Others,  E.  8  G.  4.  635 

ASSUMPSIT. 

See  Pleading,  8. 

1«  Indebitatus  assumpsit  Will  lie  for 
goods  and  chattels.  The  Earl  of 
Falmouth  v.  Penrose,  H.  7  &  8 
a.  4.  385 

2.  Tlie  indorser  of  a  bill  being 
sued  by  the  holder,  paid  him 
part  of  the  sum  mentioned  in  the 
bill :  Held,  that  he  might  recover 
the  same  from  the  acceptor  in 
an  action  for  money  paid  to  his 
use.  Potonalj  Gent*,  one,  Sfc.  v. 
Ferrand,  E.  8  G.  4.  439 

3.  Where,  by  an  instrument  in 
writing  (not  under  seal),  A.,  in 
consideration  of  7000/.,  agreed 
to  present  to  a  rectory,  on  the 
next  avoidance,  such  person  as 
B,  should  nominate,  and  to  fur- 
nish an  abstract,  and  execute  a 
conveyance  of  the  next  present- 
ation to  B*:  Held  this  agree- 
ment did  not  require  an  ad 
valorem  stamp. 


A*  afterwards,  with  the  assent 
of  B.f  i^eed  to  sell  the  next 
presentation  to  C,  and  to  con- 
vey such  title  as  he  (A.)  had 
received  in  consideration  of 
7500/.,  of  which  500/.  was  to 
be  paid  to  J?,  on  a  certain  day. 
A,  furnished  an  abstract  of  such 
title  as  he  had;  but  C  refused 
to  take  it,  and  no  conyeyance 
was  tendered  to  him.  Li  an 
action  by  B.  against  C  for  the 
500/.:  Held,  that  there  was  a 
sufficient  consideration  for  C's 
promise  to  pay  it ;  and  that  A* 
was  not  bound  to  make  a  market- 
able title,  but  only  to  convey 
such  as  he  had  received,  and 
that  as  C.  refused  to  accept  that 
title,  it  was  not  necessary  to 
tender  a  conveyance.  Wilmot 
V.  Wilkinson,  E.  8  G.  4.         506 

4.  Where  A,,  by  i^eement 
made  on  the  31st  of  M^g 
agreed  to  grant  to  B.  a\f  y^ 
certain  premises,  habendu^A^  ^£ 
the  29th  of  September  th&ahi>«^ 
for  twenty-one  years,  in  consi-* 
deration  of  1000/.,  of  which  10/. 
was  paid  at  the  time  of  the 
agreement,  90/.  was  to  be  paid 
on  the  13th  of  April,  and  the 
residue  on  having  possession  of 
the  premises;  and  B.  being 
called  upon  to  pay  the  90/., 
demanded  an  abstract  of  A*fi 
title,  which  was  refused,  where- 
upon he  gave  notice  that  he 
would  rescind  the  contract,  and 
commenced  an  action  to  recover 
the  10/.  which  he  had  paid: 
Held,  that  he  was  entitled  to 
recover,  it  being  proved  at  the 
trial,  that  at  the  time  when  the 
action  was  commenced,  A.  had 
no  power  to  grant  the  lease 
contracted  for.  Ropery,  Coombes, 
E.SG.^.  Page  534 

5*  Plaintiff  having  deposited  money 
in  the  hands  of  the  defendant, 
received  from  him  tha  following 
memorandum :  *<  Mr.  T.  has  leit 

in 
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of  five  persons,  or  their  re^rc' 
sentativeSf  at  any  one  time,  other- 
wise than  by  devise  or  succession, 
(reckoning  executors  and  admi- 
nistrators, as  and  for  the  single 
persons  they  represent,  as  to 
such  interest  as  they  are  or  shall 
be  entitled  to  in  right  of  such 
their  testators  or  testator,)  then 
and  in  every  of  the  said  cases, 
all  liberties,  privileges,  and  ad- 
vantages vested  in  the  patentees, 
their  executors,  administrators, 
or  assigns,  should  cease,  deter- 
mine, and  become  void.  The 
patentees  having  become  bank- 
rupt, and  creditors  exceeding 
five  in  number  having  proved 
under  the  commission,  it  was 
held  that  this  clause  applied  only 
to  an  assignment  by  act  of  the 
party,  ana  not  to  an  assignment 
by  operation  of  law,  and  conse- 
quently  that  the  interest  of  the 
assignees  of  the  bankrupt  in  the 
patent  had  not  ceased.  Bloxam 
and  Another,  Assignees^  v.  Elsee, 
H.7&S  GA.  Page  169 

5.  Where  ^.,  having  a  debt  from 
B.  secured  to  him  by  a  warrant 
of  attorney,  entered  up  judgment 
by  non  sum  informatuSf  issued  a 

fi^Ja.^  and  took  from  the  sheriff 
a  bill  of  sale  of  the  goods 
seized ;  B*  having  soon  after- 
wards become  bankrupt,  his  as- 
signees took  possession  of  and 
sold  the  goods  so  transferred  to 
^.,  who  brought  an  action  of 
trover  for  them :  Held,  that  he 
was  not  "  a  creditor  having  secu- 
rity for  his  debt,"  within  the 
6  G.  4.  c.  16.  s.  108.  and  that  he 
was  entitled  to  recover.  Wymer 
V.  Kemble  and  Masterman,  E. 
8  G.  4.  479 

6.  Where  the  defendant  in  an  ac- 
tion brought  by  the  assignee  of 
a  bankrupt,  intends  to  dispute 
the  trading  petitioning  creditor's 
debt,  or  act  of  bankruptcy,  the 
6  G.  4.  c.  16.  8. 90.  requires  him 


to  give  specific  notice  of  his 
intention,  and  it  will  not  suffice 
to  give  notice  that  he  intends 
to  dispute  the  bankruptcy.  Trim* 
ley  V.    Unxoin  JEJ.  8  G.  4. 

Page  537 

7.  One  of  three  co-sureties  for  the 
payment  of  an  aniluity,  paid 
money  on  account  of  the  annuity 
afler  the  bankruptcy  of  a  co- 
surety :  Held,  that  the  latter  was 
liable  to  an  action  for  contribu- 
tion, although  he  had  obtained 
his  certificate,  inasmuch  as  one 
surety  could  not  prove  the  value 
of  the  annuity  under  the  commis- 
sion against  his  co-surety»  but 
that  he  could  not  at  lata  be  com- 
pelled to  repay  more  than  one 
third  of  the  sum  paid  on  account 
of  the  annuity,  although  the  third 
surety  had  become  insolvent  at 
the  time  of  such  payment.  Brotvne 
V.  Lee,  E.  8  G.  4.  689 

8.  Where  a  sheriff's  officer  had 
seized,  under  a  ^.  Jiu,  goods  of 
a  trader,  more  than  sufficient  to 
satisfy  the  levy,  and  tlie  trader 
having  become  bankrupt,  and  as- 
signees chosen  before  the  goods 
were  sold,  the  assignees  autho- 
rised the  officer  to  deliver  the 
whole  of  the  goods  to  A.  B.f  and 
to  receive  from  him  a  certain  sum 
as  the  value  of  the  goods,  which 
he  did  accordingly,  and  out  of 
that  money  satisfied  the  execution 
creditor,  but  never  paid  over  the 
residue  to  the  assignees:  Heldy 
that  they  could  not  sue  the  sheriff 
for  this  money,  the  officer  not 
having  derived  his  authority  to 
sell  the  whole  of  the  goods  from 
the  sheriff,  but  from  the  plaintiflb 
the  assignees.  Cook  and  OiherSf 
Assignees^  v.  Palmer,  E.  8  G.  4. 
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1.  Where  a  deed  was  made  between 
husband,  wife,  and  a  trustee,  pro** 
viding    a  separate  maintenance 


CORPORATION. 


COVENANT. 


75S 


Surrejoinder,  that  K.  and  T.,  be- 
fore the  election  of  the  defend- 
ant, had  been  elected,  admitted 
into,  and  exercised  the  office  of 
aldermen,  and  at  the  election  of 
the  defendant  were  present  m 
aldermen,  and  that  before  the  de- 
fendant's election  two  other  per- 
sons were  elected,  and  admitted 
as  capital  burgesses  in  the  room 
and  stead  of  K,  and  T.  Rebutter, 
that  at  the  election  of  K.  and  T. 
as  aldermen  of  the  borough,  the 
major  part  of  the  aldermen  were 
not  assembled,  and  that  af^er  the 
election  of  K.  and  T.,  and  before 
the  election  of  the  defendant  as 
justice,  and  whilst  K.  and  7*.  ex- 
ercised the  office  of  aldermen,  in- 
formations in  quo  warranto  were 
filed  against  them,  and  judgment 
of  ouster  given,  with  a  traverse 
that  K.  and  T.  ever  were  alder- 
men. Demurrer:  Held,  that 
notwithstanding  the  judgment  of 
ouster  K.  and  T.  could  not  be 
considered  as  having  attended  at 
the  election  of  the  defendant  as 
capital  burgesses,  and  that  judg- 
ment must  be  for  the  crown.  Tne 
King  V.  HubbaU,  M.  7  G.  4*. 

Page  139 
%  Where  a  corporator  has  attended 
and  voted  at  a  meeting  for  the 
election  of  officers  of  the  borough, 
he  will  not  be  allowed  to  become 
relator  in  quo  warranto^  and  im- 
peach the  titles  of  the  persons 
there  elected  on  account  of  an 
objection  to  the  title  of  the  pre- 
siding officer,  unless  he  shows 
that  at  the  time  of  the  election 
he  was  ignorant  of  the  objection. 

An  affidavit  to  found  a  motion 
for  quo  xnarrantOy  is  sufficient  if 
it  states  the  deponent*s  *'  inform- 
ation and  belief,"  that  the  party 
against  whom  the  application  is 
n^de  has  exercised  the  office. 

Where  a  person  had  an  in- 
choate right  to  be  a  free  burgess 
of  a  borough :   Held,  that  his 

Vol.  VI. 


title  could  not  be  impeached, 
because  he  was  sworn  in  before 
officers  who  were  so  dejacto^  but 
not  de  jure.  The  King  v.  Slythcy 
H.7  ScS  G.4.  Page  2iO 

COSTS. 
See  Prohibition,  2. 

The  defendant  was  arrested  for 
179/.  At  the  trial  a  verdict  was 
found  for  the  plaintiff  subject  to 
the  award  of  an  arbitrator,  to 
whom  the  cause  and  all  matters 
in  difference  between  the  parties 
were  referred,  and  the  costs  of 
the  cause  were  to  abide  the  event 
of  the  axoard.  The  arbitrator  by 
his  award  found,  that  at  the  com- 
mencement of  the  suit  there  was 
due  from  the  defendant  to  the 
plaintiff  the  sum  of  45/.  lOs.  and 
that  the  plaintiff  had  no  reason- 
able or  probable  cause  for  arresf- 
ing  the  defendant  for  179/.  and 
that  the  defendant  by  reason 
thereof  was  entitled  to  compens- 
ation or  damages  to  .the  amount 
of  20/.  The  arbitrator  then  or- 
dered the  verdict  to  be  finally 
entered  for  the  plaintiff  for  ^, 
185.  the  balance  due  to  him  after 
deducting  therefrom  the  damages 
awarded  to  the  defendant.  The 
Court  refused  to  allow  the  de- 
fendant costs  under  the  43  G.  3. 
c.  46.  inasmuch  as  by  the  terms 
of  the  reference,  the  costs  were 
to  abide  the  event  of  the  award, 
and  that  was  in  favor  of  the  plain- 
tiff. Thompson  and  Another^'y*  At' 
kinson,  //.  7  &  8  G.4.  193 

COURT  OF  GREAT  SESSIONS 
IN  WALES. 

See  Motion  for  New  Trial. 

COVENANT. 

1.  Covenant,   that    defendant  bad 

not  done  nor  permitted  nor  suf- 

I     Jired  to  be  done,  any  act  whereby 

I  3D  an 


a  certaiu  time,  dctoDdont  did 
tcacli.  Sec,  and  that  tlien  the 
apprentice,  witlinut  leave,  quitted 
duiendant's  service,  and  never 
returned.  Replication,  lliat  on, 
&c.  defendant  refusud  tlien,  or 
ever,  to  receive  back  the  appren- 
tice, and  (hereby  discharged  him 
from  his  service.  Kujoiniler,  that 
the  apprentice  enliai;d  as  a  sol- 
dier, and  ihut  plaintiff  never  re- 
quested defendant  to  receive  back 
tl)e  apprentice  when  he  was  able 
to  return  to  the  service.  Surre- 
joinder, that  soon  after  the  ap- 
firentice  enlisted)  defendant  rc- 
tued  then,  or  ever,  to  lake  hiin 
back,  and  wholly  discharged  him 
from  his  service:  Held,  on  de- 
murrer, that  the  surrejoinder  was 
bad,  not  being  a  sufficient  answer 
to  the  rejoinder,  and  that  tho 
ptea  was  good,  as  it  disclosed  a 
BulHcient  excuse  for  non-per- 
formance of  the  defendant's  co- 
venanL  JIughes  v.  Humphreys 
and  Another,  E.  8  G.  4.  680 

S.  Where,  by  indenture  between 
A.  and  B.  of  (he  first  part,  C.  of 
the  second  part,  and  D.  of  the 
third  part,  A.  and  B.  did,  wi(h 
the  assent  of  C.,  demise  to  D. 
tot  years,  yielding  and  paying  a 
certain  rent  to  E.  and  the  heirs 
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ter  could  not  maintain  an  eject- 
ment against  A.  and  B.  without 
giving  them  a  notice  to  quit. 
Doe  dem.  Cafes  the  elder,  and 
Others,  v.  SomerviUe,  M.  7  G.  4. 

Page  126 

3.  Where  a  deed  was  made  between 
husband,  wife,  and  a  trustee,  pro- 
viding a  separate  maintenance  for 
the  wife,  and  purporting  to  be 
made  in  contemplation  of  an  im- 
mediate separation,  but,  in  fact, 
no  separation  then  took  place, 
nor  was  intended  to  take  place  at 
that  time :  Held,  that  the  deed 
was  void.  Hindley  v.  the  Mar- 
quis of  Westmeath, '//.  7  &  8  G.  4. 

200 

4.  Where  an  estate  was  limited  to 
A.y  to  the  use  of  A.  in  trust  for 
B.\  Held,  that  A.  took  the  legal 
estate,  and  that  although  he  took ' 
it  by  the  common  law,  and  not 
by  force  of  the  statute  of  uses, 
yet  the  second  use  could  not  be 
executed  by  the  statute.  Doe 
dem.  Lloyds  v.  Passingham,  H. 
7  &  8  G.  4.  305 

5.  By  the  deed  of  settlement  of  a 
joint  stock  company  it  was  pro- 
vided, that  the  directors  of  the 
company  should,  without  notice 
or  summons,  meet  together  at 
their  office  once  in  every  week, 
on  and  at  such  day  and  hour  as 
they  should  from  time  to  time 
agree  upon,  and  also  at  such 
other  times  as  they  should  from 
time  to  time  be  convened,  in  man- 
ner thereinafter  mentioned,  or 
adjourned  to,  and  that  three  di- 
rectors should  be  a  board.  By 
another  clause,  any  three  direct- 
ors were  empowered  at  any  time 
to  call  a  special  board  or  meet- 
ing* by  giving,  under  their  hands, 
in  writing,  three  days*  notice  to 
the  other  directors  of  the  com- 
pany, which  notices  were  to  be 
countersigned  by  the  secretary, 
and  to  be  sent  by  him  two  days 
prior  to  the  time  appointed  tor 


such  meeting:  Held,  that  in  order 
to  constitute  a  good  weekly  meet- 
ing, without  notice  or  summons, 
the  day  and  hour  of  meeting 
must  have  been  previously  agreed 
upon  by  the  directors,  and  there- 
fore, that  a  meeting  of  three  di- 
rectors, without  previous  agree- 
ment on  their  part  to  meet  on 
any  fixed  day  or  hour,  was  not  a 
meeting  duly  convened  within 
the  meaning  of  the  deed  of  set- 
tlement. Moore  and  Others  v. 
Hammond,  E.  8  G.  4.     Page  456 

DEVISE. 

1.  Where  the  devisee  of  an  estate 
refused  to  take  it,  saying  she  was 
entitled  as  heir  at  law,  and  would 
not  accept  any  benefit  by  the 
will  of  the  devisor:  Held,  that 
this  was  not  such  a  disclaimer  as 
prevented  her  from  afterwards 
bringing  ejectment,  and  relying 
on  her  title  as  devisee.  QmerCi 
whether  a  devise  of  an  estate  can 
be  waived  by  parol.  Doe  on  the 
demise  of  Jane  Smyth  v.  Sir  G* 
Smyth,  M.  7  G.  4<.  112 

2.  Testator  made  a  will  duly  exe- 
cuted to  pass  real  estates,  in  the 
following  terms:  **  I  give  and 
bequeath  to  my  son  W.  20/.  ex- 
tra more  than  any  other  of  my 
sons ;  and  likewise  unto  A.  J?., 
my  wife,  the  whole  of  my  effects 
durirrg  her  life ;  also  the  freehold 
estate  which  I  now  enjoy,  I  be- 
queath as  follows :  A.  B,^  my 
daughter,  J,  B.  and  /.  B.,  my 
sons,  likewise  B.  N.,  all  the  last- 
mentioned  names  to  be  all  equal 
sums,  whatever  it  may  amount 
to,  except  any  of  the  aforemen- 
tioned should  die,  then  their 
shares  to  be  equally  divided 
among  the  other  that  is  surviv- 
ing:"  Held,  that  the  freehold 
estate  was  devised  to  A.  B,,  J.B.^ 
I.  B.,  and  B.  N.,  and  that  B,  N. 
having  been    ousted  by  A.  B.y 

3  D  2  might 


take  an  estate  in  (ue,  unlcM  a  con- 
trary intent  is  clearly  manifeEtcd 
on  the  face  oFtbe  will ;  and  there- 
fore where  A.,  being  seized  in 
fee  of  freehold  and  copyhold 
lands,  and  having  also  leasdiolds 
for  lives  and  fur  years,  and  other 

Ecreonal  jirojicrty,  devised  anil 
equcalliL'tl  to  trustct'5,  their 
heirs  and  nssij^ns,  all  his  lands, 
&C'  freehold,  copyhold,  and 
leasehold,  and  all  his  personal 
estate  in  trnst,  to  hold  the  copy- 
hold and  freehold,  and  all  t^uch 
other  of  his  estntcs  as  were  less 
than  freehold,  unto  the  trustees, 
their  huin,  &e.  for  and  during 
all  his  the  testutur's  right,  lillc, 
and  estate  theroin  tipoa  trust, 
iirst  to  pay  dehts  and  funeral 
expences,  and  then  to  apply  (he 
anDuai  income  to  the  use  of  his 
two  nieces  for  their  lives;  and 
after  their  decease,  there  were 
devises  to  their  children  and 
grandchildren,  male  and  female, 
in  terms  so  amhiguous  and  eon- 
trodictory,  as  to  niulcc  it  doubtful 
what  cijuitubic  interest  the  chil- 
dren or  grandchildren  took :  It 
was  held,  that  tlie  trustees  took 
an  estate  in  fee  in  the  freehold 
and  copyhold  lands,  and  nn  abso- 
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defeat  the  action :  Held,  that  he 
thereby  recognized  it  as  a  valid 
instrument,  and  that  when  pro- 
duced in  pursuance  of  notice  from 
the  defendants,  it  might  be  read 
in  evidence  without  calling  the 
subscribing  witness  to  prove  the 
execution  by  the  grantor  of  the 
lease*  Doe  on  the  demise  of 
Tyndale  and  Others^  v.  Heming 
and  Others,  M.  7  G.  4.     Page  28 

4.  Replevin  for  taking  plaintiff's 
corn  in  four  closes.  Avowry  for 
rent  arrear,  stating  that  plaintiff 
held  the  closes  in  which,  &c.,  at 
and  under  a  certain  yearly  rent. 
Plea  in  bar,  non  tenuit  modo  et 

Jbrmd.  It  appeared  in  evidence 
that  the  tenant  held  the  four 
closes  mentioned  in  the  declara- 
tion, and  two  others  also,  at  the 
rent  mentioned  in  the  avowry : 
Held,  that  this  evidence  sup- 
ported the  avowry.  Har grave 
v.  Shewin  and  Digby^  Af.  7 
G.  4.  34 

5.  The  vendor  of  a  quantity  of  tin 
shipped  the  same  on  board  a  ship 
bound  to  Leghorn  by  the  orders 
of  the  vendee.  The  captain,  by 
his  bin  of  lading,  undertook  to 
deliver  the  tin  to  an  individual 
at  Leghorn.  The  tin  being  heavy, 
was  placed  at  the  bottom  of  the 

■  hold,  with  other  goods  over  it. 
The  vendue  having  become  bank- 
rupt,  the  vendor  required  the 
captain  to  deliver  up  the  tin,  but 
did' not  tender  the  freight  or  offer 
to  make  any  compensation  to  him 
for  the  trouble  of  unloading  the 
vessel.  The  latter  refused,  al- 
leging that  he  had  signed  a  bill 
of  lading  to  deliver  the  tin  to 
another  person:  Held,  that  this 
was  sufficient  evidence  of  a  con- 
version. Thompson  and  Others, 
V.  Trail  and  Others,  M.  7  G.  4. 

36 

6«  Where  A.  bad  been  tenant  of 

certain  premises,  and  upon  his 


leaving  them  B.  took  possession : 
Held,  that  in  the  absence  of  any 
evidence  to  the  contrary,  it  might 
be  presumed  that  he  came  in  as 
assignee  of  A.,  although  he  never 
paid  rent,  and  that  notice  to  quit 
was  rightly  given  to  B.  Doe  on 
the  demise  of  Morris  y.  fVUliamSf 
M.  7  G.  4.  Page  41 

7.  Where  several  felonies  are  so 
connected  together  as  to  form 
part  of  one  entire  transaction, 
evidence  of  them  all  may  be 
given,  in  order  to  prove  a  party 
indicted  guilt/of  one.  The  King 
V.  EUis,  M.  7  G.  4.  145 

8.  Where  the  master  and  part-owner 
of  a  vessel  who  carried  a  cargo 
from  St.  John's,  Newfoundland, 
to  Bilboa,  and  delivered  it  there 
to  the  consignees  (he  having 
signed  bills  of  lading  making 
the  cargo  deliverable  to  the 
consignors  or  their  assigns,  he 
or  they  paying  freight  for  the 
same)  and  took  a  bill  for  the 
freight  which  was  afterwards  dis- 
honoured,  and  an  action  com- 
menced against  the  coi^gnon 
for  the  freight:  Held,  that  the 
jury  were  properly  directed  to 
find  for  the  defendants,  if  thej 
thought  that  the  captain  took  the 
bill  voluntarily  and  for  his  own 
convenience,  and  that  the  de- 
fendants were  not  bound  to  prove 
that  an  offer  was  made  to  pay  in 
cash.  Strong  and  Others  v.  Hart 
and  Others,  //.  7  &  8  G.  4.     160 

9*  Upon  the  trial  of  an  action  for 
msdiciously  indicting  the  plaintiff* 
without  reasonable  or  probable 
cause,  the  plaintiff  provea  a  case, 
which,  in  the  opinion  of  the 
learned  judge,  shewed  that  there 
was  no  reasonable  or  probable 
cause  for  preferring  the  indict- 
ment. The  defendant  then  called 
a  witness  to  prove  an  additional 
fact,  and  that  being  proved,  the 
learned  Judge  was  of  opinion, 
3  D  3  that 


nonsuit   tne  piaintitt.     jjavit   ' 
Hardy.  H.T&HG.i.    Page  225 

10.  Declaration  in  debt  for  rent 
stated  a  demise  of  a  messuage, 
land  and  premises  with  the  ap- 
purtenances. The  proor  van  of 
a  demise  of  a  messuage  and  land, 
together  with  thejiirnttiire,  ulen- 
sils,  and  implements:  Held,  that 
as  ihe  rent  issued  out  of  the  real 
property,  and  not  out  of  the  fur- 
niture, it  was  sufficient  for  the 
plaintiff  to  allege  nnd  prove  a 
(Icmisc  of  the  real  property,  ai 
therefore  thero  tvas  no  variant 
Farewell  v.  Dictenson,  H.  1  & 
8G.4. 

11.  By  an  act  of  parliament  a  canal 
company  ucre  bound  to  repair 
the  banks  of  the  canal.  In  an 
action  brought  by  the  company 
against  the  owner  of  adjoining 
land  for  digging  ctiiy-pits  upon 
his  own  land,  and  causing  the 
plaintiBs'  banks  to  give  way,  there 
wu  some  evidence  to  shew  that 
the  bank  was  nut  in  good  repair  ; 
but  the  learned  judge  directed 
the  jury  to  find  for  the  plaintiffs 
if  they  thought  that  the  falling  in 
of  the  bank  was  caused  by  the 
defendant's  having  dug  clay-pits : 
Held,  that  the  plaintiffs  were  n 
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that  the  memorandum  was  admis- 
sible in  evidence  without  a  stamp. 
Tompkins  v.  Ashby,  E.  8  G.  4. 

Page  54?1 
17-  In  assumpsit  brought  to  recover 
a  sura  of  money,  the  defendant 
pleaded  the  statute  of  limitations, 
and  upon  that  issue  was  joined. 
At  the  trial  the  plaintiff  proved  the 
following  acknowledgement  by 
the  defendant  within  six  years : 
**  I  cannot  pay  the  debt  at  pre- 
sent, but  I  will  pay  it  as  soon  as 
I  can  : ''  Held,  that  this  was  not 
sufficient  to  entitle  the  plain- 
tiff to  a  verdict,  no  proof  being 
given  of  the  defendant's  ability 
to  pay.  Tanner  v.  Smart,  E. 
8  G.  4.  603 

EXCISE  OFFICER. 
See  Action,  2. 

FELONY. 

See  Evidence,  7- 

FENCE. 

Where  the  owner  of  two  adjoining 
closes,  (A.  8c  B.)  separated  by  a 
fence  and  gate,  which  had  always 
been  repaired  by  the  occupier  of 
B,,  sold  A,  to  the  plaintiff,  and 
two  years  afterwards  sold  B,  to 
the  defendant:  Held,  that  the 
latter  was  not  bound  to  repair 
the  gate,  unless  he  or  his  vendor 
had  made  some  specific  bargain 
with  the  plaintiff  to  that  effect ; 
and  that  the  doing  of  occasional 
repairs  was  not  evidence  of  such 
bargain.  Boyle  v.  Tamlyn,  H, 
7&8G.4s  329 

FERRY. 

The  owner  of  a  ferry  demised  it  to 
A.  by  parol  at  a  certain  annual 
rent.  The  latter,  at  the  end  of  a 
few  weeks,  finding  it  unprofitable, 
proposed  to  become  the  servant 
of  tne  former  as  boatman,  and  to 
account  to  him  for  all  money  re- 


ceived from  passengers,  upon  be- 
ing allowed  fixed  daily  wages. 
This  was  assented  to  by  the  owner 
of  the  ferry,  and  A*  became  his 
servant,  and  received  the  stipu- 
lated wages:  Held,  that  there 
was  a  surrender  of  A*s  interest  in 
the  ferry  by  act  and  operation  of 
law. 

In  an  action  on  the  case  for  the 
disturbance  of  a  ferry,  it  is  suffi- 
cient for  the  plaintiff  to  prove  that 
he  was  in  possession  of  the  ferry 
at  the  time  when  the  cause  of 
action  arose.  It  is  not  necessarpr 
for  the  plaintiff  to  allege  in  his 
declaration,  or  to  prove  at  the 
trial,  the  payment  of  any  specified 
sum  for  passage  money. 

Neglect  of  duty  on  the  part  of 
the  owner  of  the  ferry  is  no  answer 
to  the  action,  although  the  crown 
may,  on  that  ground,  repeal  the 
grant  by  scire  facias  or  quo  war- 
ranto. 

The  owner  of  a  ferry  must 
have  a  right  to  use  the  land  on 
both  sides  of  the  water  for  the 
purpose  of  embarking  and  disem- 
barking his  passengers,  but  he 
need  not  have  any  property  in  the 
soil  on  cither  side. 

Qu.  Whether  a  ferry  can  be 
demised  without  deed  ?  Peter  v. 
Kendal  and  another^  E*  8  G.  4. 

Page  703 

FOOTWAY. 

See  Highway. 

FORGERY. 
See  Money  had  and  received. 

FRAUDS,  STATUTE  OF. 

See  Broker,  1. 

1.  A,,  on  the  4th  of  January , 
agreed  to  sell  to  B.  a  stack  of 
hay,  for  the  sum  of  145/.,  to  be 
paid  on  the  4th  of  February,  the 
same  to  be  allowed  to  stand  on 
^.'s  premises  until  the  Ist  of 
3  D  4  May. 


INQUISITION. 

taXy"  should  be  issuing  out  of  the 
lands  to  be  incloeed,  and  other 
lands  in  the  parish,  and  be  paid 
to  the  rector  in  lieu  of  all  great 
and  small  tithes,  &c. :  Held,  that 
this  corn-rent  was  not  liable  to 
be  assessed  to  the  relief  of  the 
poor.  MitcheIi,Clerk,y.Fordham, 
i/.  7&8G.4.  Page  274 

INDICTiMENT. 

See  Highway.    Nuisance. 

In  an  indictment  for  making  a  false 
affidavit,  it  is  sufficient  to  state 
that  the  defendant  came  before 
A.  B.  and  took  his  corporal  oath 
(A.  B*  having  power  to  admi- 
nister an  oath),  without  setting 
out  the  nature  of  A.  B.b  autho- 
rity. 

When  perjury  is  assigned  upon 
seyeral  parts  of  an  affidavit,  those 
parts  may  be  set  out  in  the  in- 
dictment as  if  continuous,  al- 
though they  are  in  fact  separated 
by  the  introduction  of  other  mat- 
ter. The  King  v.  Callanan,  M. 
7  G.4!.  102 

INQUISITION. 

See  CoRONBR. 

A  coroner's  inquest  omitted  to  state 
the  place  where  the  death  hap-* 
pened,  or  where  the  body  was 
found ;  the  names  of  the  jurors 
were  not  inserted  in  the  body  of 
the  inquisition,  and  it  was  sub- 
scribed by  them  with  the  initials 
only  of  their  christian  names : 
Held,  that  these  were  defects  in 
substance,  and  could  not  by 
amended}  and  the  inquisition  was 
quashed. 

The  inquisition  found  that  the^ 
death  was  occasioned  by  a  coach 
and  horses,  the  property  of  A. 
and  B.  and  Co. :  Held,  that  this 
finding  could  not  be  altered  upon 
affidavits  that  the  property  was 
in  A.  and  B*  alone.  The  King  v. 
Evett,  //.  7  &  8  G.  4.  247 
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INSOLVENT  ACT. 

See  Warrant  of  Attorney,  !• 

Where  a  party  is  arrested  for  a 
debt  from  wnich  he  has  been  dis^ 
charged  under  the  insolvent  act, 
and  gives  bail,  the  Court  will 
order  the  bail-bond  to  be  deli- 
vered up  to  be  cancelled.  JVor- 
ton^  Gentry  one  Sfc^  v.  Mosetey^ 
M.TG.^.  Page  106 

INSURANCE. 

Where  in  assumpsit  on  a  policy  of 
insurance  on  goods  by  a  certain 
ship,  it  was  proved  that  she  sailed 
on  the  voyage  insured  with  the 
goods  on  board,  and  never  ar- 
rived at  her  port  of  destination, 
and  that  a  few  days*  after  her 
departure,  a  report  was  heard  at 
the  place  whence  she  sailed,  that 
the  ship  had  foundered  at  sea, 
but  that  the  crew  were  saved : 
Held,  that  this  was  sufficient 
prima  Jacie  evidence  of  a  loss  by 
perils  of  the  sea,  and  that  the 
plaintiff  was  not  bound  to  call 
any  of  the  crew,  or  to  shew  that 
he  was  unable  to  procure  their 
attendance.  Koster  v.  Reed^  Bart, 
and  Another^  M.  7  G.  4.  19 

JOINT  STOCK  COMPANY. 

By  the  deed  of  settlement  of  a 
joint  stock  company,  it  was  pro- 
vided that  the  directors  of  the 
company,  should  without  notice 
or  summons  meet  together  at 
their  office  once  in  every  w^ek, 
on  and  at  such  day  and  hour  as 
they  should  from  time  to  time 
agree  upon,  and  also  at  such 
other  times  as  they  should  from 
time  to  time  be  convened  in 
manner  thereinafter  mentioned 
or  adjourned  to,  and  that  three 
directors  should  be  a  board.  By 
another  clause,  any  three  direc- 
tors  were  empowered  at  any  time 

to 


ing  must  have  been  previousty 
agreed  upon  by  the  directors, 
and,  therefore,  that  a  meeting  of 
three  directors,  without  previous 
agreement  on.their  part  to  meet 
on  any  fixed  day  or  hour,  was 
not  a  meeting  duly  convened 
within  the  meaning  of  the  deed 
of  settlement.  Moore  and  Others, 
v.Hammoad,  E.  8  G.i.  Page  456 

JUDGMENT,  AS  IN  CASE  OF 

A  NONSUIT. 

See  Practice,  5.  b. 

JUSTICES. 
See  PiiACTicE,  10. 

1.  Wherethe  jutiticesof  aborough, 
who  had  exclusive  jurisdiction 
within  the  borough  itself,  but 
jurisdiction  concurrent  with  that 
of  the  county  justices  over  certain 
places  called  the  liberties  of  the 
borough :  Held,  that  for  an  of- 
fence  committed  within  the  liber- 
ties they  might  commit  to  the 
county  gaol,  and  cause  tbe  pri- 
soner to  be  brought  before  them 
for  trial  at  the  borough  sessions. 
The  King  t.  Munon,  M.  7  G.  4. 
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2.  Where  a  single  woman,  having 
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valid  conveyance,  and  to  pass  the 
legal  estate  to  the  trustee. 

The  rector  succeeded  to  the 
rectory,  upon  the  death  of  the 
former  incumbent,  in  April  1816. 
A,  and  3*  were  then  in  possession 
of  the  glebe  lands,  having  been 
tenants  of  the  former  incumbent, 
and  they  continued  in  possession 
until  after  December  1816,  when 
the  rector  conveyed  them  to  the 
trustee  for  securing  the  annuity  : 
Held,  that  the  latter  could  not 
maintain  an  ejectment  against 
A,  and  D.  without  giving  them  a 
notice  to  quit.  Doe  dem.  Cates 
and  Others  v.  SomerviUe  and 
Others,  M.  7  G.  4.  Page  126 

3.  Where  certain  goods  upon  a 
farm  were  seized  by  virtue  of  a 
writ  of  pone  per  vadios  against 
the  occupier,  issued  out  of  the 
court  of  pleas  at  Durham^  and 
were  afterwards  upon  his  default 
forfeited  to  the  bishop,  who  by 
writ  to  the  sheriff,  ordered  them 
to  be  assigned  to  the  party  at 
whose  suit  the  pone  issued,  in 
satisfaction  of  his  damages:  Held, 
that  the  sheriff  was  not  bound  to 
pay  the  landlord  half  a  year's  rent 
then  due,  before  be  removed  the 
goods.  Brandling  v.  Barring' 
ton,  E.  SG.  4.  467 

4.  Where,  in  an  agreement  for  the 
sale  and  assignment  of  certain  pre- 
mises, there  was  a  stipulation 
*<  that  in  the  meantime,  and  until 
the  assignment  was  made,  the  in- 
tended purchaser  should  pay  and 
allow  to  the  seller  at  the  rate  of 
100/.  per  annum  from  the  time  of 
taking  possession  of  the  premises 
until  the  completion  of  the  pur- 
chase;" the  intended  purchaser 
having  taken  possession,  and  one 
half  yearly  payment  having  be- 
come due  before  the  completion 
of  the  purchase :  Held,  that  it 
was  due  as  rent^  and  that  the 
sheriff  levying  on  the  goods  of  the 
occupier  under  a  fiw  fa.  was  bound 


by  the  8  Ann,  c.  14.  to  pay  it  over 
to  the  seller,  as  landlord.  Saund" 
ers  V.  Musgravef  Bart,  E.  8  0. 4. 

Page  524 

LEASE. 

1.  By  agreement,  A.  stipulated  that 
he  would,  as  soon  as  he  should 
become  possessed  of  a  certain 
public-house^  execute  a  lease 
thereof  to  ^.,  from  the  21st 
December  1825,  for  fourteen  or 
twenty-one  years.  At  the  time 
of  making  the  agreement  the 
house  was  upon  lease,  which 
would  not  expire  till  Midsummer 
1827.  The  legal  estate  being  in 
trustees,  first  to  pay  debts,  and 
then  to  pay  an  annuity,  and  sub- 
ject thereto  to  the  use  of  A*f  if 
he  attained  twenty-four.  In 
June  1825,  after  A.  had  attained 
twenty-four,  but  before  the  out- 
standing lease  had  expired,  he 
and  the  trustees  joined  in  a  lease 
to  C.  for  twenty-three  years: 
Held,  that  A*  havmg  thereoy  put 
it  out  of  his  power,  so  long  as  the 
latter  lease  of  1825  subsisted,  to 
grant  any  lease  to  J9.,  bad  com- 
mitted a  breach  of  his  agree- 
ment, and  was  liable  to  an  action 
for  a  breach  of  that  agreement, 
although  the  first  lease  had  not 
expired.  Ford  v.  TUeyt  H.7&S 
GA.  325 

2.  Where  a  lease  contained  a  pro- 
viso *'  that  if  the  rent  should  be 
in  arrear  for  twenty-one  days 
after  demand  made,  or  if  any  of 
the  covenants  should  be  broken, 
then  the  term  thereby  granted, 
or  so  much  thereof  as  should  be 
then  unexpired  should  cease, 
determine,  and  be  wholly  void ; 
and  it  should  be  lawful  to  and 
for  the  landlord  upon  the  demised 
premises  wholly  to  re-enter  and 
the  same  to  hold  to  his  own  use, 
and  to  expel  the  lessee : "  Held, 
that  this,  in  the  event  of  a  breach 
of  covenant,  made  the  lease  void- 
able 
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able  and  not  void  ;  and  that  the 
landlord  was  liound  to  re-enter  in 
order  t(i  lake  advanlage  of  the 
forfeiture,  and  that  he  waived  it 
by  a  Bubneqiit'nt  receipt  of  rent. 
Arniby  V.  Woodward,  E.  8  G.  +. 
Page  519 

LIBEL. 
A  declarnlion  for  a  Hbel,  after  cer- 
tain introductory  matter  which 
was  immaterial,  because  not  pro- 
perly connected  with  the  libel, 
set  out  iJie  following  publication 
of  and  concerning  the  plaintiff'; 
"  Society  of  guardians  for  the 
protection  ot  trade  against 
swindlers  and  sharpers,  &c>,  I 
(meaning  the  defendant)  am 
directed  to  inform  you  that  A.  B. 
(meaning  plaintiff*, }  and  C>  D.  are 
reported  to  this   society  as  im- 

tiroper  to  be  proposed  to  be  bal- 
otted  for  as  members  thereof," 
(meaning  that  the  plaintifT  was  a 
swindler  and  sharper,  and  an  im- 
proper person  to  be  a  member  of 
the  said  society).    Plea,  the  gene- 


ral i 
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plaintiff:  Held,  in  arrest  of  judg- 
ment, that  the  inuendo  was  not 
warranted  by  the  libel,  and  that 
the  words  of  the  libel  unexplained 
by  introductory  matter  were  not 
actionable.  Goldstein  v.  Foss 
and  another,  H.7  &8  G.4.     154 


LIMITATIONS,  STATUTE  OF. 

In  assumpsit  brought  to  recover  a 
sum  of  money,  the  defendant 
pleaded  the  Statute  of  Limit- 
ations, and  upon  that  issue  was 
joined.  At  the  trial,  the  plaintiff 
proved  the  following  acknow- 
ledgracDt  by  the  defendant  with- 
in six  years,  —  "I  cannot  pay  at 
present,  but  I  will  pay  it  as  soon 
as  I  can:"  Held,  that  this  was 
not  suflicicnt  to  entitle  tlie  plain- 
tiff to  a  verdict,  no  proof  being 
given  of  the  derendaut's  qbility 


to   pay.      Tamurr   v.    Smart,  E. 
8G.4-.  Page  603 

LIQUIDATED  DAMAGES. 
See  Pleading,  6- 

MALICIOUS  ARREST. 
See  Abbest,  S. 

MALICIOUS   PROSECUTION. 

Upon  the  trial  of  an  action  for 
maliciously  iadicting  the  paiatiff 
without  reasonable  or  probable 
cause,  the  plaintiff  proved  a.  can 
which,  in  the  opinion  of  liie 
learned  judge,  shewed  that  there 
was  no  reasonable  or  probable 
cause  for  preferring  the  india- 
menL  The  defi^ndant  then 
called  a  witness  to  prove  aa  ad- 
ditional fact,  ant)  that  being 
proved,  the  learned  judge  was  o( 
opinion  that  there  was  reason- 
able or  probable  cause  for  prt- 
ferring  the  indictment:  Held, 
that  there  being  no  contradiciorr 
testimony  as  to  timt  fact,  and 
there  being  nothing  in  the  de- 
meanor of  the  witness  whi) 
proved  it  to  impeach  his  credit, 
the  learned  judge  was  not  bound 
to  leave  it  to  the  jury  to  find  the 
fact,  but  that  he  might  act  upon 
it  as  a  fact  proved,  and  nonsuit  the 
plaintiff.  Davis  y.  Hardu,  /'■ 
7&8G.4.  ?25 

MANDAMUS. 
By  net  of  parliament  empowering 
certain  persons  to  make  a  floating 
harbour  at  Bristol,  it  was  enact- 
ed, "  that  it  should  and  might  be 
lawful  for  the  directors  of  tte 
Bristol  Dock  Company,  and  thej 
were  thereby  authorised  and  re- 
quired to  make  d  common  sewet 
in  a  certain  direction  thcreia  spe- 
cified, and  also  to  alter  and  re- 
construct all  or  any  of  the  sewers 
of  the  said  city  at  the  mouths 
thereof, 
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thereof,  so  and  in  such  manner 
that  the  sewers  might   be   dis- 
charged considerably  under  the 
surface  of  the  water  in  the  float- 
ing harbour,  and  also   to   make 
such  other  alterations  and  amend' 
ments  in  the  sewers  of  the  said  city 
as  might  or  should  be  necessary 
in  consequence  of  the  floating  of 
the  said  harbour."      The  direc- 
tors altered  several  of  the  sewers, 
so  as  to  discharge  them  consider- 
ably under  the  surface   of  the 
water  in  the  floating  harbour,  but 
the  sewage  there  discharged  was 
80  offensive  as  to  be  a  nuisance 
to    the    neighbourhood :    Held, 
that,  under  the  latter  part  of  the 
clause  above  set  forth,  the  direc- 
tors were  authorised  and  required 
to  make  a  new  sewer,  if  neces- 
sary, to  remove  the  nuisance. 

A  writ  of  mandamus  com-^ 
manded  the  directors  "  to  make 
such  alterations  and  amendments 
in  the  sewers  as  were  necessary 
in  consequence  of  the  floating 
of  the  harbour  :"  Held,  that  this 
was  in  the  proper  form,  and  that 
it  was  neither  requisite  nor  pro- 
per to  call  upon  the  Company  to 
make  any  specific  alteration,  the 
mode  of  remedying  the  evil  being 
left  to  their  discretion  by  the  act 
of  parliament.  Rex  v.  The  Bris- 
tol Dock  Company^  H.T&SGA. 

Fnge  181 

MASTER  AND  APPRENTICE. 
See  Covenant,  2. 

MILITIA  MAN. 

See  Settlement  by  Hiring  and 
SEavicE)  2. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Bill  of  Exchange,  if. 
Parivneri^ip. 
A.  B.  and  C.  were  proprietors  of 
f  took  ai  trustees^  and  C.  D.  and 


E.  were  bankers.    C*  executed  a 
letter  of   attorney   empowering 
jD.  and  E.  to  sell  the  stock,  and 
forged  the  signature  of  A*  and  B. 
The  stock  was  sold  and  transferred 
in  the  books  of  tfie  bank  of  Eng* 
land  to  the  credit  of  the  buyers* 
and  the  produce  of  the  stock  was 
paid   into  the  banking-house  of 
C  D.  and  £.     C.  was  aflerwarda 
tried  and  convicted  of  forging  8 
similar  instrument,  and  executed : 
Held,  upon  an  issue  directed  by 
the  Lord   Chancellor,  it  being 
part  of  Che  order  that  no  objec- 
tion should  be  tak^n  that  he  was 
interested  as   a  trustee,  and  a 
partner   in    the   banking-house; 
that  the  money  received  by  the 
banking-house  constituted  a  debt 
due  from  them  to  the  trustees. 
Stone  and  Another  v.  Marsh  and 
Others,  8  G.  4k  Page  551 

MOTION  FOR  A  NEW  TRIAL. 

A  party  in  an  action  tried  before 
the  Court  of  Great  Sessions  in 
Walesy  may  move  for  a  new  trial 
without  entering  into  the  recog- 
nizance required  by  the  statute. 
5  G.  4.  c.  106.  s.  4.  Honnell  v. 
Honell,E.  8G.4.  427 

NOTICE  OF  ACTION. 

A  statute  enacted  that  no  plaintiff 
should  recover  in  any  action 
commenced  aeainst  any  person 
for  any  thing  done  or  performed 
in  execution,  or  under  the 
authority  of  the  act,  unless  notice 
thereof  m  writing  should  be  pre- 
viously given,  twenty-eight  days 
before  the  commencement  of  toe 
action :  Held,  that  a  notice  was 
necessary  in  those  cases  only  in 
which  the  party  against  whom 
the  action  was  brought  had  rea- 
sonable sround  for  supposing 
that  t^e  thing  done  by  him  was 
'  •  ^one  ia  execution  of,  or  under 
I  the 


a  Duiaance  in  a  navigable  river, 
by  erecting  staiths  there  for 
loading  ships  with  coals,  the  jury 
were  directed  by  the  learned 
judge  to  acquit  the  defendants 
if  they  thought  that  the  abridg- 
ment of  the  right  of  passage 
occasioned  by  these  erections 
was  for  a  public  purpose,  and 
produced  a  public  benefit;  and 
if  the  erections  were  in  a  reason- 
able situation,  anil  a  reasonable 
space  was  left  for  the  passage  of 
veuels  on  the  river ;  and  he 
pointed  out  to  the  jury,  tliat  by 
means  of  the  staiths  coals  were 
supplied  at  a  cheaper  rate,  and 
in  better  condition  tlian  they 
otherwise  could  be,  which  was  a 
public  benefit  i  Held,  by  Bayltif 
and  Holrovd,  Js.,  that  this  direc- 
tion to  tne  jury  was  proper; 
Lord  TenUrdcn  C.  J,  diu.  Rex 
V.  Rtiu)^  and  Others,  £.  8  G.4. 
566 
PARISH. 
See  Poor  Rate,  3. 

PARTNERSHIP. 
See  Monet  had  and  keceived,  1. 
Where  two  persons  jointly  under- 
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toUh  his  assent,  it  was  held  that 
the  assignees  of  A,  were  entitled 
to  be  allowed  those  sums  in  ac- 
count. Shaw  and  Others,  Assig- 
nees, V.  Dartnall,  M.  1  G.  4.  56 
2.  Where  the  master  and  part- 
owner  of  a  vessel,  who  car- 
ried a  cargo  from  St.  John's, 
Newfoundland,  to  Bilboa,  and 
delivered  it  there  to  the  con- 
signees (he  having  signed  bills  of 
lading,  making  tlie  cargo  deli- 
verable to  the  consignors  or  their 
assigns,  he  or  they  paying  freight 
for  the  same),  and  took  a  bill  for 
the  freight,  which  was  afterwards 
dishonoured,  and  an  action  com- 
menced against  the  consignors 
for  the  freight:  Held,  that  the 
jury  were  properly  directed  to 
find  for  the  defendants,  if  they 
thought  that  the  captain  took 
the  bill  voluntarily,  and  for 
his  own  convenience,  and  that 
the  defendants  were  not  bound 
to  prove  that  an  offer  was  made 
to  pay  in  cash.  Strong  and 
Others,  v.  Hart  and  Others,  //. 
7  &  8  G.  4.  Page  160 

PATENT. 

By  an  act  for  enlarging  the  term 
granted  to  a  patentee  for  the 
enjoyment  of  his  patent,  it  was 
enacted,  that  in  case  the  power, 
privilege,  or  authority  granted 
by  the  letters  patent,  should  at 
any  time  become  vested  in,  or  in 
trust  for,  more  than  the  num- 
ber of  five  persons,  or  their 
representatives,  at  any  one  time, 
otherwise  than  by  devise  or  suc- 
cession (reckoning  executors  and 
administrators  as  and  for  the  sin- 
gle persons  they  represent  as  to 
such  interest  as  they  are  or  shall 
be  entitled  to  in  right  of  such 
tlieir  testators  or  testator),  then 
and  in  every  of  the  said  cases, 
all  liberties,  privileges,  and  ad- 
vantagesy  veiited  in  die  patentees. 


their  executors,  administrators, 
or  assigns,  should  cease,  deter- 
mine, and  become  void.  The 
patentees  having  become  bank- 
rupt, and  creditors  exceeding 
five  in  number,  having  proved 
under  the  commission,  it  was 
held,  that  this  clause  applied 
only  to  an  assignment  by  act  of 
the  party,  and  not  to  an  assign- 
ment by  operation  of  law ;  and, 
consequently,  that  the  interest  of 
the  assignees  of  the  bankrupt  in 
the  patent  had  not  ceased. 

The  patent  was  for  a  machine 
for  making  paper  in  single  sheets 
without  seam  or  joining,  from 
one  to  twelve  feet  and  upwards 
wide,  and  from  one  to  forty-five 
feet  and  upwards  in  length: 
Held,  that  this  imported  that 
paper,  varying  in  width  between 
those  extremes,  should  be  made 
by  the  same  machine ;  and  that 
the  patentee,  at  the  time  of 
taking  out  the  patent,  not  having 
any  machine  capable  of  pro- 
ducing paper  of  different  widths, 
the  patent  was  void.  Bloxam 
and  Another,  Assignees^  v.  EUee. 
//.  7&8G.4.  Page  169 

PENALTY. 
See  Pleading,  6. 

PERJURY. 
See  Indictment. 

PILOT. 

See  Action,  6. 

PLEADING. 

1.  Replevin  for  taking  plaintiff's 
corn  in  four  closes,  avowing  for 
rent  arrear,  stating  that  plaintiff 
held  the  closes  in  which,  &c.  at 
and  under  a  certain  yearly  rent. 
Plea  in  bar,  non  tenuit  modo  et 
Jbrm&.  It  appeared  in  evidence 
that    the  tenant  held  tbe  four 

closes 


|ioral  oaili  !  A.  R.  having  power 
to  udmiriister  an  oatli)  without 
setting  out  the  nature  of  A.  B.'a 
authority . 

When  pcrjurvixistigned  upon 
several  parts  of  an  affidavit,  those 
parts  may  be  set  out  in  the  in- 
dict incnt  naif  cuntiiiuouaalthouf(h 
they  arc,  in  fact,  separated  by  the 
introduction  of  other  matter.  The 
King  V.  Callanan,  M.  7  O.  +. 

102 

3.  Whore  a  person  who  has  become 
bankrupt  is  sued  for  a  cause  of 
action  accruing  before  his  bank- 
ruptcy, and  pending  the  suit  and 
before  trial  obtainis  his  certificate, 
he  must  plead  it  ^ui»  darrein  am- 
tinuance}  and  it  lie  neglects  to 
do  so,  and  judgment  is  obtained 
against  him,  he  cannot  plead  his 
certificate  to  an  action  on  such 
judgment.  'J'oiiri  and  Others  v. 
Marfidd,  M.l  G.i.  105 

4.  A  declaration  tor  a  libel  after 
certain  introductory  matter  which 
was  immaterial  because  not  pro- 
perly connected  with  the  libel,  set 
out  the  following  publication  of 
and  concerning  theplaintiff:  "  So- 
ciety of  guardians  for  the  protec- 
tion of  trade  against  swindlers 
and  sharpers,  &c.  I  (meaning 
defendant^  am  directed  to  infnrm 
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liijuidated  damageB:  Held,  that 
thu  sum  was  a  penalty  and  not 
Ufuidnted  damages* 

In  an  action  against  A.  for 
breach  of  the  agreement  for  car- 
rying on  the  business  within  five 
tailes,  he  pleaded,  that  B.  did  not 
well  and  truly  pajr  and  discharge 
the  two  several  bills  of  exchange 
according  to  the  agreement,  but 
therein  made  default,  and  that 
thereby  the  said  sum  of  500/. 
mentioned  in  the  agreement  be- 
came forfeited;  and  he  further 
pleaded,  that  before  the  com- 
mencement of  the  suit,  B,  was 
indebted  to  him  (A.)  in  the  fur- 
ther sum  of  500i.  for  work  and 
labour,  &c. 

Replication  (Except  as  to  so 
touch  of  the  olea  as  related  to  the 
first  sum  or  500/.  therein  men- 
tioned), that  the  plaintiff  in  1825 
had  become  bankrupt  and  ob- 
tained his  certificate;  and  as  to 
so  much  of  the  plea  as  related  to 
that  sum,  there  was  a  demurrer : 
Held,  thattheplaintiff  wasentitled 
to  judgment  upon  the  demurrer, 
although  it  appeared  b^  other 
parts  of  the  record,  that  smce  the 
naking  of  the  agreement  he  had 
become  bankrupt,  and  his  interest 
ID  the  agreement  had  vested  in 
his  assignaes.  Domes  v.  Penton, 
H.1ASG.4f.  Page  216 

7*  Declarattoaindebt  for  rent  stated 
•  demise  of  a  messuage,  land  and 

Premises,  with  the  appurtenances, 
he  proof  was  of  a  demise  of  a 
messuage  and  land,  together  with 
thejkmituref  utetuiUf  and  impU' 
menU:  Held,  that  as  the  rent 
issued  out  of  the  real  property, 
and  not  out  of  the  furniture,  it 
was  suJioient  for  the  plaintiff  to 
idlege  and  pove  a  demise  of  the 
real  property,  and  therefore  there 
was  no  variance.  Farenell  v. 
Diokimon^  //.7 &  8  O.4.  251 
8r  In  a  declaratioD  on  the  case, 
one  «oaiit  staled  that  plaiatiff^  at 
Vol.  VI. 


th6  request  of  the  defendant,  luid 
caused  to  be  delivered  to  him 
certain  boars,  pigs,  &c.,  to  be 
taken  care  of  by  the  defendant 
for  plaintiff,  for  reward  to  hltti, 
defendant,  and  in  consideration 
thereof  defendant  undertookt  and 
then  and  there  agreed  with  the 
plaintiff  to  take  care  of  the  boars, 
d?c*,  and  to  redeliver  the  same  en 
request:  Held,  on  motion  in 
arrest  of  judgment,  that  this  was 
a  count  in  assumpsit,  and  ceidd 
not  be  joined  with  counts  in  case* 
Corbet  v.  PaekkUoUf  Bart^f  H, 
7&8G.4.  Page  268 

9.  Where  in  pleading  an  equivocal 
expression  is  used,  in  general 
that  is  to  be  construed  against 
the  party  using  it ;  but  if  tl^  op- 
posite party  pleads  over,  it  is  to 
be  construed  in  that  sense  which 
will  support  the  previous  plead- 
ings. 

Covenant  that  defendant  bad 
not  done,  nor  permUtedf  nor  euf' 
Jered  to  be  done  any  act  whereby 
an  estate  was  encumbered  s  Helo» 
that  assenting  to  an  aet  which 
the  covenantor  could  set  prevent, 
was  not  a  breach  of  the  covenant* 
Hobson  and  Another  v.  Middle^ 
ton,  H.I  &SG.4f.  295 

10.  A.  having  in  his  warehouse 
a  quantity  of  sugar,  in  bulk,  move 
than  sufficient  to  fill  20  hogs- 
heads, agreed  to  sell  20  hogs- 
heads to  B.f  but -there  was  no 
note  in  writing  of  the  contract 
sufficient  to  satisfy  the  statute  of 
frauds.  Four  hogsheads  were 
delivered  to  and  accepted  bjc  J?. 
A*  filled  up  and  appropriated 
to  B.  sixteen  other  hogsheads* 
and  informed  him  that  they  were 
ready,  and  desired  him  to  take 
them  away.  B»  said  he  would  take 
them  as  soon  as  he  could :  Held, 
that  the  appropriation  having 
been  made  by  if.,  a&d  assented 
to  by  Bmf  the  property  in  the  16 
bogshea4y  thereby  passed  to  the 

S  £  latter, 


event  nappeneo,  aitnougn  inat 
ereot  hare  not  happened.  Fava- 
tour  V.  Ormrod,  E.  8  G.4.  i30 
12.  Covenant  by  the  father  of  an 
apprentice  against  the  master  for 
not  teacliing  and  providing  for 
the  apprentice,  rlca,  that  up 
to  a  certain  time  defeadant  did 
teach.  Sec.  and  that  then  the 
apprentice,  without  leave  quitted 
defendant's  service,  and  never 
returned.  Replication,  that  on 
&c.,  defendant  refused  then, 
or  ever,  to  receive  back  the  ap- 

{rentice,  and  thereby  discharged 
im  from  his  service.  Rejoinder, 
that  the  apprentice  enlisted  as  a 
■oldier,  and  that  plaintiff  never  re- 

rtfted  defendant  to  receive  bacic 
apprenticewhenbewaaabie  to 
return  to  the  service.  Surrejoin- 
der, that  soon  after  the  appren- 
tice enlisted,  defendant  refused 
then,  or  ever  to  take  him  back, 
and  wholly  discharged  him  from 
his  lerrice:  Held,  on  demurrer, 
that  the  surrejoinder  was  bad, 
not  being  a  sufficient  answer  to 
the  rejoinder,  and  that  the  plea 
was  good,  as  it  discloses  a  suf- 
ficient excuse  for  nonperformance 
of  the  defendant's  covenant. 
Hughet  V.  Humphrrt/t  and  Ait' 
ether,  E.  SG.*.  680 
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the  same  proportion  as  other  per- 
sonal property  should  be  assessed: 
Held,  that  land  of  the  company 
used  by  them  for  the  purpose  of 
the  canal  was  rateable  qua  land, 
not  in  respect  of  its  improved 
▼alue,  but  in   respect    of   that 
which  would  have  been  its  value, 
if  it  had  not  been  used  for  the 
purposes  of  the  canal. 
The  company  had,  on  the  margin 
of  a  large  basin,  a  piece  of  land 
adjoining  the  private  yard  of  a 
timber-merchant.    This  piece  of 
land   next   the  basin-  consisted 
of  natural  ground ;  it  was  not 
faced  with  brick  or  timber,  and 
the  ground  below  the  water  gra- 
dually sloped  down  to  the  bottom 
of  the  basin.     The  timber-mer- 
chant landed  his  timber  upon  this 
piece  of  land,  and  it  was  there 
marked    and   measured  by  the 
revenue    officers.    No   acknow- 
ledgement or  rent  was  paid  to 
the  company  for  this  privilege 
of  landing  the  goods  there,  but 
their    rates    and    duties    were 
increased,  a  greater  number  of 
ships  entering  the  basin  in  con- 
sequence of  this  privilege :  Held, 
that  this  piece  of  land  was  not  a 
wharf  within  the  meaning  of  the 
act  of  parliament,  and  was  not 
liable  to  be  rated  as  such  to  the 
relief  of  the  poor.    Rex  v.  Ctwi- 
pany  ofProprietors  ofiheRegenfs 
Canals  E.  8  QA.  Page  720 

POOR,  REMOVAL  OF. 

An  order  of  removal  signed  by 
two  justices,  one  of  whom  at  the 
time  was  churchwarden  of  the 
removing  parish,  is  bad.  Rex  v. 
Inhabitaras  of  Great  Yarmouth, 
E.  8  G.4.  646 

PRACTICE. 

1.  Where  a  party  held  to  bail  ob- 
tains time  to  put  in  bail  to  the 
action,  he  cannot  afterwards  ob- 


ject to  the  writ  for  irregularity. 
Moore  v.  Stochvelly  M.  7  G.  4. 

Page  76 

2.  One  of  the  wardens  of  the  Tower 
was  arrested,  and  informed  at  the 
time  that  the  plaintiff  would  be 
satisfied  if  he  would  enter  an 
appearance.  He,  however,  claim- 
ed bis  privilege,  but  afterwards 
executed  a  bail-bond.  The  Court 
refused  to  order  the  bail-bond  to 
be  delivered  up  to  be  cancelled. 
Bidgood  V.  Davies  and  Another^ 
M.  7  G.  4.  84 

S.  A  charge  in  an  attorney's  bill 
for  attending  at  a  lock-up  bouse, 
and  obtaining  defendant's  release 
and  filling  up  the  bail-bond,  is  a 
charge  at  law  within  the  statute 
2  G.  2.  c.  23.  s.  23.,  and  renders 
the'  bill    subject    to    taxation, 

'  Feame  v.  Wilson^  Af.  7  G.  4.    86 

4.  Where  a  party  is  arrested  for  a 
debt  from  which  he  has  been 
discharged  under  the  insolvent 
act,  and  gives  bail,  the  CouiPt  will 
order  the  bail-bond  to  be  delivered 
up  to  be  cancelled.  Norton^ 
GenUy  one,  &c.  v.  Moseley,  M. 
7  G.  4.  106 

5.  Where  separate  actions  were 
brought  against  several  persons 
for  the  same  debt,  who  (if  at  all) 
were  jointly  liable,  the  defendant 
in  one  action  having  paid  the 
debt  and  costs  in  that  action,  the 
Court  stayed  the  proceedings  in 
the  others  without  costs.  Came 
and  Others  v.  Legh,  M.  7  G.  4. 

124 

6*  Where  a  cause  in  London  was 

made  a  remanetfrom  the  sittings 

after  Easter  to  the  sittings  after 

Trinity  term,  and  the  plaintiff 

then  made  default:  Held,  that 

the    defendant  was   entitled  to 

move  for  judgment  as  in  case  of 

nonsuit.      Ham    ▼•    Gregf   ^M* 

7  G.4.  125 

7.  Where  the  Christian  name  of  the 

defendant  is  omitted  in  the  latitat, 

the  Court  will  (if  the  process  be 

S  E  3  bailable) 
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bailable)  let  aside  the  proceediDgB 
on  matioa  ;  but  if  it  be  service- 
able only,  they  will  not  interfere 
OD  motioa,  but  le&ve  the  defend- 
ant toplead  in  abatement.  Ao/pi  v. 
P#ciAa«,H.  7&8G.*.  PageI64 
8.  In  an  action  against  the  morahal 
.    f<tt  an  escape,  the  bill  was  en- 
titled generally   of  Michaelmas 
Term,  and  the  escape  was  alleged 
to  hare  taken  place  on  the  IJth 
of   November.       There    wae     a 
special  demurrer,  for    that   the 
cause  of  action  appeared  to  have 
accrued  after  the  first  day  of  the 
term  to  which  the  bill  had  re- 
lation.    The  Court  allowed  the 
plaintiff  to  amend  on  payment  of 
coats,  although  it  appeared  by 
affidavit    that  the  prisoner  had 
returned  into  the  custody  of  the 
narsbal  before  any  application 
for  liberty  to  amend  was  made. 
Snaia'v.JoiKt,  H.7ec6G,i. 
196 
'•  Biul  in  error  were  put  in,  in  the 
vocation,  and  excepted  to,  and 
tbe  piaintifi  in  error  gave  notice 
th^t  they  would  justify  on  the 
first  day  of  the  next  term ;  they 
^d  not  so  justify :    Held,  that 
the  bail  were  not  entitled  to  have 
on  ezoneretur    entered  on  the 
b«l-piece.       Adnam    v.   fVUii, 
Gatt.t  one,  ifc.  H.   7  &  8  G.  4. 
237 
10.  Where  husband  and  wife  com- 
menced an  action  for  money  lent 
by  the  wife  before  marriage,  oijd 
■he   died   pending    the    action: 
Held,  that  It  thereby  abated,  and 
that  defuidont  could  not  after- 
wards have  judgment  as  in  case 
of  nonsuit.     (3iecchi  et    Ux.  v. 
Powli  a*d  Olhen,  H.7&SG.4-. 
263 
11.  It  ia  not  necessary  that  a  writ 
of  sequestration  should  be  pub- 
lished before  the  return  day  of 
the  levari  facias  upoq  which  it  is 
founded,    or   that  a  copy  of  it 
■hould  be  affixed  oa  the  chitrcb- 


pbohibitD>n. 

door,  where  that  is  not  tb 
mode  of  publication  in  tl 
cese  where  the  benefice  i 
tered  is  situate.  Bennett 
yetiey,  Oerk,  £.6  G.*.  Pi 
12.  where  justices  to  whom 
tiorari  was  directed,  aigni 
return  without  putting  thd 
to  it,  or  adding  their  desc 
as  justices,  the  Court  seni 
the  return  to  be  amended. 
T.  Kenyan,  E.  8  Cf  ■  4^ 

PRINCIPAL  AND  AG! 
A.  employed  fi.,  an  attonM 
enibrce  payment  of  a  debt 
directed  his  agent  to  sue 
justicies  in  Sie  county  i 
Before  the  return  of  tbe  joi 
the  debtor  paid  debt  and  cc 
B,  His  cigent,  not  kaowii 
such  payment,  aAcrwards  en 
up  judgment  ia  the  couo^  c 
although  the  defendant  W 
appeared,  and  suedootexec 
under  wbich  Ae  goods  of 
debtor  were  oeiaed ;  Hdd, 
A.  ^d  B.  were  liable  as  trei 
strs.  Bate*  v.  PiUine  and 
don,M.  7G.4. 

PRIVXLBGE. 
One  of  the  wardens  of  the  To 
was  arrested,  and  informni 
the  time  that  the  plaintiff  ti 
be  satisfied  if  he  would  enter 
appearance.  He,  however,cli 
ed  his  privilege,  but  aftem 
execut^  a  bail-bond. 
Court  refused  to  order  the  b 
bond  to  be  delivered  op  to 
cancelled.  Bidgood  v.  Dk 
and  Another,  M.  7  G.  4. 

PROBABLE  CAUSE. 
See  Malicious  Pbosscijtiok 

PROHIBmON. 

1.  In  prohibition  4  writ  of  error 
lowed  after  awrit  cf  coixahati 


RECOGNIZANCE. 


SETTLEMENT. 


r/9 


has  been  delivered  to  the  Court 
belowy  is  not  a  supersedeas. — 
Freey  D.D*  v.  Burgoi/ne,  M. 
7G.4.  Page  27 

2.  The  plaintiff  in  profaihition  is  not 
entitled  to  costs,  except  in  cases 
provided  for  by  the  statute  SSt9 
W.  3.  c.  11.  s.  3.,  and  where  the 
judgment  on  the  demurrer  to  a 
declaration  in  prohibition  was, 
that  a  writ  of  prohibition  issue  as 
to  proceeding  on  part  of  the  mat- 
ters contained  in  the  libel,  with  a 
view  to  a  particular  object,  and  a 
writ  of  consultation  as  to  proceed- 
ing upon  them  for  any  other  pur- 
pose, and  as  to  all  other  matters 
m  the  libel :  Held,  that  this  was 
not  within  the  statute.  Free^ 
D,  J>.  V.  Burgoj/ne,  £.  8  G.  4. 

538 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  1,  2. 

PROMOTIONS. 
Pages  1.  402. 

PROVISO. 
See  Plbabing,  11. 

PUIS  DARREIN  CONTIr 
NUANCE. 

See  Bankrupt,  3. 

QUO  WARRANTO. 
See  Corporation^  2. 

REAL  ESTATE. 
See  Will,  1. 

RECTOR. 
See  Deed,  2. 

RECOGNIZANCE. 
See  Motion  for  a  New  Trial. 

RENT, 
See  Vendor  and  Veitdbb. 


RULES  OF  COURT. 
Pages  123.  267.  639. 

SALE. 
See  Stamp,  1. 

SEQUESTRATION. 
See  Practice,  11. 

SETTLEMENT  —  5y  Apprentice- 
ship, 

A  master  shoemaker  made  a  pro« 

Eosal  to  a  poor  woman  to  take 
er  son  to  learn  his  business ;  the 
son  was  to  serve  him  for  four 
years,  to  board  and  lodge  with 
his  mother,  and  to  have  hidf  what 
he  earned.  No  indentures  toere 
executed  on  account  of  the  poverty 
of  the  mother:  Held,  that  this 
was  a  defective  contract  of  ap- 
prenticeship, and  not  a  contract 
of  hiring,  and,  consequently,  diat 
the  pauper  did  not  gain  any  set- 
tlement by  serving  under  it.  The 
King  V.  The  Inhabitants  of  St. 
Margaret's,  Kin^s  Lynn^  M. 
7G.4.  Page  97 

SETTLEMENT  —  hy  Hiring  and 

Service. 

1.  A  hiring  at  6s,  a  week  for  the 
winter  and  9s,  a  week  for  the 
summer,  nothing  being  said  as  to 
the  duration  of  the  service,  is  not 
a  yearly  hiring.  The  King  v. 
The  Inhabitants  of  WarminsteTf 
M.  7G.4..  77 

2.  A,  being  enrolled  as  a  substitute 
in  the  militia,  hired  himself  for  a 
year  and  performed  a  year's  ser- 
vice under  that  contract :  Held, 
that  as  it  did  not  appear  that  the 
pauper  at  the  time  of  hiring  in- 
formed the  master  that  he  was  a 
militia  man,  no  settlement  was 
gained  by  serving  a  year  under 
such  contract.  The  King  v. 
HoUtvorthy,  H.7&S  6.4. 

28S 
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SETTLEMENT. 


SETTLEMENT  — fij  Reithg  a 

Tenement. 

1.  Where  a  house  of  the  annual 
value  of  1(U.  was  hired  by  A.  at 
Mickaeltnai,  and  he  died  three 
days  before  the  year  expired,  but 
bis  corpse  continued  in  the  house 
af^r  the  espiration  of  the  year, 
and  afler  his  death  hie  widow 
resided  there,  and  afterwards 
paid  the  year's  rent :  Held,  that 
A.'i  widow  and  children  did  not 
gain  any  settlement.  Rei  v. 
The  InhabitanU  of  Crayfard,  M. 
7  G.i.  Page  68 

'2-  It  is  not  necessary  to  the  gaining 
of  a  Bettlement  by  coming  to 
settle  upon  a  tenementt  that  the 
pauper  should  reside  upon  any 
part  of  it.  The  King  v.  The 
ChuTchiaarSens  and  Overseers  of 
Kenardington,  M.  7  G.  i.        70 

^.  A  pauper  held  a  bouse  at  the 
annual  rent  of  81.  (rom  Lady  Day 
to  Michaelmas,  1821,  and  a  dif- 
ferent house  from  Michaelm^is, 
Iti'il,  to  Lady  Day,  lti'^2,  ut  the 
■  annual  rent  of  £>/.,  and  during  ihe 
whole  of  that  period,  he  was 
-tenant  of  a  garden,  at  an  annual 
rent  of  two  guineas;  but  he  had 
agreed  with  another  person  that 
3hey  should  share  the  cxpence 
.'and  the  profits  arising  from  the 
cultivation  of  the  garden,  and 
'ihat  person  paid  him  half  of  the 
rent,  but  lie  paid  the  wliole  to 
the  landlord:  it  was  held,  that 
be  did  not  gain  a  settlement, 
because  he  did  not  during  the 
whole  year,  as  required  by  the 
S9G.S.  C.50.  hold  a  house  and 
occupy  land  which  together  were 
of  the  annual  value  of  lOl.  The 
King  V.  The  Tnha/iilaiils  of  Ton- 
bridge,  M.  7  G.  ■}■.  83 
1.  The  statute  59  G.  3.  c.50.  makes 
the  payment  of  a  year's  rent  by 
the  person  hiring  a  tenement,  a 
condition  precedent  to  the  gain- 


ing of  a  sctlJement  by  reason  «' 
dwelling  therein  for  forty  dsTi. 
The  statute  6  G.*.  c.  37.  iQpetli 
that  statute,  but  still  makes  tk 
payment  of  the  year's  rem,  but 
not  by  tlie  party  having  tlie  sanre 
a  condition  precedent  to  thegvB- 
ing  of  a  setUement,  and  thef^otc 
where  a  person  ai^er  the  pasii^ 
of  the  59  G.  3.  c.  50.  hired  ■  te- 
nement of  the  annual  ralue  of  lOt 
and  held  it  for  more  than  a  yesr, 
but  died  before  a  whole  ytai^ 
rent  was  paid,  he  was  held  topis 
no  settlement,  although  ada  bit 
death,  and  aflcr  tbe  parsing  eftit 
e  G  +.  c.  57.,  Ibe  rent  was  paid 
out  of  money  produced  bj  tbc 
sate  of  his  goods.  Tie  A'w  *- 
The  InhabitanU  of  CarthaUot. 
M.  7  G.  i.  P«ge  « 

5.  By  the  statute  6  G.  ■*.  c  57-  it" 
enacted,  tliut  no  settlement  ifailt 
be  gained  by  reason  of  setllii^ 
upon  or  paying  parochial  Ium 
for  a  tonement,  unf ess  the  houic, 
or  building,  or  land  (oTwludb  the 
tenement  consists)  shall  be  occu- 
pied under  such  yeai'ly  lurtiig, 
and  the  rent  fur  the  same,  to  the 
amount  oflO/.,  be;Krtuailypjidfar 
the  term  of  one  whole  year:  Htlo- 
that  no  settlt-'ment  is  gained  bj 
settling  upon  a  tenement,  oiilea 
tlie  rent  for  the  lenn«f<Hiew!)Dii; 
year,  whatever  be  its  amounl,  bt 
actually  paid.  Mas  «.  IshaLnii^ 
of  Ramsgale,  E.  «  G.  4.  Hi 

6.  Where  a  shepherd  ser\-ed  a  far- 
mer for  two  years  under  an  agiet- 
mcnt  for  "  12i.  per  week,  and  W 
have  twenty-one  ewes  going:'' 
Held,  that  this  contract  only 
gave  the  shepherd  a  rigiit  to  haTu 
his  ewes  fed  in  the  same  maanft 
as  his  master^  flock,  either  oa 
pasture  or  on  dry  food,  and  that, 
therefore,  the  pauper  did  not 
gain  any  settlement  in  2".,  al- 
though the  feed  of  the  eweswas 
woith  more  than  I(V.  a  year,  it 
not  being  any  part  of  the  bargain 

that 
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that  die  sheep  should  be  pasture 
fed.  Rex  V,  Inhabitants  of  Thorn- 
ham,  E.  8  G.  4.  Page  733 

SEWER. 
See  Mandamus. 

SHERIFF. 

See  Action,  3.  Vendor  and 
^Vendee,  1(X. 

Where  a  sheriff's  officer  seized 
■  under  VLji.fa,  goods  of  a  trader, 
more  than  sufficient  to  satisfy  the 
levy,  and  the  trader  having  be- 
come bankrupt,  and  assignees 
chosen  before  the  goods  were 
sold,  the  assignees  authorized 
the  officer  to  deliver  the  whole 
of  the  goods  to  A,  B.  and  to 
receive  from  him  a  certain  sum 
as  the  full  value  of  the  goods, 
which  he  did  accordingly,"  and 
out  of  that  money  satisfied  the 
execution  creditor,  but  never 
paid  over  the  residue  to  the 
assignees  :  Held,  that  they  could 
not  sue  the  sheriff  for  this  money, 
the  officer  not  having  derived  his 
authority  to  sell  the  whole  of  the 
goods  from  the  sheriff,  but  from 
the     plaintiffii,     the     assignees. 

•  Cook  and  Others,  Assignees,  v. 
Palmer,  E.  8  G.  4.  739 

SPECIAL  SESSIONS. 
See  Highway. 

STAMP. 

1.  Where  two  persons,  who  had 
entered  into  certain  contracts 
with  the  victuailing^ffice,  agreed 
to  dissolve  partnership,  and  exe- 
cuted a  deed,  whereby  one 
agreed  to  resign  to  the  other  all 
his  interest  in  those  contracts,  all 
debts  due  to  the  concern,  and  all 
his  share  of  the  partnership  pro- 
perty, and  the  other  agreed  to 
pay  him  50,000/.,  at  which  sum 
Ills  share  and  interest  was  valued : 


Held,  that  this  was  not  a  sale  of 
property  within  the  meaning  of 
the  49  G.  3.  c.  149.,  and  did  not 
require  an  ad  v^orem  stamp. 
Belcher  v.  Sikes  and  Others^  H. 
7&8G.4.  Page  234 

2.  Where,  by  an  instrument  in 
writing  (not  under  seal),  A;  in 
consideration  of  7000^.  agreed  to 
present  to  a  rectory,  on  the  next 
avoidance  such  person  as  B* 
should  nominate,  and  to  furnish 
an  abstract  and  execute  a  con- 
veyance of  the  next  presentation 
to  B,:  Held,  that  this  agreement 
did  not  require  an  ad  valorem 
stamp.  Wumot  v.  Wilkinson,  E. 
8  G.4.  506 

3.  Plaintiff,  haTing  deposited  money 
in  the  hands  of  the  defendant, 
received  from  him  the  following 
memorandum,  *<  Mr.  T.  has  left 
in  my  hands  200/."  In  an  action 
to  recover  that  money:  Held, 
that  the  memorandum  was  ad- 
missible in  evidence  without  a 
stamp.  Tomkins  v.  Ashby,  E* 
8G.4.  541 

4.  Where  an  instrument,  which,  in 
terms,  purported  be  a  conveyance 
of  land,  but  which,  not  being  by 
deed,  could  not  operate  as  such, 
contained  a  stipulation  not  to 
disturb  the  party  intended  to 
take  the  premises,  in  the  enjoy- 
ment of  them,  was  held  to  ope- 
rate as  an  agreement,  and  .to 
require  a  stamp  appropriate  to 
such  instrument.  Rex  v.  In* 
habitants  of  RidgyoeU,  E.  %  GA. 
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5.  A  bill  of  exchange  was  drawn. in 
Ireland  upon  the  stamp  required 
by  law,  which  was  less  in  amount 
than  the  stamp  required  for  such 
a  bill  drawn  in  England;  but 
tliere  was  nothing  on  the  face  of* 
the  bill  to  shew  that  it  had  been 
drawn  in  Ireland.  The  holder 
in  England  neglected  to  present 
it  for  payment,  and  held  it  a 
month  aixer  it  was  due.    The 

acceptor 

3E4 


T76  STOPPAGE  IN  TRANSITU. 

acceptor  having  become  bank- 
tupl,  the  holder  applied  for  pny- 
mi'iit  lo  the  indo«cr  who  liad 
paid  it  to  him.  The  latter  re- 
fused to  pay  it,  alleging  that  the 
holder  had  made  it  his  own  by 
his  lachw.  The  holder  then 
threatened  to  sue  him,  alleging 
that  the  bill  was  void,  on  the 
ground  that  it  was  drawn  on  an 
improper  «tnmp.  The  indot^ser 
inspected  the  bill,  and  finding 
that  the  tUmp  was  not  that  re- 
iguired  for  a  bill  of  the  same 
amount  drawn  in  England,  but 
ignorant  of  llie  fact  that  il  had 
been  drawn  in  fretanii,  uttid  the 
amount  to  the  holder :  Held,  that 
this  was  money  paid  in  ignorance 
of  the  fact,  and  there  being  no 
laches  imputable  to  the  pnrly 
who  paid  the  money,  he  might 
recover  it  back  in  an  actJi>n  for 
money  hkd  ond  received.  Milnti 
V.  Ihmcan,  £.  8  C  4-    Page  871 

STOPPAGE  IN'  TRANSITU. 

1,  Where  goods  arc  to  be  delivered 
to  the  vendee  at  a  particular  place, 
the  traiuiliit  in  general  continues 
until  they  are  delivered  to  him  at 
that  place,  but  if  he  by  his  own 
act  prevent  llie  delivery,  which 
Otherwise  in  the  ordinary  course 
would  take  place,  and  does  any 
act  equivalent  to  taking  posscB- 
sion.tltefraniiVuj  is  thereby  termi' 
nated  ;  and,  therefore,  where  the 
vendee  of  several  hogBheads  of 
sugar  upon  receiving  from  the 
carrier  notice  of  their  arrival  took 
BRmpicH  from  them,  imd  for  his 
own  convenience  desired  the  ear- 
lier to  let  them  remain  in  his 
warehouse  until  he  should  re- 
ceive further  directions,  and  be- 
fore they  were  removed  became 
bankrupt,  it  was  held  that  the 
traneitus  was  !it  an  end,  and  that 
the  vendor  was  not  entitled  to 


SUBSCRIBEB. 

Btop  them.  Foster  and  Otim, 
Aixigneet,  v.  Frampfon,  M-  TO  *. 
I'age  ICT 
2.  Goods  were  purchased  by  a  too- 
mission  agent  at  Maotdiesier  (or 
A.  to  be  sent  to  Litboa.  A.  hail 
no  warehouse  at  Manchester,  and 
the  vendor  delivered  tbe  goodi 
to  the  commission  agent,  who 
waa  to  forward  them  to  lA^fot : 
Held,  that  the  iransitus  continued 
until  they  reached  Lu&on,  tht 
place  namod  by  the  vendee  to  the 
vendor,  as  the  place  of  ultimate 
deetination,  and  that  tlie  litter 
had  a  right  to  stop  them  la  die 
hands  ol  liie  agent,  tbe  Teatlee 
hHving  become  insolvent,  Ceda 
and  Anolher  v.  Raito  n  ani 
Another,  E.  8  G.4.  tSi 

SUBSCRIBER. 

By  an  act  of  parliament  passed  for 
making  a  tunnel  under  tbe 
Thames,  the  companjr  of  pm^i^ 
etors  were  enablca  to  raise  a  tan 

of  200,000/.  (or  Ilie  purpo*e  of 
making  the  tutinci,  and  it  wst 
enacted  that  the  persons  who 
had  subscribed,  or  who  should 
thereafter  tubscribe,  or  advance 
money  towards  making  the  tun- 
nel, should  pay  the  sums  by  then 
respectively  subscribed,  at  surfi 
times  and  places,  and  in  such 
manner  as  should  be  directed  bv 
the  directors;  and  in  case  any  of 
such  subscribers  should  neglect 
to  pay  the  same  at  the  time  and 
place,  and  in  manner  so  required 
for  that  purpose,    the  company. 


r  Ihei 


ered  to  sue  tor  and  recover  U 
same.  By  another  section,  re- 
citing that  the  probable  expenses 
would,  according  to  the  estimate 
thereof,  amount  to  160,000^.,  and 
that  the  sum  of  14O,00(V.,  being 
mure  than  four -fifth  parts  of  such 
expenses,  had  already  been  sub- 
scribed for  defraying  such  es- 
pences 


SURVEYOR'S  ACCOUNTS. 

penceA  by  several  penoiw,  under 
a  contract^  binding  them,  their 
heirs,  executors,  and  adminis* 
tratorsy  for  pa3rnient  of  the  se- 
veral suns  so  subscribed  by  them 
respectively,  it  was  enacted  that 
the  whole  of  the  sum  of  160,000^. 
should  be  subscribed  in  like  man- 
ner, before  any  of  the  powers 
and  provisions  given  by  that  act 
should  be  put  in  force:  Held, 
that  the  word  **  subscriber,**  in 
this  act  of  parliament,  applied 
only  to  those  who  had  stipulated 
that  they  would  make  payment, 
and  not  to  all  those  who  had 
already  advanced  money ;  and, 
consequently,  tliat  a  person  whose 
name  was  mentioned  in  the  re- 
cital of  the  act  of  parliament  as 
one  of  the  original  proprietors, 
and  who  had  paid  a  deposit  on 
eight  shares,  but  who  had  not 
signed  any  contract,  was  not  a 
subscriber  within  the  meaning  of 
the  act,  and  not  liable  to  be  sued 
by  the  directors.  The  Thames 
Tunnel  Company  v.  Sheldon,  H> 
7  &  8  G.  4.  Page  S41 

SURETY. 
See  Bankrupt,  ?• 

SURRENDER.     • 
See  Ferry. 

SURVEYOR'S  ACCOUNTS. 

By  the  IS  G.  3.  c.  78.  surveyors  of 
highways  are  required  to  exhibit 
their  accounts  before  one  masis- 
trate^  and  if  he  refuses  to  allow 
them,  such  parts  as  he  objects  to 
are  to  be  investigated  by  the  jus- 
tices at  petty  sessions.  Where 
surveyors  exhibited  their  ac- 
counts before  one  magistrate,  but 
did  not  take  the  assessments  with 
them,  for  which  reason  the  ma- 
gistrate did  not  proceed  to  inves- 
tigate the  accounts,  but  referred 
the  whole  of  them  to  the  justices 


TRESPASS. 
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at  petty  sessions,  by  w^om  diey 
were  allowed:  Held,  that  nhai 
allowance  was  invalid.  The  King 
V.  The  Justices  of  the  North 
Riding  of  YorkAire,H.  7  &  8  6.4. 
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THAMES  TUNNEL  COM- 
PANY. 

See  Subscriber,  1. 

TITHES. 

1.  Where  in  debt  for  not  setfinsr 
out  tithe  of  hay,  plaintiff  averred 
that  there  was  a  certain  imme- 
morial custom  as  to  setting  out 
the  tithe  '*  within  the  parish,  and 
the  limits,  bounds,  and  tithable 
places  thereof:'^  Held,  that  this 
averment  was  proved  by  evidence 
that  the  custom  prevailed  in  all 

Earts  of  the  parish  where  tithe  of 
ay  was  set  out ;  and  that  proof 
of  a  modus  for  hay  in  one  town- 
ship made  no  difierence.  lAitle* 
dale  J.  dubitante.  Pigoti,  Clerk, 
V.  Bai^,  M.  7  G.  4.  16 

2.  Where  a  farmer  pursued  such  a 
mode  of  harvesting  bariey  that  a 
considerable  quantity  of  rakings 
were  left  scattered  after  the  bar- 
ley was  bound  into  sheaves : 
Held,  that  tithe  was  payable  in 
respect  of  these  rakings,  although 
no  actual  fraud  was  imputed  to 
the  farmer,  and  he  and  his  ser- 
vants were  careful  to  leave  as  lit- 
tle rakings  as  possible  in  that 
mode  of  harvesting  the  crop. 
Glanville  v.  Stacey,  £.  8  G.  4« 

54S 

TITLE. 
See  Vendor  and  Vsndbb,  9* 

TRESPASS. 

A.  employed  B.,  an  attorney,  to 

enforce  payment  of  a  debt.    B. 

directed  his  agent  to  sue  out  a 

jusiicies   in    the  comity    court* 

Before 
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TEOVER. 


Before  the  return  of  the  jusHcies 
the  debtor  paid  debt  and  costs  to 
B.  His  agent,  not  knowing  of 
such  payment,  afterwards  entered 
up  judgment  in  the  county  court, 
although  the  defendant  had  not 
appeared,  and  sued  out  execution 
under  which  the  goods  of  the 
debtor  were  seized :  Held,  that 
A,  and  B.  were  liable  as  tres- 
passers. Bates  V.  Pilling  and 
Seddon,  M.  7  G.  4.  Page  88 

2.  Where  a  constable,  having  a 
warrant  to  search  for  certain 
specific  goods  alleged  to  have 
been  stolen,  found  and  took 
away  those  goods,  and  certain 
others  also,  supposed  to  have 
been  stolen,  but  which  were  not 
mentioned  in  tlie  warrant,  and 
were  not  likely  to  be  of  use  in 
substantiating  the  charge  of  steal- 
ing the  goods  mentioned  in  the 
warrant:  Held,  that  the  con- 
stable was  liable  to  an  action  of 
trespass.  Crazier  v.  Cundy  and 
Others,  H.I  &SG.4f.  232 

5.  No  action  will  lie  against  the 
Judge  of  a  court  of  record  for  an 
act  done  by  him  in  his  judicial 
capacity;  and,  therefore,  tres- 
pass cannot  be  maintained  against 
a  coroner  for  turning  a  person 
out  of  a  room  where  he  is  about 
to  take  an  inquisition.  Gametl 
V.  Ferrandand  Another,  E,  8G.4'. 
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TROVER. 

1.  The  vendor  of  a  quantity  of  tin 
shipped  the  same  on  board  a 
ship  bound  to  Leghorn  by  the 
orders  of  the  vendee.  The  cap- 
tain, by  his  bill  of  lading,  under- 
took to  deliver  the  tin  to  an  in- 
dividual at  Leghorn.  The  tin 
being  heavy,  was  placed  at  the 
bottom  of  the  hold,  with  other 
^oods  over  it.  The  vendee  hav- 
ing become  bankrupt,  the  vendor 
required  the  captain  to  deliver  up 
the  tin,  but  did  not  tender  the 


VENDOR  AND  VENDEl 

freight,  or  offer  to  make 
compensation  to  him  for 
trouble  of  unloading  the  vei 
The  latter  refused,  alleging  i 
he  had  signed  a  bill  of  Udin| 
deliver  the  tin  to  another  pers< 
Held,  that  this  was  suffid 
evidence  of  a  converd 
Thompson  and  Others  v.  Ti 
and  Others,  M.  7  G.  4.  Page 
2.  Where  ^4.,  having  a  debt  fn 
B,  secured  to  him  by  warrant 
attorney,  entered  up  judgm< 
by  non  sum  infbmuUus,  issu 
a  Ji.  fa.,  and  took  from  t 
sheriff  a  bill  of  sale  of  the  goo 
seized,  and  B.  having  soon  afli 
wards  become  bankrupt,  his  i 
signees  took  possession  i^  ai 
sold  the  goods  bo  transferred 
A.,  who  brought  an  action  i 
trover  for  them  :  lie^i!i,  that  I 
was  not  a  creditor,  having  seci 
rity  for  his  debt  within  the  6  G.  i 
c.  16.  s.  108.,  and  that  he  was  ei 
titled  to  recover.  Wipner  v.  Kern 
ble  and  Masterman,  £•  8G,i. 

471 

TRUSTEE. 
See  Money  had  and  received. 

USES,  STATUTE  OF. 
See  Deed,  S. 

USURY. 
See  Annuity. 

VARIANCE. 

See  Evidence,  10.     Pi.eadikg, 
1.7.11. 

VENDOR  AND  VENDEE. 

1.  Where  a  person  who  had  con- 
tracted for  the  purchase  of  an 
estate,  but  had  not  obtained  a 
conveyance,  put  up  the  estate 
for  sale  in  lots  by  auction,  and 
engaged  to  make  a  good  title  bj 
a  certain  day,  which  he  was 
unable  to  do,  as  bis  vendor  nevei 
made    a    convejrance    to   him 

HeM^ 
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Held,  that  a  purchaser  of  certain 
lots  at  the  auction  might,  in  an 
.  action  for  not  making  a  good 
title,  recover  not  only  the  ex- 
penses which  he  had  incurred, 
but  also  damages  for  the  loss 
which  he  sustained  by  not  having 
the  contract  carried  into  effect, 
Hopkins  V.  Grazebrook,  M,  7  GA. 

Page  31 

2.  Where  goods  are  to  be  delivered 
to  the  vendee  at  a  particular  place, 
the  iransittiSy  in  general,  con- 
tinues until  they  are  delivered  to 
him  at  that  place.  But  if  he  by 
his  own  act  prevent  tlie  delivery, 
which  otherwise,  in  the  ordinary 
course,  would  take  place ;  and 
does  any  act  equivalent  to  taking 

Eossession,  the  transUus  is  there- 
y  terminated;  and,  therefore, 
where  the  vendee  of  several 
hogsheads  of  sugar  upon  receiv- 
ing from  the  carrier  notice  of 
their  arrival,  took  samples  from 
them,  and  for  his  own  conve- 
nience desired  the  carrier  to 
let  them  remain  in  his  ware- 
house until  he  should  receive 
further  directions,  and  before 
they  were  removed,  became 
bankrupt :  it  was  held,  that  the 
iransUus  was  at  an  end,  and  that 
the  vendor  was  not  entitled  to 
stop  them.  Forster  and  Others^ 
Assignees t  v,  Frmnpton  and  An- 
other,  M.  7  G.  4.  107 

3.  Where  a  broker  made  an  entry 
of  a  contract  in  his  book  which 
he  did  not  sign,  but  sent  to  the 
vendor  and  purchaser  bouglu  and 
sold  notes,  copied  from  the  book, 
and  signed  by  him :  Held,  that 
these  were  a  sufficient  note  or 
memorandum  of  the  bargain,  and 
that  the  parties  were  bound  by 
the  contract  so  made%  Goom  r. 
Affalo.M.lG.A^.  117 

4>.  Where  the  owner  of  two  ad- 
joining closes^  ( A.  and  B.\  sepa- 
rated by  a  fence  and  gate,  which 
had  always  been  repaired  by  the 


occupier  of  B.^  •  sold  A.  to  the 
plaintiff,  and  two  years  afterwards 
sold  B.  to  the  defendant :  Held, 
that  the  latter  was  not  bound  to 
repair  the  gate,  unless  he  or  his 
vendor  had  made  some  specific 
bargain  with  the  plainUff  to  that 
e&ct ;  and.  that  the  doing  of 
occasional  repairs  was  not  evi- 
dence  of  such  bargain.  Boyle  v. 
Tamlyn,  H.J&SG.ii.  Page 329 

5.  A*  on  the  4th  of  January  agreed 
to  sell  to  Bn  a  stack  or  hay  for 
the  sum  of  145/.,  to  be  paid  on 
the  4th  of  February^  the  siune  to 
be  allowed  to  stand  on  A*%  pre- 
mises until  the  first  of  May.  B^ 
stipulated  that  the  hay  should 
not  be  cut  until  it  was  paid  for : 
Held,  that  this  was  a  contract 
for  an  immediate  and  not  a  future 
sale,  and  that  the  property  in  the 
hay  passed  by  it  immediately  to 
the  vendee,  and  that  the  same 
having  been  subsequently  de- 
stroyed by  fire,  the  loss  fell  upon 
him.  Tarling  v.  Baxter^  H* 
7&8G.4.  360 

6.  ^.  having  in  his  warehouse  a 
quantity  of  sugar  in  bulk  more 
than  sufficient  to  fill  20  hogsheads, 
agreed  to  sell  20  hogsheads  to^., 
but  there  was  no  note  in  writing 
of  the  contract  sufficient  to  sa- 
tisfy the  statute  of  frauds.  Four 
hogsheads  were  delivered  to  .^d 
accepted  by  D.  A.  filled  up  and 
appropriated  to  B.  16  other  hogs- 
heads, and  informed  him  that 
they  were  ready  and  drsired  him 
to  take  them  away.  ^.  said  he 
would  take  them  as  soon  as  he 
could :  Held,  that  the  appropri- 
ation having  been  made  by  ^., 
and  assented  to  by  J?.,  the  pro- 
perty in  the  16  hogsheads  there- 
by passed  to  the  latter,  and  that 
their  value  might  be  recovered 
by  A.  under  a  count  for  goods 
bargained  and  sold.  Rohde  and 
Others  v.  Thfjoaites,  H.T&S  G.4. 

388 
7.  In 


vo.  noppea  pnnieci  an  ui«  mibc 
day  at  1 1  o  clock  in  the  marn- 
ingiCnd  never  afterwarda  reHinQed 
their  paymeoti,  but  neither  of 
the  paitie*  knew  of  the  stoppage 

•  or  of  the  imolvency  of  D.  ^  Co. 
The  Tendor  never  circulated  the 
notea  or  prnented  them  to  the 
banken  for  paymenti  but  on  Sa- 
turday the  17tK  he  required  the 
vendee  to  lake  back  tne  note>, 
and  topajhim  the  amount,  which 
the  latter  refused:  Held,  that 
under  these  circumstance*  the 
Tendor  of  the  goods  was  guilty 
of  lachea,  and  had  thereby  made 
the  notes  his  own,  and  conse- 
quently that  they  operated  as  a 
satisfaction  of  the  debt.  Ca- 
midgeT.  Menby,  H.  7  &  8  G.*. 
Page  373 

8.  Goods  were  purchased  by  a 
CDBBmiasion  agent  at  Mancietter 
for  A.  to  be  sent  to  LUbon,  A. 
had  no  warehouse  at  Manchegler, 
and  the  vendor  delivered  the 
goods  to  the  commission  agent, 
who  was  to  forward  them  to  Lis- 
bon ;  Held,  that  the  traiuitut 
continued  until  they  reached 
Lubon,  the  place  named  by  the 
vendee  to  the  vendor  as  the  place 
of  ultimate  destination,  and  that 
the  latter  had  a  ri^t  to  atop 


WILL. 
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plies  only  to  such  warrants  of 
attorney,  &c.  as  fall  within  the 
former  sections  of  the  act,  viz. 
warrants  o£  attorney  which,  in 
the  event  of  not  being  filed  within 
twenty-one  days  after  execution, 
are  void  against  the  assignees  of 
a  bankrupt,  and,  consequently,  a 
warrant  of  attorney  subject  to  a 
defeazance  not  written  on  the 
same  paper  or  parchment  is  not 
void  against  the  assisnee  of  an 
insolvent  debtor :  Held,  by  Lord 
Tenterden  C.  J.,  Bayleif  and  Lit- 
iledale  Js. ;  Holroyd  J.  dis- 
sentiente.  Morris  v.  MeUin^  E, 
8G.4.  Page  446 

WILL. 

Real  estates  will  pass  under  the 
word  property  in  a  will,  unless 


there  be  other  expressions  to 
shew  that  it  b  used  in  a  more 
confined  sense ;  therefore,  where 
a  testator,  after  giving  some  pecu- 
niary legacies,  proceeded  thus; 
**  and  all  my  property  and  effects 
of  all  claims  I  shall  have  I  give 
to  my  brother  John;  but  my 
mother  is  at  liberty  to  eivelOOtf.  of 
my  property  where  she  pleases :  ** 
it  was  held  that  the  real  estate 
passed  to  the  brother.  Doe  d. 
Morgan  v.  Morgan^  £•  8  G*  4. 
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WRIT  OF  ERROR. 
See  Prohibition,  1. 
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